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I. 


APPLICATIONS,  ORDERS,  FINDINGS  AND  OPINIONS. 

545  United  States  of  America 

Securities  and  Exchange  Commission 

File  No.  Sec.  &  Exch.  Comm.,  Reed.  3rd  Mail,  May  S, 
1940,  Docket  Mail  &  Files. 

In  the  Matter  of  the  Application  of  Koppers  United 
Company  for  an  order  under  Section  2(a)  (S)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935  declaring  that 
The  Brooklyn  Union  Gas  Company  is  not  a  subsidiary 
company  of  said  Koppers  United  Company  under  Sec¬ 
tion  2(a)  (S)  (A)  of  said  Act. 

Application. 

Pursuant  to  the  provisions  of  the  Public  Utility  Holding 
Company  Act  of  1935  (hereinafter  called  “the  Act”),  and 
the  Rules  promulgated  thereunder  by  the  Securities  and 
Exchange  Commission  (hereinafter  called  “the  Commis¬ 
sion”),  Koppers  United  Company  (hereinafter  called  “Ap¬ 
plicant”),  by  which  name  are  designated  the  Trustees  for 
the  time  being  under  a  Declaration  of  Trust  dated  April 
24,  1931,  wthout  admitting  that  the  ownership  by  sub¬ 
sidiary  companies  of  Koppers  Company,  a  subsidiary  com¬ 
pany  of  Applicant,  of  outstanding  voting  securities  of  The 
Brooklyn  Union  Gas  Company,  as  more  fully  set  forth  in 
Paragraph  (b)  of  this  application,  brings  The  Brooklyn 
Union  Gas  Company  within  the  definition  of  a  subsidiary 
company  under  Section  2(a)(8)(A)  of  the  Act,  hereby 
makes  application  to  the  Commission  for  an  order  under 
Section  2(a)(8)  of  the  Act  declaring  that  The  Brooklyn 
Union  Gas  Company,  a  New  York  corporation,  which  is 
a  gas  utility  company  as  defined  in  Section  2(a)(4)  of  the 
Act,  is  not  a  subsidiary  company  of  Applicant  under  Section 
2(a)  (8)  (A)  of  the  Act. 
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Applicant  files  this  application  under  protest,  asserting 
the  Act  to  be  unconstitutional  in  part,  and  especially  if 
and  as  applied  to  Applicant,  and  makes  the  same  under 
compulsion  and  duress  because  of  the  penal  provisions  of 
the  Act.  In  making  this  application,  and  in  all  matters 
connected  with  any  regulation  or  attempted  regulation 
of  its  affairs  under  the  Act  and  especially  in  any 
546  matters  arising  in  or  connected  with  the  above  en¬ 
titled  proceeding,  Applicant  expressly  reserves  on 
behalf  of  itself  and  all  persons  and  companies  affected 
hereby,  all  constitutional  and  legal  rights  of  Applicant 
and  of  such  persons  and  companies,  and  particularly,  in 
the  event  of  the  denial  of  this  application,  all  rights  which 
Applicant  and  such  persons  and  companies  would  have 
had  if  this  application  had  not  been  made,  and  Applicant 
also,  on  behalf  of  itself  and  all  such  persons  and  companies, 
refuses  to  waive  any  of  such  rights.  This  application  is 
submitted  in  reliance  upon  and  subject  to  the  provisions  of 
Rule  U-4,  as  amended,  promulgated  by  the  Commission, 
and  the  assurance  therein  contained  that  Applicant  and 
all  persons  and  companies  affected  by  this  application  will 
not,  by  the  filing  hereof,  waive  any  constitutional  or  legal 
rights. 

Applicant  reserves  the  right  to  amend  this  application. 

Pursuant  to  Paragraph  (d)  of  Rule  U-3,  as  amended, 
promulgated  by  the  Commission,  Applicant  offers  this  ap¬ 
plication  in  evidence  at  any  hearing  thereon. 

This  application  is  executed  in  behalf  of  Applicant  by 
J.  T.  Tierney,  its  President,  who  is  fully  authorized  to  do 
so  by  resolution  adopted  by  its  Board  of  Trustees,  as  set 
forth  in  the  Certificate  of  its  Secretary  hereunto  attached, 
Marked  Exhibit  “A”  and  hereby  made  a  part  hereof. 

Applicant  avers  that  (i)  The  Brooklyn  Union  Gas  Com¬ 
pany  is  not  controlled,  directly  or  indirectly,  by  Applicant 
(either  alone  or  pursuant  to  an  arrangement  or  understand¬ 
ing  with  one  or  more  other  persons)  either  through  one 
or  more  intermediary  persons  or  by  any  means  or  device 
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whatsoever,  (ii)  The  Brooklyn  Union  Gas  Company  is  not 
an  intermediary  company  through  which  such  control  of 
another  company  is  exercised,  and  (iii)  the  management 
or  policies  of  The  Brooklyn  Union  Gas  Company  are  not 
subject  to  a  controlling  influence,  directly  or  indirectly,  by 
Applicant  (either  alone  or  pursuant  to  an  arrangement  or 
understanding  with  one  or  more  other  persons),  so  as  to 
make  it  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers  that  The 
Brooklyn  Union  Gas  Company  be  subject  to  the  obli- 
547  gations,  duties  and  liabilities  imposed  in  the  Act 
upon  subsidiary  companies  of  holding  companies. 

In  support  of  the  foregoing  averments  and  as  required 
by  Rule  U-2A8-1,  promulgated  by  the  Commission,  Appli¬ 
cant  states: 

(a)  The  name  and  address  of  Applicant  is  Koppers 
United  Company,  Koppers  Building,  Pittsburgh,  Pennsyl¬ 
vania,  and  the  name  and  address  of  the  company  in  respect 

of  which  the  order  is  to  be  entered  is  The  Brooklvn  Union 

* 

Gas  Company,  176  Remson  Street,  Brooklyn,  New  York. 

(b)  Applicant  owns  all  of  the  outstanding  voting  securi¬ 
ties  of  Koppers  Company,  a  Delaware  corporation,  whose 
address  is  Koppers  Building,  Pittsburgh,  Pennsylvania, 
and  admits  that  Koppers  Company  is  controlled  by  Appli¬ 
cant. 

Koppers  Company  owns  70,000  shares  of  common  stock 
of  The  Brooklyn  Union  Gas  Company,  and  all  of  the  out¬ 
standing  securities  of  Falmouth  Company  and  Esmont 
Company,  both  Delaware  corporations,  the  address  of  each 
of  which  is  Box  551,  Wilmington,  Delaware.  Falmouth  Com¬ 
pany  and  Esmont  Company  own,  respectively,  50,000  and 
57,940  shares  of  common  stock  of  The  Brooklyn  Union  Gas 
Company.  Applicant  is  informed  and  believes  that  there 
are  presently  outstanding  745,364  shares  of  said  common 
stock  of  The  Brooklyn  Union  Gas  Company  and  that  said 
common  stock  is  the  sole  voting  security  thereof.  There¬ 
fore,  177,940  shares  owned  by  Koppers  Company,  Fal- 
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mouth  Company  and  Esmont  Company  constitute  23.87% 
thereof,  Koppers  Company  owning  9.39%,  Falmouth  Com¬ 
pany  6.71%,  and  Esmont  Company  7.77%  thereof.  Neither 
Applicant  nor  any  of  its  subsidiary,  associate  or  affiliate 
companies  own  or  directly  or  indirectly  control  or  hold  any 
other  securities  of  The  Brooklyn  Union  Gas  Company. 

Applicant  has  no  knowledge  with  respect  to  whether  any 
other  persons  own  of  record,  or  directly  or  indirectly  con¬ 
trol  or  hold  with  power  to  vote,  more  than  5%  of 
said  common  stock  or  more  than  10%  of  any  other 
class  of  securities  of  The  Brooklyn  Union  Gas  Company. 

(c)  None  of  the  officers  or  directors  of  The  Brooklyn 
Union  Gas  Company  are  officers,  directors,  nominees 

54S  or  appointees  of  Applicant  or  of  any  of  its  subsidiary, 
associate  or  affiliate  companies,  unless  William  de 
Krafft,  a  director  of  The  Brooklyn  Union  Gas  Company, 
be  deemed  a  nominee  or  appointee  of  Applicant  or  of 
Koppers  Company.  Said  William  de  Krafft  is  not  and  has 
never  been  an  officer  or  director  of  Applicant  or  of  Koppers 
Company,  or  of  any  of  their  subsidiary,  associate  or  affiliate 
companies  other  than  The  Brooklyn  Union  Gas  Company, 
but  was  originally  suggested  for  the  position  of  director 
of  The  Brooklyn  Union  Gas  Company  by  J.  T.  Tierney, 
President  of  Applicant,  and  Chairman  of  the  Board  of 
Directors  of  Koppers  Company. 

Applicant  has  no  knowledge  with  respect  to  whether  any 
other  officers  or  directors  of  The  Brooklyn  Union  Gas  Com¬ 
pany  are  officers,  directors,  nominees  or  appointees  of  any 
other  holding,  public  utility  or  investment  company. 

(d)  There  is  an  existing  arrangement,  not  reduced  to  writ¬ 
ing  and  terminable  by  either  party  at  any  time,  between 
Koppers  Company  and  The  Brooklyn  Union  Gas  Company 
of  the  character  mentioned  in  Paragraph  (d)  of  Rule 
U-2AS-1,  promulgated  by  the  Commission.  The  principal 
business  of  Koppers  Company  is  the  construction,  owner¬ 
ship  and  operation  of  by-product  coke  plants.  Koppers 
Company  and  certain  of  its  associate  companies  have  had 
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long  experience  in  the  construction  and  operation  of  such 
plants,  and  at  present  said  Koppers  Company  owns,  either 
wholly  or  in  part,  or  supervises  the  operation  of  eight  such 
plants.  In  order  to  avail  itself  of  the  experience  and  skill 
i  which  Koppers  Company  has  acquired  in  the  construction 
and  operation  of  such  plants,  The  Brooklyn  Union  Gas  Com¬ 
pany  entered  into  an  arrangement  with  Koppers  Company 
i  in  1930,  shortly  after  the  completion  of  its  by-product  coke 
plant  at  Greenpoint,  Long  Island,  under  which  Koppers 
Company  agreed  to  supply  The  Brooklyn  Union  Gas  Com¬ 
pany  with  the  advice  and  services  of  its  experienced  coke 
plant  operators,  and  to  furnish  it,  from  time  to  time,  with 
the  advice  and  assistance  of  its  other  operating  experts, 
supervisors,  construction  engineers,  etc.  For  these  services 
The  Brooklyn  Union  Gas  Company  pays  Koppers  Company 
at  the  rate  of  $35,530  per  annum,  plus  some  small  personal 
i  expenses  incurred  by  one  of  Koppers  Company’s  operating 
experts.  The  total  amount  paid  to  Koppers  Company 
under  this  arrangement  during  the  calendar  year 
549  1939  was  $37,132. 

There  are  no  other  contracts,  agreements  or  other 
1  arrangements  of  the  character  mentioned  in  said  Para¬ 
graph  (d)  of  Rule  U-2A8-1,  which  are  presently  in  force, 
nor  have  there  been  any  such  other  contracts,  agreements 
or  other  arrangements  in  force  at  any  time  since  December 
31,  1933,  between  Applicant  or  any  of  its  subsidiary,  asso¬ 
ciate  or  affiliate  companies  and  The  Brooklyn  Union  Gas 
Company.  Applicant  is  informed  and  believes  that  there 
are  no  other  such  contracts,  agreements  or  other  arrange¬ 
ments  between  The  Brooklyn  Union  Gas  Company  and  any 
other  company. 

(e)  Neither  Applicant  nor  any  of  its  subsidiary,  associate 
or  affiliate  companies  has  made  any  loan  or  advance  to  The 
Brooklyn  Union  Gas  Company  that  is  presently  outstand¬ 
ing  or  that  wras  outstanding  at  any  of  the  last  three  annual 
balance  sheet  dates.  Applicant  has  no  knowledge  with 
respect  to  any  such  loans  or  advances  made  to  The  Brook¬ 
lyn  Union  Gas  Company  by  any  other  company. 
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(f)  No  control  and  no  controlling  influence  is  exercised, 
directly  or  indirectly,  by  The  Brooklyn  Union  Gas  Company 
over  Applicant,  and  Applicant  is  informed  and  believes; 
that  The  Brooklyn  Union  Gas  Company  does  not  directly 
or  indirectly  exercise  control  or  a  controlling  influence: 
over  any  other  company. 

(g)  Among  the  factors  relevant  to  the  question  whether 
or  not  control  or  a  controlling  influence,  as  described  in 
clauses  (i),  (ii),  or  (iii)  of  Section  2(a)(8)  of  the  Act,  is 
exercised  directly  or  indirectly  by  Applicant  or  by  its  sub¬ 
sidiary,  associate  or  affiliate  companies  (including  com¬ 
panies  more  than  one  degree  removed  from  The  Brooklyn 
Union  Gas  Company)  with  respect  to  The  Brooklyn  Union 
Gas  Company  or  with  respect  to  any  other  company  through 
The  Brooklyn  Union  Gas  Company  are  the  following : 

The  177,940  shares  of  stock  of  The  Brooklyn  Union  Gas 
Company  now  owned  by  Koppers  Company,  Falmouth  Com¬ 
pany  and  Esmont  Company,  as  stated  in  Paragraph  (b)  of 
this  application,  were  acquired  in  part  by  Koppers  Com¬ 
pany  in  1927,  and  in  greater  part  in  1928  by  corn- 
550  panics  related  to  Koppers  Company  through  common 
ownership.  In  1927  there  was  no  member  of  the 
Board  of  Directors  of  The  Brooklyn  Union  Gas  Company 
who  had  any  connection  with  any  of  said  related  companies 
or  with  Applicant  or  with  any  of  its  subsidiary,  associate 
or  affiliate  companies,  or  who  was  in  any  way  a  representa¬ 
tive,  nominee  or  appointee  thereof;  and  at  no  time  since 
said  date  has  any  member  of  said  Board  of  Directors,  other 
than  said  William  de  KrafFt,  had  any  connection  with  any 
of  said  related  companies  or  with  Applicant  or  with  any  of 
its  subsidiary,  associate  or  affiliate  companies  or  been  in 
any  way  a  representative,  nominee  or  appointee  thereof, 
the  management  of  The  Brooklyn  Union  Gas  Company  hav¬ 
ing  remained  entirely  in  the  same  hands  since  prior  to  the 
time  Koppers  Company  and  said  related  companies  first 
acquired  some  of  the  stock  thereof. 
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Neither  Koppers  Company,  Falmouth  Company,  Esmont 
i  Company,  nor  any  of  said  related  and  associate  companies 
which  have,  from  time  to  time  since  1928,  been  the  owners 
of  the  above-mentioned  shares  of  common  stock  now  owned 
by  Koppers  Company,  Falmouth  Company,  and  Esmont 
Company,  have  ever  been  represented  at  any  meeting  of 
the  stockholders  of  The  Brooklyn  Union  Gas  Company,  ex¬ 
cept  by  printed  proxies  in  the  usual  form  sent  out  to  all 
holders  of  voting  stock  by  The  Brooklyn  Union  Gas  Com¬ 
pany,  naming  as  the  proxy  committee  members  of  the 
!  Board  of  Directors  or  officers  of  The  Brooklyn  Union  Gas 
Company  who  have  been  in  no  way  connected  with  or  repre¬ 
sentative  of  Applicant,  Koppers  Company,  Falmouth  Com- 
i  pany,  Esmont  Company,  said  related  companies  or  any  sub- 
!  sidiary,  associate  or  affiliate  company  of  any  of  them.  Prior 
to  each  annual  meeting  of  the  stockholders  of  The  Brooklyn 
Union  Gas  Company  such  printed  proxies  have  been  regu¬ 
larly  executed  by  Koppers  Company,  Falmouth  Company, 
Esmont  Company,  and  the  other  related  and  associate  com¬ 
panies  of  Applicant  which  have,  from  time  to  time  since 
1  1928,  been  the  owners  of  the  above-mentioned  shares  of 
common  stock  now  owned  by  Koppers  Company,  Falmouth 
Company  and  Esmont  Company,  and  such  proxies  so  exe¬ 
cuted  have  been  returned  by  mail  to  the  officers  of  The 
Brooklyn  Union  Gas  Company. 

Applicant  denies  that  the  foregoing  factors  con- 
551  stitute  control  or  a  controlling  influence,  as  described 
I  in  Clauses  (i),  (ii)  or  (iii)  of  Section  2(a)(8)  of  the 

Act,  exercised  directly  or  indirectly  by  Applicant,  or  by 
1  its  subsidiary,  associate  or  affiliate  companies  (including 
i  companies  more  than  one  degree  removed  from  The  Brook¬ 
lyn  Union  Gas  Company)  with  respect  to  The  Brooklyn 
!  Union  Gas  Company  or  with  respect  to  any  other  company 
through  it. 

Applicant  has  no  knowledge  of  any  factors  relevant  to 
i  the  question  whether  or  not  control  or  a  controlling  in- 
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fluence,  as  described  in  Clauses  (i),  (ii)  or  (iii)  of  Section 
2(a)(8)  of  the  Act,  is  exercised,  directly  or  indirectly,  by 
any  other  company  (including  companies  more  than  one 
degree  removed  from  The  Brooklyn  Union  Gas  Company) 
with  respect  to  The  Brooklyn  Union  Gas  Company  qr 
with  respect  to  any  other  company  through  it. 

Dated :  May  7, 1940. 


Respectfully  submitted, 

KOPPERS  UNITED  COMPANY, 
By  J.  T.  TIERNEY, 

President. 

Attest : 

JAMES  S.  EASTHAM, 

Secretary. 

(Seal) 

552  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss: 


The  undersigned,  being  duly  sworn,  deposes  and  says 
that  he  has  duly  executed  the  attached  application  dated 
May  7,  1940,  for  and  on  behalf  of  Koppers  United  Com¬ 
pany;  that  he  is  the  President  of  said  company;  and  that 
all  action  by  stockholders,  trustees,  and  other  bodies  neces¬ 
sary  to  authorize  deponent  to  execute  and  file  such  instru¬ 
ment  has  been  taken.  Deponent  further  says  that  he  is 
familiar  with  such  instrument,  and  the  contents  thereof, 
and  that  the  facts  set  forth  therein  are  true  to  the  best  of 
his  knowledge,  information  and  belief. 

J.  T.  TIERNEY. 


Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this  7th 
day  of  May,  1940. 

HELEN  S.  GRANT, 

(Seal)  Notary  Public. 

My  commission  expires  February  28, 1943. 
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Certificate. 

I,  James  S.  Eastham,  do  hereby  certify  that  I  am  Secre- 
i  tary  of  Koppers  United  Company,  by  which  name  are  desig- 
i  nated  the  Trustees  for  the  time  being  under  a  Declaration 
of  Trust  dated  April  24,  1931,  and  that  as  such  I  have 
custody  of  the  records  and  minute  books  of  said  company. 

And  I  do  hereby  further  certify  that  at  a  meeting  of  the 
!  Board  of  Trustees  of  said  Koppers  United  Company  duly 
and  legally  held  in  accordance  with  the  By-Laws  on  May 
3,  1940,  a  quorum  being  present  and  voting  throughout, 
the  following  resolution  was  unanimously  adopted: 

“Resolved:  That  the  President  or  any  Vice  Presi¬ 
dent  of  this  trust  be  authorized  and  empowered  to  have 
prepared  and  to  sign  and  file  such  applications,  state¬ 
ments,  forms  or  other  papers  as  may  be  requisite  or 
advisable  in  their  judgment  to  have  any  company  in 
which  this  trust  owns  ten  per  cent  or  more  of  the 
voting  securities  declared  not  to  be  a  subsidiary  com¬ 
pany  of  this  trust  as  the  term  is  defined  in  the  Public 
Utility  Holding  Company  Act  of  1935,  and  to  obtain 
for  this  trust  exemption  under  Section  3  of  said  Act, 
or  for  such  other  orders  or  other  appropriate  relief 
in  connection  with  said  Act  as  to  such  officer  may  seem 
advisable,  and  from  time  to  time  to  amend,  alter,  with¬ 
draw,  or  refile  such  application  or  applications.” 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  the 
same  is  now  in  full  force  and  effect. 

And  I  do  hereby  further  certify  that  under  and  pursuant 
!  to  said  Declaration  of  Trust,  the  Board  of  Trustees  of 
said  Koppers  United  Company  had  full  power  and  author- 
1  ity  to  authorize  the  execution  of  the  instruments  mentioned 
in  the  resolution  above  set  forth. 

And  I  do  hereby  further  certify  that  J.  T.  Tierney,  who 
signed  the  foregoing  application,  is  and  was  at  the  execu- 
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tion  thereof,  the  President  of  said  Koppers  United  Com¬ 
pany. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
554  and  affixed  the  common  seal  of  said  Koppers  United 
Company  this  7th  day  of  May,  1940. 

JAMES  S.  EASTHAM, 

(Seal)  Secretary  of  Koppers  United  Company. 


227  United  States  of  America 

Securities  and  Exchange  Commission 

Sec.  &  Exch.  Comm.,  Reed.  3rd  Mail  May  8,  1940,  Docket 
Mail  &  Files. 

File  No.  31-165 

lx  the  Matter  of  the  Application  of  Koppers  Company  for  | 
an  order  under  Section  2(a)(7)  of  the  Public  Utility 
Holding  Company  Act  of  1935  declaring  that  it  is  not  a  [ 
holding  company  under  Section  2(a)  (7)  (A)  of  said  Act. 

Amended  Application. 

Koppers  Company  (hereinafter  called  “Applicant”),  a 
Delaware  corporation,  formerly  named  Koopers  Gas  and 
Coke  Company,  has  heretofore  filed  its  combined  appli¬ 
cation  pursuant  to  the  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935  (hereinafter  called  “the 
Act”),  and  the  Rules  promulgated  thereunder  by  the  Securi¬ 
ties  and  Exchange  Commission  (hereinafter  called  “the 
Commission”) : 

I.  For  an  order  declaring  that  The  Brooklyn  Union 
Gas  Company,  a  New  York  corporation,  which 
is  a  gas  utility  company  as  defined  in  Section  2(a) 
(4)  of  the  Act,  is  not  a  subsidiary  of  Applicant 
under  Section  2(a)(8)(A)  of  the  Act: 

II  .  For  an  order  declaring  that  The  United  Light  and 
Power  Company,  a  Maryland  corporation,  which  is 
a  holding  company  as  defined  in  Section  2(a)(7) 
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of  the  Act  is  not  a  subsidiary  of  Applicant  under 
Section  2(a)  (8)  (A)  of  the  Act; 

III.  For  an  order  declaring  that  Eastern  Gas  and  Fuel 
Associates,  a  Massachusetts  voluntary  associa¬ 
tion,  which  is  a  holding  company  as  defined  in 
Section  2(a)  (7)  of  the  Act  is  not  a  subsidiary  of 
Applicant  under  Section  2(a)(8)  (A)  of  the  Act; 
and 

IV.  For  an  order  exempting  Applicant,  and  every  sub¬ 
sidiary  thereof  as  such,  from  all  of  the  provisions 
of  the  Act  under  Section  3(a)  (3)  of  the  Act. 

Thereafter,  Applicant  filed  its  amended  combined  appli¬ 
cation  requesting,  among  other  things,  the  consent  of  the 
Commission  to  the  withdrawal  of  that  portion  of  its  original 
combined  application,  filed  as  aforesaid,  which  asked  for 
an  order  of  exemption  under  Section  3(a)(3)  of  the 
228  Act.  The  Commission  has  not,  to  Applicant’s  knowl¬ 
edge,  entered  any  order  consenting  to  the  withdrawal 
of  said  portion  of  Applicant’s  original  combined  applica¬ 
tion. 

Said  amended  combined  application,  heretofore  filed  as 
aforesaid,  also  made  request : 

I.  For  an  order  under  Section  2(a)(8)  of  the  Act 
declaring  that  The  Brooklyn  Union  Gas  Company, 
a  New  York  corporation,  which  is  a  gas  utility 
company  as  defined  in  Section  2(a)  (4)  of  the  Act, 
is  not  a  subsidiary  company  of  Applicant  under 
Section  2(a)  (8)  (A)  of  the  Act; 

II.  For  an  order  under  Section  2(a)(8)  of  the  Act 
declaring  that  The  United  Light  and  Power  Com¬ 
pany,  a  Maryland  corporation,  which  is  a  holding 
company  as  defined  in  Section  2(a)  (7)  of  the  Act, 
is  not  a  subsidiary  company  of  applicant  under 
Section  2(a)  (8)  (A)  of  the  Act;  and 

III.  For  an  order  under  Section  2(a)(8)  of  the  Act 
declaring  that  Eastern  Gas  and  Fuel  Associates,  a 
Massachusetts  voluntary  association,  which  is  a 
holding  company  as  defined  in  Section  2(a)  (7)  of 
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the  Act,  is  not  a  subsidiary  company  of  Applicant 
under  Section  2(a)  (8)  (A)  of  the  Act. 

Applicant  hereby  further  amends  its  said  original  and 
amended  combined  applications  by  striking  out  all  of  both 
of  said  applications  and  by  substituting  therefor  the  follow¬ 
ing  which  Applicant  requests  be  treated  as  an  original  ap¬ 
plication  if  deemed  improper  as  an  amendment  to  said  ap¬ 
plications  heretofore  filed : 

Pursuant  to  the  provisions  of  the  Act,  and  the  Rules  pro¬ 
mulgated  thereunder  by  the  Commission,  Applicant  hereby 
makes  application  for  an  order  under  Section  2(a)(7)  of 
the  Act  declaring  that  it  is  not  a  holding  company  under 
Section  2(a)  (7)  (A)  of  the  Act. 

Applicant  files  this  application  under  protest,  asserting 
the  Act  to  be  unconstitutional  in  part,  and  especially  if  and 
as  applied  to  Applicant,  and  makes  the  same  under  compul¬ 
sion  and  duress  because  of  the  penal  provisions  of  the  Act. 
In  making  this  application,  and  in  all  matters  connected 
with  any  regulation  or  attempted  regulation  of  its  affairs 
under  the  Act  and  especially  in  any  matters  arising  in  or 
connected  with  the  above  entitled  proceeding,  Applicant 
expressly  reserves  on  behalf  of  itself  and  all  persons  and 
companies  affected  hereby,  all  constitutional  and  legal 
rights  of  Applicant  and  of  such  persons  and  companies, 
and  particularly,  in  the  event  of  the  denial  of  this  applica¬ 
tion,  all  rights  which  Applicant  and  such  persons 
229  and  companies  would  have  had  if  this  application  had 
not  been  made,  and  Applicant  also,  on  behalf  of  itself 
and  all  such  persons  and  companies,  refuses  to  waive  any  of 
such  rights.  This  application  is  submitted  in  reliance  upon 
and  subject  to  the  provisions  of  Rule  U-4,  as  amended, 
promulgated  by  the  Commission,  and  the  assurance  therein 
contained  that  Applicant  and  all  persons  and  companies 
affected  by  this  application  will  not,  by  the  filing  hereof, 
waive  any  constitutional  or  legal  rights. 

Applicant  reserves  the  right  to  amend  this  application. 
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Pursuant  to  Paragraph  (d)  of  Rule  U-3,  as  amended, 
promulgated  by  the  Commission,  Applicant  offers  this  ap¬ 
plication  in  evidence  at  any  hearing  thereon. 

This  application  is  executed  in  behalf  of  Applicant  by 
J.  P.  Williams,  Jr.,  its  President,  who  is  fully  authorized 
to  do  so  by  resolution  adopted  by  its  Board  of  Directors,  as 
set  forth  in  the  Certificate  of  its  Secretary  hereunto  at¬ 
tached,  marked  Exhibit  “A”  and  hereby  made  a  part 
hereof. 

Applicant  avers  that  it  (i)  does  not,  either  alone  or  pur¬ 
suant  to  an  arrangement  or  understanding  with  one  or  more 
other  persons,  directly  or  indirectly  control  a  public  utility 
or  holding  company  either  through  one  or  more  interme¬ 
diary  persons  or  by  any  means  or  device  whatsoever,  (ii) 
is  not  an  intermediary  company  through  which  such  control 
is  exercised,  and  (iii)  does  not,  directly  or  indirectly,  exer¬ 
cise  (either  alone  or  pursuant  to  an  arrangement  or  under¬ 
standing  with  one  or  more  other  persons)  such  a  controlling 
influence  over  the  management  or  policies  of  any  public 
utility  or  holding  company  as  to  make  it  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers  that  Applicant  be  subject  to  the 
obligations,  duties  and  liabilities  imposed  in  the  Act  upon 
holding  companies. 

In  support  of  the  foregoing  averments  and  as  required  by 
Rule  U-2A7-1,  promulgated  by  the  Commission,  Applicant 
states : 

(a)  The  name  and  address  of  Applicant  is  Koppers  Com¬ 
pany,  Koppers  Building,  Pittsburgh,  Pennsylvania. 

230  (b)  The  name  of  each  holding,  public  utility  or  in¬ 

vestment  company  of  which  more  than  5%  of  any 
class  of  voting  securities  are  directly  or  indirectly  owned, 
controlled,  or  held  with  power  to  vote,  by  Applicant,  and 
the  amount  of  any  class  of  securities  of  each  such  company 
directly  or  indirectly  owned,  controlled  or  held  with  power 
to  vote  by  Applicant  are  as  follows : 
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(1)  The  Brooklyn  Union  Gas  Company.  Applicant  owns 
70,000  shares  of  common  stock  of  The  Brooklyn  Union  Gas 
Company,  and  all  of  the  outstanding  securities  of  Falmouth 
Company  and  Esmont  Company,  both  Delaware  corpora¬ 
tions,  the  address  of  each  of  which  is  Box  551,  Wilmington, 
Delaware.  Falmouth  Company  and  Esmont  Company  own, 
respectively,  50,000  and  57,940  shares  of  common  stock  of 
The  Brooklyn  Union  Gas  Company.  Applicant  is  informed 
and  believes  that  there  are  presently  outstanding  a  total 
of  745,364  shares  of  said  common  stock  of  The  Brooklyn 
Union  Gas  Company  and  that  said  common  stock  is  the  sole 
voting  security  thereof.  Therefore,  the  177,940  shares 
owned  by  Applicant,  Falmouth  Company  and  Esmont  Com¬ 
pany  constitute  23.87%  of  the  total  number  of  shares 
of  said  common  stock  outstanding,  Applicant  owning 
9.39%,  Falmouth  Company  owning  6.71%  and  Esmont  Com¬ 
pany  owning  7.77  %  thereof.  Neither  Applicant  nor  any  of 
its  subsidiary,  associate  or  affiliate  companies  directly  or  | 
indirectly  own,  control  or  hold  with  power  to  vote,  any  other 
securities  of  The  Brooklyn  Union  Gas  Company. 

Applicant  is  informed  and  believes  that  no  officer  or 
director  of  Applicant  directly  or  indirectly  owns,  controls 
or  holds  with  power  to  vote,  any  securities  of  The  Brooklyn 
Union  Gas  Company,  except  that  Daniel  M.  Rugg,  a  Vice 
President  of  Applicant,  owns  25  shares  of  the  common  stock 
thereof. 

Applicant  is  informed  and  believes  that  The  Brooklyn 
Union  Gas  Company  does  not  own,  control,  or  hold  with 
power  to  vote,  5%  or  more  of  the  voting  securities  of  any 
other  company. 

(2)  The  United  Light  and  Power  Company.  Applicant 
owns  300,165  shares  of  Class  B  common  stock  and  260,946 
shares  of  Class  A  common  stock  of  The  United  Light  and 
Power  Company.  Said  Class  A  common  stock  is  non-voting 

stock,  said  Class  B  common  stock  is  voting  stock,  and 
231  Applicant  is  informed  and  believes  that  The  United 
Light  and  Power  Company  has  no  other  voting  se- 
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curities  outstanding.  Applicant  is  further  informed  and 
believes  that  there  are  presently  outstanding  a  total  of 
2,421,192  shares  of  said  Class  A  common  stock,  and  1,055,576 
shares  of  said  Class  B  common  stock.  Therefore,  the 
300,165  shares  of  said  Class  B  common  stock  owned  by 
Applicant  constitute  aproximately  28.43%  thereof,  and 
the  260,946  shares  of  said  Class  A  common  stock  owmed 
by  Applicant  constitute  approximately  10.78%  there¬ 
of.  Neither  Applicant  nor  any  of  its  subsidiary,  associate 
or  affiliate  companies  directly  or  indirectly  own,  control  or 
hold  with  power  to  vote,  any  other  securities  of  The  United 
Light  and  Power  Company,  or  of  any  company  5% 

1  or  more  of  the  voting  securities  of  which  are  owned  by  The 
United  Light  and  Power  Company. 

Applicant  is  informed  and  believes  that  the  following 
i  companies  own  the  number  of  shares  of  Class  B  common 
stock  of  The  United  Light  and  Power  Company  set  opposite 
their  names  in  the  following  tabulation,  and  that  the  address 
of  each  such  corporation  is  as  stated  therein : 


Name 


Number 
of  Shares 


The  Chicago  Corporation,  135  South  La  Salle 

Street,  Chicago,  Illinois . 74,778 

Tri-Continental  Corporation,  15  Exchange 

Place,  Jersey  City,  New  Jersey . 52,500 

Blue  Ridge  Corporation,  60  Broadway, 

New  York,  N.  Y . 51,677 

United  States  &  International  Securities 
Corporation,  921  Bergen  Avenue,  Jersey 

City,  New7  Jersey . 50,000 

General  Investment  Corporation,  31  State 

Street,  Boston,  Massachusetts . 36,500 

American  Cities  Power  &  Light  Corporation, 

1  Exchange  Place,  Jersey  City, 

New7  Jersey . 28,957 

General  Shareholdings  Corporation,  15 
Exchange  Place,  Jersey  City,  New 

Jersey  . 24,350 

Atlas  Corporation,  1  Exchange  Place,  Jersey 

City,  New  Jersey . 12,000 

American  Company,  1  Exchange  Place, 

Jersey  City,  New  Jersey . 11,000 


Percentage 
of  Voting 
Power 

7.084 

4.974 

4.896 


4.737 

3.458 


2.743 


2.307 

1.137 

1.042 
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Applicant  is  informed  and  believes  that  a  majority  of  the 
voting  stock  of  Bine  Ridge  Corporation  and  American 
Cities  Power  &  Light  Corporation  is  held,  directly  or  indi¬ 
rectly,  by  a  single  owner  and  that  a  number  of  the  directors 
and  officers  of  one  of  said  corporations  hold  the  same  or  sim¬ 
ilar  positions  in  the  other ;  that  Tri-Continental  Corporation 
owns  a  majority  of  the  voting  stock  of  General  Sharehold¬ 
ings  Corporation  (formerly  named  Electric  Share- 
232  holdings  Corporation)  and  that  most  of  the  directors 
and  officers  of  said  two  corporations  are  the  same; 
that  Atlas  Corporation  owns  a  majority  of  the  voting 
stock  of  American  Company;  that  L.  Boyd  Hatch,  Execu¬ 
tive  Vice  President  and  a  director  of  Atlas  Corpora¬ 
tion,  is  a  director  of  American  Company;  that  Melvin 
E.  Sawin,  Vice  President  of  Atlas  Corporation,  is  Presi¬ 
dent  and  a  director  of  American  Company,  and  that 
Walter  A.  Paterson,  Treasurer  of  Atlas  Corporation,  is 
Treasurer  and  Assistant  Secretary  of  American  Com¬ 
pany;  that  Blue  Ridge  Corporation  owns  50,000  shares 
or  1.29%  of  the  outstanding  voting  stock  of  Chicago  Cor¬ 
poration  ;  that  Chicago  Corporation  owns  754,751  shares  or 
10.08%  of  the  outstanding  voting  stock  of  Blue  Ridge  Cor¬ 
poration;  that  Atlas  Corporation  owns  352,800  shares  or 
4.71%  of  the  outstanding  voting  stock  of  Blue  Ridge  Cor¬ 
poration  ;  that  Atlas  Corporation  also  owns  30,000  shares  or 
1.16%  of  the  outstanding  voting  stock  of  Tri-Continental 
Corporation;  and  that  Richard  Wagner,  President  and  a 
director  of  Chicago  Corporation,  is  a  director  of  Blue  Ridge 
Corporation. 

Applicant  is  advised  that  the  following  are  the  only  of¬ 
ficers  or  directors  of  Applicant  who  directly  or  indirectly 
own,  control  or  hold  with  power  to  vote  any  securities  of 
The  United  Light  and  Power  Company  or  of  any  company 
5%  or  more  of  the  voting  securities  of  which  are 
owned,  controlled  or  held  with  power  to  vote  by  The  United 
Light  and  Power  Company,  and  that  such  officers  and  di¬ 
rectors  hold  only  the  securities  hereinafter  stated: — J.  P. 
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1  Williams,  Jr.,  President  and  a  director  of  Applicant,  owns 
200  shares  of  the  Class  A  common  stock  of  The  United 
Light  and  Powder  Company ;  H.  Doolittle,  a  Vice  President 
and  a  director  of  Applicant,  owns  1,000  snch  shares;  W. 
Reed  Morris,  a  Vice  President  of  Applicant,  owns  100  such 
shares;  Thomas  J.  Michie,  Assistant  Secretary  of  Appli¬ 
cant,  owns  10  shares  of  the  preferred  stock  of  The  United 
Light  and  Power  Company ;  J.  T.  Tierney,  Chairman  of  the 
1  Board  of  Directors  of  Applicant,  owns  200  shares  of  the 
common  stock  of  American  Light  &  Traction  Company,  a 
company  5%  or  more  of  the  voting  securities  of  which 
are  owned  by  The  United  Light  and  Power  Company; 

1  and  Angus  MacArthur,  a  Vice  President  and  director  of 
Applicant,  owns  200  shares  of  said  common  stock  of  Amer¬ 
ican  Light  &  Traction  Company. 

233  The  United  Light  and  Power  Company  is  a  holding 
company,  as  defined  in  Section  2(a)(7)(A)  of  the 
Act,  and  is  a  registered  holding  company  as  defined  in 
Section  2(a)  (12)  thereof.  It  owns,  controls  or  holds  with 
power  to  vote  5%  or  more  of  the  voting  securities  of 
a  large  number  of  companies  complete  information  as  to 
which  Applicant  is  advised  has  been  furnished  the  Com¬ 
mission.  Applicant  deems  such  information  to  be  irrele¬ 
vant  to  the  questions  presented  by  this  application  and 
therefore  omits  such  information  pursuant  to  Paragraph 
(b)  of  Rule  U-3,  as  amended,  promulgated  by  the  Commis¬ 
sion. 

(3)  Eastern  Gas  and  Fuel  Associates.  Applicant  owns 
420,120  shares  of  the  common  stock  of  Eastern  Gas  and  Fuel 
Associates,  and  49,980  shares  of  the  6%  cumulative 
preferred  stock  thereof,  but  does  not  directly  or  indirectly 
own,  control,  or  hold  with  power  to  vote,  any  other  securi¬ 
ties  of  Eastern  Gas  and  Fuel  Associates  or  of  any  company 
5%  or  more  of  the  voting  securities  of  which  are  owmed  by 
Eastern  Gas  and  Fuel  Associates. 

Applicant  is  informed  and  believes  that  Fuel  Investment 
Associates,  a  Massachusetts  voluntary  association,  which  is 
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a  holding  company  as  defined  in  Section  2(a)  (7)  (A)  of  the 
Act,  owns  1,127,882  shares  of  said  common  stock,  and  that 
Koppers  United  Company,  also  a  Massachusetts  voluntary 
association,  and  a  holding  company,  as  so  defined,  owns 
3,876  shares  of  said  common  stock  and  also  200  shares  of 
said  6%  cumulative  preferred  stock. 

Koppers  United  Company  owns  all  of  the  outstanding 
voting  securities  of  Applicant,  and  Applicant  is  informed 
and  believes  that  Koppers  United  Company  also  owns  all 
of  the  outstanding  voting  securities  of  Fuel  Investment 
Associates. 

Applicant  is  informed  and  believes  that  Eastern  Gas  and 
Fuel  Associates  has  presently  outstanding  a  total  of 
1,988,400  shares  of  said  common  stock,  374,138  shares  of 
said  6%  cumulative  preferred  stock,  and  246,373  shares 
of  4M>%  prior  preference  stock,  but  Applicant  is 
informed  and  believes  that  neither  Fuel  Investment  Asso¬ 
ciates  nor  Koppers  United  Company,  nor  any  of  their 
subsidiary,  associate  or  affiliate  companies,  directly  or  in¬ 
directly  own,  control  or  hold  with  power  to  vote,  any  shares 
of  said  41/*>%  prior  preference  stock.  Applicant  is 
informed  and  believes  that  all  of  the  foregoing  classes 
234  of  stock  are  presently  entitled  to  vote  in  the  direction 
and  management  of  the  affairs  of  Eastern  Gas  and 
Fuel  Associates,  and  that  the  company  has  no  other  voting 
securities  outstanding.  Therefore,  the  shares  owned  by 
Applicant  constitute  approximately  14.59%  of  the  to¬ 
tal  voting  securities  of  Eastern  Gas  and  Fuel  Associates 
presently  outstanding;  the  shares  owned  by  Fuel  Invest¬ 
ment  Associates  constitute  approximately  28.36%  thereof; 
and  the  shares  directly  owned  by  Koppers  United  Company 
constitute  approximately  .11%  thereof. 

Applicant  is  advised  that  the  following  are  the  only 
officers  or  directors  of  Applicant  who  directly  or  indirectly 
own,  control  or  hold  with  power  to  vote  any  securities  of 
Eastern  Gas  and  Fuel  Associates  or  of  any  company  5% 
or  more  of  the  voting  securities  of  which  are  owned, 
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controlled  or  held  with  power  to  vote  by  Eastern  Gas  and 
Fuel  Associates,  and  that  such  officers  and  directors  hold 
only  the  shares  shown  in  the  following  tabulation : 


Eastern  Gas  and  Fuel  Associates  Common  Shares 

No.  of 


Name  Position  Shares  Held 

J.  T.  Tierney,  Chairman  of  Board  of  Directors . . . .  640 

J.  P.  Williams,  Jr.,  President  and  Director _ 901 

J.  N.  Forker,  Vice  President  and  Director _ _ _ 1,689 

Halfdan  Lee,  Director _  600 

Joseph  Becker,  Vice  President  and  Director - 1,289 

Angus  MacArthur,  Vice  President  and  Director _ 1,438 

W.  Reed  Morris,  Vice  President _ _  497 

M.  D.  Gill,  Vice  President _ _  275 

J.  B.  Black,  Vice  President  and  Director _  200 

Fred  Denig,  Vice  President _ 100 

E.  S.  Ruffin.  Jr.,  Secretary - - 116 

Thomas  J.  Michie,  Assistant  Secretary _ _ 437 

Dan  M.  Rugg,  Vice  President _ _  300 


Eastern  Gas  and  Fuel  Associates  4%  96  Prior  Preference  Shares 


J.  T.  Tierney,  Chairman  of  Board  of  Directors _ 300 

J.  P.  Williams,  Jr.,  President  and  Director -  300 

J.  N.  Forker,  Vice  President  and  Director - 100 

Halfdan  Lee,  Director - -  200 

Joseph  Becker,  Vice  President  and  Director _ 285 

W.  Reed  Morris,  Vice  President _  50 

D.  M.  Rugg.  Vice  President -  11 

M.  D.  Gill,  Vice  President _  30 

C.  J.  Ramsburg,  Trustee  for  the  Estate  of  Col.  Frank  Heath,  Vice 

President  and  Director -  150 

Fred  Denig,  Vice  President - -  150 

E.  S.  Ruffin,  Jr.,  Secretary _  25 

Thomas  J.  Michie,  Assistant  Secretary  .  . . . . . .  15 


235  Eastern  Gas  and  Fuel  Associates  6%  Cumulative  Preferred 

Stock 


Name  Position 


No.  of 
Shares  Held 


J.  T.  Tierney,  Chairman  of  Board  of  Directors - 700 

J.  P.  Williams,  Jr.,  President  and  Director -  300 

Halfdan  Lee,  Director - - 300 

Joseph  Becker,  Vice  President  and  Director _ 100 

D.  M.  Rugg,  Vice  President - - - 50 

C.  J.  Ramsburg,  Trustee,  Estate  of  Col.  Frank  Health,  Vice  Presi¬ 
dent  and  Director . . 1,100 

M.  T.  Herreid,  Vice  President - - 260 

Fred  Denig,  Vice  President _ 100 

E.  S.  Ruffin,  Jr.,  Secretary -  100 

L.  J.  Love.  Asst.  Secretary  &  Asst.  Treasurer -  20 

R.  G.  McKinney,  Asst.  Secretary  &  Asst.  Treasurer -  100 

Thomas  J.  Michie,  Assistant  Secretary - . -  5 


Eastern  Gas  and  Fuel  Associates  First  Mortgage  &  Collateral  Trust 

Bonds 


H.  Doolittle,  Vice  President  and  Director - $5,000.00 

Halfdan  Lee,  Director _  6,000.00 
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The  following  statement  shows  the  amount  of  any  class  of 
securities  directly  or  indirectly  owned,  controlled  or  held 
with  power  to  vote  by  Eastern  Gas  and  Fuel  Associates,  ih 
companies  in  which  Eastern  Gas  and  Fuel  Associates  own^, 
controls  or  holds  with  powrer  to  vote  5%  or  more  of  the  vot¬ 
ing  securities. 


Per- 

Company  Security  Shares  Held  centagb 

The  Virginian  Corporation,  Class  B.  Preferred....  3,299  33  9? 

The  Virginian  Corporation,  Common  Stock— .  19,530  33%  % 

Boston  Consolidated  Gas  Co.,  Common  Stock _  316,776  100  9; 

Boston  Consolidated  Gas  Co.,  Notes . . $12,050,000  100  9> 

Old  Colony  Gas  Company,  Common  Stock _  33,820  100  % 

Old  Colony  Gas  Company,  Preferred  Stock. -  14,180  100  % 

Brockton  Gas  Light  Co.,  Common  Stock. _  39,509  33.1  % 


Old  Colony  Gas  Company,  Notes _  760,000  100  % 

Taunton  Gas  Light  Company  Common  Stock  and 

certificates  of  Deposit _  674  6.8  % 

Philadelphia  Coke  Company,  Common  Stock . .  100,000  100  % 

Philadelphia  Coke  Company,  Preferred  Stock .  33,928  100  % 

Philadelphia  Coke  Company,  Notes _ $  5,650,000  100  % 

The  Connecticut  Coke  Co.,  Common  Stock _  100,000  100  % 

The  Connecticut  Coke  Co.,  Preferred  Stock .  29,616  100  % 

The  Connecticut  Coke  Co.,  Notes . . . $  5,000,000  100  % 

Koppers  Connecticut  Coke  Co.,  Common  Stock _  2,000  100  % 

New  England  Coke  Company,  Common  Stock . .  1,000  100  % 

Mystic  Iron  Works,  Common  Stock . . 14,000  100  % 

Mystic  Steamship  Company,  Common  Stock . .  5,000  100  % 

Boston  Towboat  Company,  Common  Stock _  200  100  % 

The  Koppers  Coal  Company,  Common  Stock  . 100,000  100  % 

The  Koppers  Coal  Company,  Preferred  Stock  ...  111,417.6  100  % 

The  Koppers  Coal  Company,  Notes _ _ $24,796,800  100  9S> 

Doane  Commercial  Towing  Co.,  Common  Stock  .  100  100  % 

Everett  Coke  Company,  Common  Stock _ _  3  100  % 

Koppers  Coke  Company,  Common  Stock. .  3  100  % 


236  The  Koppers  Coal  Company,  a  wholly  owned  sub¬ 
sidiary  of  Eastern  Gas  and  Fuel  Associates  owns, 
controls  or  holds  with  power  to  vote  5%  or  more  of  the  vot¬ 
ing  securities  of  the  following  companies : 

Company  Security  Shares  Held  Percentage 


New  England  Coal  &  Coke  Co.,  Common  Stock  ....  18,000  100% 

Castner,  Curran  &  Bullitt,  Inc.,  Common  Stock  150  100% 

Koppers  Stores,  Inc.,  Common  Stock . . 150  100% 

Hi-Carbon  Fuel  Company,  Common  Stock.. . 150  100% 

C.  C.  B.  Smokeless  Coal  Co.,  Common  Stock  _ 77,000  100% 

Melcroft  Coal  Company,  Common  Stock _ _ 8,000  100% 

None  of  the  companies  above  listed  are  holding,  public 


utility  or  investment  companies,  except  Boston  Consoli- 
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dated  Gas  Company,  Old  Colony  Gas  Company,  Brockton 
Gas  Light  Company  and  Taunton  Gas  Light  Company,  all 
of  which  are  public  utility  companies,  as  defined  in  Section 
2(a)(5)  of  the  Act. 

Applicant  is  informed  and  believes  that  no  officer  or 
director  of  Applicant  directly  or  indirectly  owns,  controls 
or  holds  with  power  to  vote,  10%  or  more  of  any  class  of 
securities  of  any  holding,  public  utility  or  investment  com¬ 
pany. 

(c)  The  names  and  positions  of  any  officers  or  directors 
of  The  Brooklyn  Union  Gas  Company,  The  United  Light 
and  Power  Company  and  Eastern  Gas  and  Fuel  Associates 
who  are  officers,  directors,  nominees  or  appointees  of  Ap¬ 
plicant  are  as  follows: 

(1)  The  Brooklyn  Union  Gas  Company.  None  of  the  of¬ 
ficers  or  directors  of  The  Brooklyn  Union  Gas  Company 
are  officers,  directors,  nominees,  or  appointees  of  Applicant 
or  of  any  of  its  subsidiary,  associate  or  affiliate  companies, 
unless  William  de  Krafft,  a  director  of  The  Brooklyn  Union 
Gas  Company,  be  deemed  a  nominee  or  appointee  of  Ap¬ 
plicant.  Said  William  de  Krafft  is  not  and  has  never  been 
an  officer  or  director  of  Applicant  or  of  any  of  its  sub¬ 
sidiary,  associate  or  affiliate  companies,  but  was  originally 
suggested  for  the  position  of  director  of  The  Brooklyn 
Union  Gas  Company  by  J.  T.  Tierney,  Chairman  of  the 
Board  of  Directors  of  Applicant. 

(2)  The  United  Light  and  Power  Company.  Of  the  twelve 
directors  of  The  United  Light  and  Power  Company,  two 
are  officers  or  directors  of  Applicant,  namely,  Mr.  J.  T. 
Tierney,  Chairman  of  the  Board  of  Directors  of  Applicant, 

and  Mr.  Angus  MacArthur,  a  Vice  President  and  a 
237  director  of  Applicant.  Mr.  Tierney  and  Mr.  Mac¬ 
Arthur  are  also  directors  of  American  Light  and 
Traction  Company,  a  New  Jersey  corporation,  The  United 
Light  and  Railways  Company,  a  Delaware  corporation,  and 
Continental  Gas  and  Electric  Corporation,  a  Delaware  cor- 
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poration,  all  of  which  are  subsidiary  holding  companies  of 
The  United  Light  and  Power  Company. 

There  is  no  other  officer  or  director  of  The  United  Light 
and  Power  Company  or  of  any  of  its  subsidiary  companies 
who  is  an  officer,  director,  nominee  or  appointee  of  Appli¬ 
cant  or  of  any  of  its  subsidiary,  associate  or  affiliate  com¬ 
panies. 

(3)  Eastern  Gas  and  Fuel  Associates,  Fuel  Investment 
Associates  and  Koppers  United  Company.  Of  the  ten  direc¬ 
tors  of  Applicant,  seven,  namely,  Messrs.  J.  T.  Tierney,  H. 
Lee,  Joseph  Becker,  H.  Doolittle,  Angus  Mac  Arthur,  J.  P. 
Williams,  Jr.,  and  J.  N.  Forker,  are  among  the  thirteen 
trustees  of  Eastern  Gas  and  Fuel  Associates,  and  Mr.  Lee 
is  also  a  director  of  Boston  Consolidated  Gas  Company  and 
Old  Colony  Gas  Company,  both  Massachusetts  corporations, 
and  both  public  utility  subsidiary  companies  of  Eastern 
Gas  and  Fuel  Associates. 

Of  the  ten  directors  of  Applicant  three,  namely,  Messrs. 
Lee,  Tierney  and  Doolittle,  are  among  the  five  members  of 
the  Board  of  Trustees  of  Fuel  Investment  Associates. 

Of  the  ten  Directors  of  Applicant  three,  namely,  Messrs. 
Lee,  Tierney  and  Williams,  are  among  the  nineteen  mem¬ 
bers  of  the  Board  of  Trustees  of  Koppers  United  Company. 

The  following  officers  of  Applicant  are  also  officers  of 
Eastern  Gas  and  Fuel  Associates,  Fuel  Investment  Asso¬ 
ciates  or  Koppers  United  Company: 

Mr.  Tierney,  Chairman  of  the  Board  of  Directors  of 
Applicant,  is  Chairman  of  the  Board  of  Trustees  of 
Eastern  Gas  and  Fuel  Associates,  and  President  of 
Fuel  Investment  Associates  and  of  Koppers  United 
Company. 

Mr.  Williams,  President  of  Applicant,  is  a  Vice  Presi¬ 
dent  of  Eastern  Gas  and  Fuel  Associates,  and  Execu¬ 
tive  Vice  President  of  Koppers  United  Company. 

Mr.  Doolittle,  a  Vice  President  of  Applicant,  is  a  Vice 
President  of  Eastern  Gas  and  Fuel  Associates,  Fuel 
Investment  Associates  and  Koppers  United  Company. 
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238  Mr.  MacArthur,  a  Vice  President  of  Applicant,  is  a 
Vice  President  of  Eastern  Gas  and  Fuel  Associates. 

Mr.  T.  J.  Michie,  an  Assistant  Secretary  of  Applicant, 
is  an  Assistant  Secretary  of  Eastern  Gas  and  Fuel 
Associates,  Fuel  Investment  Associates  and  Koppers 
United  Company. 

Mr.  E.  S.  Ruffin,  Jr.,  Secretary  of  Applicant,  is  an 
Assistant  Secretary  of  Eastern  Gas  and  Fuel  Asso¬ 
ciates,  an  Assistant  Secretary  of  Koppers  United 
Company  and  Secretary  of  the  Executive  Committee 
of  the  Board  of  Trustees  thereof. 

Mr.  E.  A.  Berry,  Treasurer  of  Applicant,  is  an  Assist¬ 
ant  Treasurer  of  Eastern  Gas  and  Fuel  Associates 
and  of  Fuel  Investment  Associates  and  Treasurer  of 
Koppers  United  Company. 

Except  as  above  set  forth,  there  are  no  officers  or  direc¬ 
tors,  of  any  holding,  public  utility  or  investment  company 
who  are  officers,  directors,  nominees  or  appointees  of  Ap¬ 
plicant. 

(d)  There  is  an  existing  arrangement,  not  reduced  to 
writing,  and  terminable  by  either  party  at  any  time,  be¬ 
tween  Applicant  and  The  Brooklyn  Union  Gas  Company 
of  the  character  mentioned  in  Paragraph  (d)  of  Rule 
U-2A7-1,  promulgated  by  the  Commission.  The  principal 
business  of  Applicant  is  the  construction,  ownership  and 
operation  of  by-product  coke  plants.  Applicant  and  certain 
of  its  associate  companies  have  had  long  experience  in  the' 
construction  and  operation  of  such  plants,  and  at  present 
Applicant  owns,  either  wholly  or  in  part,  or  supervises  the 
operation  of  eight  such  plants.  In  order  to  avail  itself 
of  the  experience  and  skill  which  Applicant  has  acquired 
in  the  construction  and  operation  of  such  plants,  The 
Brooklyn  Union  Gas  Company  entered  into  an  arrangement 
with  Applicant  in  1930,  shortly  after  the  completion  of  its 
by-product  coke  plant  at  Greenpoint,  Long  Island,  under 
which  Applicant  agreed  to  supply  The  Brooklyn  Union 
Gas  Company  with  the  advice  and  services  of  its  experi- 
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enced  coke  plant  operators,  and  to  furnish  it,  from  time 
to  time,  with  the  advice  and  assistance  of  its  other  operat¬ 
ing  experts,  supervisors,  construction  engineers,  etc.  For 
these  services  The  Brooklyn  Union  Gas  Company  pays  Ap¬ 
plicant  at  the  rate  of  $35,530  per  annum,  plus  some  small 
personal  expenses  incurred  by  one  of  Applicant’s  operating 
experts,  and  the  total  amount  paid  to  Applicant  under  this 
arrangement  during  the  calendar  year  1939  was 
239  $37,132. 

There  are  no  other  contracts,  agreements  or  other 
arrangements  of  the  character  mentioned  in  said  Para¬ 
graph  (d)  of  Rule  U-2A7-1,  which  are  presently  in  force, 
nor  have  there  been  any  such  other  contracts,  agreements 
or  other  arrangements  in  force  at  any  time  since  December 
31,  1933,  between  Applicant  or  any  subsidiary  company  of 
Applicant  or  any  company  under  common  control  with  Ap¬ 
plicant,  and  any  holding,  public  utility  or  investment  com¬ 
pany,  but  Koppers  United  Company  maintains  offices  in 
Pittsburgh,  Pennsylvania,  in  which  are  located  its  Execu¬ 
tive,  Legal,  Traffic,  Purchasing,  Operating,  Insurance, 
Financial,  Accounting  and  Tax  Departments,  which  furnish 
services  to  certain  of  Koppers  United  Company’s  sub¬ 
sidiary  companies,  including  Applicant  and  its  subsidiary 
companies  and  Eastern  Gas  and  Fuel  Associates  and  cer¬ 
tain  of  its  subsidiary  companies,  in  order  to  avoid  duplica¬ 
tion  of  facilities  and  expense,  said  services  being  furnished 
to  said  subsidiary  companies  at  the  cost  thereof  to  Koppers 
United  Company  prorated  among  the  companies  which  re¬ 
ceive  the  same  substantially  on  the  basis  of  the  amount 
of  time  spent  by  the  several  departments  in  rendering 
services  to  said  companies. 

(e)  There  is  no  loan  or  advance  made  by  Applicant  or 
by  any  subsidiary  company  thereof  to  any  holding,  public 
utility  or  investment  company  or  to  any  officer  or  director 
of  any  such  company,  that  is  presently  outstanding  or  that 
was  outstanding  at  any  of  the  last  three  annual  balance 
sheet  dates. 
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(f)  There  is  no  loan  or  advance  made  to  Applicant  or, 
Applicant  is  informed,  to  any  officer  or  director  of  Ap¬ 
plicant,  by  any  holding,  public  utility  or  investment  com¬ 
pany,  that  is  presently  outstanding  or  that  was  outstanding 
at  any  of  the  last  three  annual  balance  sheet  dates. 

(g)  As  stated  in  Subparagraph  (3)  of  Paragraph  (b)  of 
this  application,  Koppers  United  Company  owns  all  of  the 
outstanding  voting  securities  of  Applicant,  and  Applicant 
admits  that  it  is  directly  controlled  by  Koppers  United  Com¬ 
pany. 

There  are  no  other  factors  relevant  to  the  question 
whether  or  not  any  company  directly  or  indirectly  exercises 
control  or  a  controlling  influence  over  Applicant,  and  Ap¬ 
plicant  denies  that  any  company,  other  than  Koppers 
240  United  Company,  directly  or  indirectly  exercises  con¬ 
trol  or  a  controlling  influence  over  Applicant. 

(h)  Among  the  factors  relevant  to  the  question  whether 
or  not  control  or  a  controlling  influence,  as  described  in 
Clauses  (i),  (ii),  or  (iii)  of  Section  2(a)(7)  of  the  Act,  is 
exercised  directly  or  indirectly  by  Applicant,  or  any  other 
company  through  Applicant,  with  respect  to  The  Brooklyn 
Union  Gas  Company,  The  United  Light  and  Power  Com¬ 
pany  and  Eastern  Gas  and  Fuel  Associates,  are  the  follow¬ 
ing: 

(1)  The  Brooklyn  Union  Gas  Company.  The  177,940 
shares  of  stock  of  The  Brooklyn  Union  Gas  Company  now 
owned  by  Applicant,  Falmouth  Company  and  Esmont  Com¬ 
pany,  as  set  forth  in  Subparagraph  (1)  of  Paragraph  (b)  of 
this  application,  were  acquired  in  part  by  Applicant  in  1927, 
and  in  greater  part  in  1928  by  companies  related  to  Appli¬ 
cant  through  common  ownership.  In  1927  there  was  no 
member  of  the  Board  of  Directors  of  The  Brooklyn  Union 
Gas  Company  who  had  any  connection  with  any  of  said 
related  companies  or  with  Applicant  or  with  any  of  its 
subsidiary,  associate  or  affiliate  companies,  or  who  was  in 
any  way  a  representative,  nominee  or  appointee  thereof; 
and  at  no  time  since  said  date  has  any  member  of  said 
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Board  of  Directors,  other  than  said  William  de  Krafft,  had 
any  connection  with  any  of  said  related  companies  or  with 
Applicant  or  with  any  of  its  subsidiary,  associate  or  af¬ 
filiate  companies  or  been  in  any  way  a  representative,  nom¬ 
inee  or  appointee  thereof,  the  management  of  The  Brooklyn 
Union  Gas  Company  having  remained  entirely  in  the  same 
hands  since  prior  to  the  time  Applicant  and  said  related 


companies  first  acquired  some  of  the  stock  thereof. 

Neither  Applicant,  Falmouth  Company,  Esmont  Com¬ 
pany,  nor  any  of  said  related  and  associate  companies 
which  have,  from  time  to  time  since  1927,  been  the  owners 
of  the  above  mentioned  shares  of  common  stock  now  owned 
by  Applicant,  Falmouth  Company,  and  Esmont  Company, 
have  ever  been  represented  at  any  meeting  of  the  stock¬ 
holders  of  The  Brooklyn  Union  Gas  Company,  except  by 
printed  proxies  in  the  usual  form  sent  out  to  all  holders  of 
voting  stock  by  The  Brooklyn  Union  Gas  Company,  naming 
as  the  proxy  committee  members  of  the  Board  of  Directors 
or  officers  of  The  Brooklyn  Union  Gas  Company  who 
241  have  been  in  no  way  connected  with  or  representative 
of  Applicant,  Falmouth  Company,  Esmont  Com¬ 
pany,  said  related  companies  or  any  subsidiary,  associate  or 
affiliate  company  of  any  of  them.  Prior  to  each  annual 
meeting  of  the  stockholders  of  The  Brooklyn  Union  Gas 
Company,  such  printed  proxies  have  been  regularly  exe¬ 
cuted  by  Applicant,  Falmouth  Company,  Esmont  Company 
and  the  other  related  and  associate  companies  of  Applicant 
which  have,  from  time  to  time  since  1928,  been  the  owners 
of  the  above-mentioned  shares  of  common  stock  now  owned 
by  Applicant,  Falmouth  Company  and  Esmont  Company, 
and  such  proxies  so  executed  have  been  returned  by  mail 
to  the  officers  of  The  Brooklyn  Union  Gas  Company. 

Applicant  denies  that  the  foregoing  factors  constitute 
control  or  a  controlling  influence,  as  described  in  Clauses 
(i),  (ii),  or  (iii)  of  Section  2(a)(7)  of  the  Act,  exercised  by 
Applicant,  or  any  company  through  Applicant,  with  respect 
to  The  Brooklyn  Union  Gas  Company. 
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(2)  The  United  Light  and  Power  Company .  The  300,165 
shares  of  Class  B  common  stock  of  The  United  Light  and 
Power  Company  now  owned  by  Applicant,  as  stated  in  Sub- 
paragraph  (2)  of  Paragraph  (b)  of  this  application,  were 
acquired  in  1926,  1927  and  1928,  by  Applicant  and  by  The 
Koppers  Company,  a  Delaware  corporation,  later  named 
The  Koppers  Company  of  Delaware,  and  still  later  Kop¬ 
pers  Associates,  Incorporated,  which,  until  its  liquidation 
and  dissolution  in  October  and  November,  1937,  owned  all 
of  the  outstanding  voting  Securities  of  Applicant. 

At  all  times  during  the  period  beginning  some  time  prior 
to  April  19, 1927,  and  ending  some  time  subsequent  to  April 
17,  1935,  a  large  block  of  shares  of  said  Class  B  common 
stock  aggregating  not  less  than  350,000  shares  and  at  cer¬ 
tain  times  within  said  period  slightly  more  than  450,000 
shares  were  owned  or  controlled  and  held  together  by  a 
single  owner,  and  the  number  of  such  shares  at  all  times 
throughout  said  period  exceeded  the  number  of  shares 
of  said  Class  B  common  stock  owned  by  Applicant,  Koppers 
Associates,  Incorporated,  and/or  any  of  their  subsidiary, 
associate  or  affiliate  companies.  Subsequent  to  April  17, 
1935,  said  large  block  of  shares  was  split  up  among  several 
corporations,  some  of  which  are  listed  in  the  tabulation  in 
Subparagraph  (2)  of  Paragraph  (b)  of  this  applica- 
242  tion,  and  some  of  said  shares  have  been  sold  to 
other  persons.  Neither  Applicant  nor  Koppers  Asso¬ 
ciates,  Incorporated,  nor  any  of  their  subsidiary,  associate 
or  affiliate  companies  have  ever  had  any  understanding,  ar¬ 
rangement  or  alliance,  individually  or  collectively,  with  the 
former  owners  or  holders  of  said  large  block  of  shares,  nor 
with  the  present  owners  or  holders  of  the  smaller  blocks 
into  which  said  large  block  has  been  subdivided,  nor  with 
the  owners  or  holders  of  any  other  such  shares  with  respect 
to  the  control  of  The  United  Light  and  Power  Company. 

Under  the  foreging  circumstances,  neither  Applicant  nor 
•  Koppers  Associates,  Incorporated,  nor  any  of  their  sub- 
1  sidiary,  associate  or  affiliate  companies,  nor  all  of  them, 
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could  have  controlled  The  United  Light  and  Power  Com¬ 
pany  so  long  as  said  large  block  of  shares  was  owned  or 
held  together,  without  such  an  understanding,  arrangement 
or  alliance  with  the  owner  or  owners  of  some  other  sub¬ 
stantial  block  of  shares,  and  neither  Applicant  nor  Koppers 
Associates,  Incorporated,  nor  any  of  their  subsidiary,  asso¬ 
ciate  or  affiliate  companies  has  had  any  greater  control,  in¬ 
dividually  or  collectively,  over  The  United  Light  and  Power 
Company  since  said  large  block  of  shares  was  split  among 
the  present  owners  or  holders  thereof  than  they  had  prior 
to  such  time. 

Ever  since  the  acquisition  of  said  Class  B  common  stock 
by  Applicant  and  by  Koppers  Associates,  Incorporated,  as 
aforesaid,  the  so-called  Koppers  interests  have  had  repre¬ 
sentation  on  the  Board  of  Directors  of  The  United  Light 
and  Power  Company,  but  at  no  time  have  the  directors 
who  may  be  said  to  have  represented  the  Koppers  interests 
exceeded  three  in  number,  although  for  many  years  there 
were  a  total  of  eighteen  directors  constituting  said  Board. 
At  the  present  time,  as  stated  in  Subparagraph  (2)  of 
Paragraph  (c)  of  this  application,  there  are  two  representa¬ 
tives  of  Applicant  on  said  Board  out  of  a  total  of  twelve 
members  thereof. 

Applicant  denies  that  the  foregoing  factors  constitute 
control  or  a  controlling  influence,  as  described  in  Clauses 
(i),  (ii),  or  (iii)  of  Section  2(a)(7)  of  the  Act,  exercised  by 
Applicant  or  any  other  company  through  Applicant  with 
respect  to  The  United  Light  and  Power  Company. 

(3)  Eastern  Gas  and  Fuel  Associates.  The  holders  of 
the  6%  cumulative  preferred  shares  and  the 
prior  preference  shares  of  Eastern  Gas  and  Fuel  Asso¬ 
ciates  are  entitled  to  vote  in  the  direction  and  man- 
243  agement  of  the  affairs  of  that  company  only  when 
certain  dividends  are  in  arrears  thereon,  as  is  the 
case  today  and  has  been  the  case  at  the  last  two  annual 
meetings  of  shareholders.  At  all  meetings  of  shareholders 
of  Eastern  Gas  and  Fuel  Associates  prior  to  the  meeting 
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in  April,  1939,  only  the  holders  of  common  shares  had  been 
entitled  to  vote.  At  all  times  since  the  organization  of 
Eastern  Gas  and  Fuel  Associates,  Fuel  Investment  Asso¬ 
ciates  has  owned  the  same  number  of  common  shares  as  it 
now  owns,  namely,  1,127,882,  being  approximately  56.72% 
thereof  so  that  at  all  meetings  of  shareholders  prior 
to  said  meeting  in  April,  1939,  Fuel  Investment  Asso- 
i  dates,  and  therefore  Koppers  United  Company  indirectly 
through  Fuel  Investment  Associates,  controlled  a  majority 
of  the  voting  shares  of  Eastern  Gas  and  Fuel  Associates. 

Of  the  nineteen  trustees  of  Koppers  United  Company, 

I  twelve,  namely,  Messrs.  H.  Lee,  J.  T.  Tierney,  J.  P.  Wil¬ 
liams,  Jr.,  E.  H.  Bird,  E.  M.  Adams,  Theron  Batchelder, 
James  S.  Eastham,  It.  M.  Folsom,  E.  C.  Melville,  H.  0. 
Macintosh,  C.  It.  Walton  and  A.  K.  Wood,  are  trustees,  of¬ 
ficers  or  employees  of  Eastern  Gas  and  Fuel  Associates, 
Messrs.  Lee,  Tierney,  Williams,  and  Bird  being  trustees 
of  that  company.  A  majority  of  the  trustees  of  Koppers 
United  Company  have  been  trustees,  officers  and/or  em¬ 
ployees  of  Eastern  Gas  and  Fuel  Associates  and  many  of 
1  the  officers  of  Koppers  United  Company  have  been  officers 
I  of  Eastern  Gas  and  Fuel  Associates  ever  since  the  organi- 
i  zation  of  Koppers  United  Company  in  1931.  No  change 
in  this  respect  occurred  when  the  holders  of  said  preferred 
and  prior  preference  stock  of  Eastern  Gas  and  Fuel  Asso¬ 
ciates  became  entitled  to  vote  at  meetings  of  shareholders 
of  that  company,  nor  has  any  such  change  occurred  subse¬ 
quent  thereto ;  neither  did  any  change  in  the  control,  man¬ 
agement  or  operations  of  Eastern  Gas  and  Fuel  Associates 
result  when  said  preferred  and  prior  preference  share¬ 
holders  became  entitled  to  vote  as  aforesaid,  nor  has  any 
i  such  change  occurred  subsequently  thereto. 

Applicant  therefore  avers  that  Koppers  United  Com¬ 
pany  controls  Fuel  Investment  Associates  by  reason  of  its 
ownership  of  all  of  the  outstanding  voting  securities  of  Fuel 
Investment  Associates,  and  that  Koppers  United  Com¬ 
pany  controls  Eastern  Gas  and  Fuel  Associates  through  its 
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control  of  Fuel  Investment  Associates  and  also  by  reason 
of  its  influence  over  the  management  and  policies  of 
244  Eastern  Gas  and  Fuel  Associates  through  the  trus¬ 
tees  and  officers  of  Koppers  United  Company  who 
are  trustees,  officers  and/or  employees  of  Eastern  Gas  and 
Fuel  Associates. 

Applicant  denies  that  the  foregoing  factors  constitute 
control  or  a  controlling  influence,  as  described  in  clauses 
(i),  (ii),  or  (iii)  of  Section  2(a)(7)  of  the  Act,  exercised 
by  Applicant,  or  any  other  company  through  Applicant, 
with  respect  to  Eastern  Gas  and  Fuel  Associates. 

There  are  no  factors  relevant  to  the  question  whether  or 
not  Applicant,  or  any  other  company  through  Applicant, 
exercises  control  or  a  controlling  influence,  as  described  in 
Clauses  (i),  (ii),  or  (iii)  of  Section  2(a)(7)  of  the  Act, 
with  respect  to  any  public  utility  or  holding  company,  other 
than  The  Brooklyn  Union  Gas  Company,  The  United  Light 
and  Power  Company  and  Eastern  Gas  and  Fuel  Associates, 
including  companies  more  than  one  degree  removed  from 
Applicant. 

Applicant  denies  that  it,  or  any  other  company  through 
it,  exercises  control  or  a  controlling  influence,  as  described 
in  Clauses  (i),  (ii),  or  (iii),  of  Section  2(a)(7)  of  the  Act, 
with  respect  to  any  public  utility  or  holding  company, 
including  companies  more  than  one  degree  removed  from 
Applicant. 

(i)  The  former  acting  Director  of  the  Public  Utilities 
Division  of  the  Commission  requested  that  the  amended 
combined  application  above  mentioned  contain  a  statement 
of  the  circumstances  of  the  acquisition  of  the  investment 
in  stock  of  The  Brooklyn  Union  Gas  Company  and  The 
United  Light  and  Power  Company,  including  an  explana¬ 
tion  of  any  differences  which  may  exist  between  the  par 
or  stated  values  of  the  securities  constituting  such  invest¬ 
ments  and  the  figure  at  which  they  are  recorded  on  the 
books  of  the  companies  holding  them.  The  following  state¬ 
ment  is  therefore  included  herein : 
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(1).  Applicant  is  informed  and  believes  that  The  Brook- 
1  lyn  Union  Gas  Company  has  outstanding  a  total  of  745,364 
shares  of  common  stock,  that  said  shares  are  without  par 
i  value,  but  that  they  have  an  aggregate  stated  value  on  the 
books  of  The  Brooklyn  Union  Gas  Company  of  $37,268,200, 
or  $50  per  share. 

245  20,000  of  the  above-mentioned  shares  were  pur¬ 

chased  by  Applicant  in  the  open  market  in  1927  at 
a  cost  of  $2,276,968.25.  These  shares  were  taken  on  the 
books  of  Applicant  at  the  said  cost  thereof  and  now  stand 
on  its  books  at  said  figure,  or  $113.84  per  share. 

In  July,  1928,  four  Delaware  corporations  owned  by  stock¬ 
holders  of  The  Koppers  Company,  a  Delaware  corpora¬ 
tion,  later  named  The  Koppers  Company  of  Delaware,  and 
still  later,  Koppers  Associates,  Incorporated,  which  then 
owned  all  the  outstanding  common  stock  of  Applicant,  ac¬ 
quired  from  subsidiaries  of  American  Light  &  Traction 
Company,  a  New  Jersey  corporation,  153,200  shares  of  the 
common  stock  of  The  Brooklyn  Union  Gas  Company  and 
convertible  debentures  thereof  in  the  aggregate  principal 
amount  of  $237,000.  Of  said  four  Delaware  corporations, 
three  of  them,  Bexley  Company,  Falmouth  Company  and 
Gregory  Company,  each  acquired  50,000  of  such  shares,  and 
Esmont  Company  acquired  3,200  thereof  plus  said  con¬ 
vertible  debentures  in  the  aggregate  principal  amount  of 
$237,000.  Said  common  stock  was  acquired  at  a  price  of 
$135  per  share,  treating  said  convertible  debentures  as  the 
equivalent  of  the  shares  into  which  they  were  convertible, 
the  several  companies  issuing  their  d1/*^  twenty  year 
bonds  in  payment  thereof.  Said  bonds  were  secured  by 
said  common  stock  of  The  Brooklyn  Union  Gas  Company 
and  were  guaranteed  by  Koppers  Associates,  Incorporated, 
then  named  The  Koppers  Company.  Said  bonds,  therefore, 
were  in  the  aggregate  principal  amount  of  $6,750,000  each 
in  the  cases  of  Bexley  Company,  Falmouth  Company  and 
Gregory  Company,  and  $1,071,900  in  the  case  of  Esmont 
Company.  Said  common  stock  of  The  Brooklyn  Union 
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Gas  Company  was  taken  on  the  books  of  said  four  Dela¬ 
ware  corporations  at  the  cost  thereof  to  said  corporations, 
namely,  $135  per  share.  In  1929,  Esmont  Company  con¬ 
verted  said  convertible  debentures  into  4,740  shares  of 
common  stock  of  The  Brooklyn  Union  Gas  Company,  which 
were  taken  on  the  books  of  Esmont  Company  at  $135  per 
share. 

In  September,  1931, 107,940  shares  of  said  common  stock 
of  The  Brooklyn  Union  Gas  Company  were  first  acquired 
by  subsidiary  companies  of  Applicant  from  the  four  Dela¬ 
ware  corporations  above  mentioned,  being  all  of  said  com¬ 
mon  stock  owned  by  said  Delaware  corporations 
246  except  the  50,000  shares  thereof  owned  by  Gregory 
Company.  Said  107,940  shares  were  acquired  for 
cash  by  said  subsidiary  companies  at  $97  per  share  and 
were  taken  on  their  books  at  that  figure.  They  are  in¬ 
cluded  in  the  shares  now  owned  by  Applicant  and  Esmont 
Company  and  are  still  carried  on  the  books  thereof  at  said 
$97  per  share. 

In  1934,  Koppers  Associates,  Incorporated,  then  named 
The  Koppers  Company  of  Delaware,  transferred  all  of  the 
outstanding  capital  stock  of  Gregory  Company  to  Applicant 
as  a  contribution  to  capital.  These  shares  had  been  ac¬ 
quired  by  The  Koppers  Company  of  Delaware  at  a  cost 
of  $1,000  and  they  were  taken  on  the  books  of  Applicant 
at  that  figure.  Gregory  Company  still  owned  at  that  time 
50,000  shares  of  said  common  stock  of  The  Brooklyn  Union 
Gas  Company  which  had  been  acquired  by  it  in  July,  1928, 
but  it  still  had  outstanding  the  $6,750,000  aggregate  prin¬ 
cipal  amount  of  514%  twenty  year  bonds  which  it  had 
issued  to  pay  for  such  shares.  Some  of  these  bonds 
had  theretofore  been  acquired  by  Applicant  and  the  re¬ 
mainder  thereof  were  acquired  at  that  time  or  shortly  there¬ 
after  and  were  contributed  by  Applicant  partly  to  Gregory 
Company  and  partly  to  another  wholly-owned  subsidiary 
of  Applicant  which  was  later  merged  into  Gregory  Com¬ 
pany.  Upon  the  surrender  of  said  bonds,  the  figure  at 
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which  Gregory  Company  was  carried  on  the  books  of  the 
Applicant  was  increased  by  the  amount  Applicant  had  paid 
for  said  bonds,  which  was  substantially  less  than  the  aggre¬ 
gate  principal  amount  thereof.  The  50,000  shares  of  said 
common  stock  of  The  Brooklyn  Union  Gas  Company  origin¬ 
ally  acquired  by  Gregory  Company  in  1928  are  now  owned 
by  Falmouth  Company  and  are  carried  on  the  books 
thereof  at  $93.64  per  share,  which  was  the  real  cost  thereof 
to  Applicant,  such  cost  being  based  upon  the  amount  which 
Applicant  paid  for  the  above-mentioned  bonds  of  Gregory 
Company,  plus  the  $1,000  at  which  the  stock  of  Gregory 
Company  was  taken  on  the  books  of  Applicant  when  it  was 
contributed  to  Applicant  by  Applicant’s  sole  stockholder. 

(2).  Applicant  is  informed  and  believes  that  The  United 
Light  and  Power  Company  has  outstanding  a  total  of 
2,421,192  shares  of  Class  A  common  stock  and  1,055,576 
shares  of  Class  B  common  stock,  that  both  of  said  classes 
of  shares  are  without  par  value,  but  that  the  Class 
247  A  common  stock  has  an  aggregate  stated  value  on  the 
books  of  The  United  Light  and  Power  Company  of 
$9,684,768,  and  the  Class  B  common  stock  an  aggregate 
stated  value  of  $4,222,304,  or  $4  per  share  in  each  case. 

In  1926,  The  Koppers  Company,  a  Delaware  corporation, 
later  named  The  Koppers  Company  of  Delaware,  and  still 
later,  Koppers  Associates,  Incorporated,  entered,  in  con¬ 
junction  with  Middlewest  Utilities  Company,  a  syndicate 
for  the  purpose  of  purchasing  stock  of  The  United  Light 
and  Power  Company.  While  said  syndicate  was  still  in 
operation,  The  United  Light  and  Power  Company  issued 
certain  shares  of  its  Class  A  common  stock  as  a  dividend 
upon  shares  of  its  Class  B  common  stock.  At  the  termina¬ 
tion  of  said  syndicate,  Koppers  Associates,  Incorporated, 
became  the  owner  of  113,350  shares  of  said  Class  B  common 
stock  and  946*4  shares  of  said  Class  A  common  stock.  The 
cost  to  Koppers  Associates,  Incorporated,  of  said  shares 
was  $1,662,493.34,  and  in  taking  said  shares  on  its  books, 
Koppers  Associates,  Incorporated,  valued  said  Class  A 
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common  stock  at  $13,766.84,  thus  leaving  the  value  of  said 
Class  B  shares  on  its  books  at  $1,648,726.50.  All  of  the 
foregoing  shares  were  transferred  to  Applicant  in  1927, 
partly  in  exchange  for  common  stock  of  Applicant,  and  j 
partly  in  cancellation  of  indebtedness  due  Applicant  from 
Koppers  Associates,  Incorporated.  Said  shares  were  taken 
on  Applicant’s  books  at  the  same  figure  at  which  they  stood 
on  the  books  of  Koppers  Associates,  Incorporated,  namely 
$1,648,726.50  in  the  case  of  the  Class  B  common  stock,  and 
$13,766.84  in  the  case  of  the  Class  A  common  stock. 

In  1927,  Applicant  acquired  for  $1,692,625.92  in  cash, 
84,627  shares  of  said  Class  B  common  stock,  and  these 
shares  were  taken  on  Applicant ’s  books  at  said  $1,692,625.92. 
Middle  west  Utilities  Company  acquired  at  the  same  time 
from  the  same  sellers  42,313  such  shares  at  the  same  price 
per  share. 

In  1928,  Koppers  Associates,  Incorporated,  purchased 
on  the  open  market  for  $92,680  in  cash,  3,200  shares  of  said 
Class  B  common  stock,  and  in  the  same  year  purchased 
from  Middlewest  Utilities  Company  for  $2,969,640  in  cash 
98,988  such  shares,  both  blocks  being  taken  on  the  books 
of  Koppers  Associates,  Incorporated,  at  cost.  In  1930, 
Koppers  Associates,  Incorporated,  sold  to  Applicant  for 
$2,835,000  in  cash,  31,500  of  these  shares,  which  stood  on  I 
the  books  of  Koppers  Associates,  Incorporated,  at  | 
248  $945,000.  Applicant  took  the  same  shares  on  its  | 

books  at  their  cost  to  it,  namely,  $2,835,000.  Later  in 
the  same  year,  Koppers  Associates,  Incorporated,  re-pur¬ 
chased  from  Applicant  for  $897,000  in  cash,  13,000  shares 
of  said  Class  B  common  stock,  which  stood  on  Applicant’s  | 
books  at  $189,091.50.  Koppers  Associates,  Incorporated, 
took  the  same  shares  on  its  books  at  their  cost  to  it,  namely, 
$897,000. 

Thus,  after  giving  effect  to  the  foregoing  transactions, 
Koppers  Associates,  Incorporated,  was  the  owner  of  83,688 
shares  of  said  Class  B  common  stock,  which  stood  on  its 
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books  at  $3,014,320,  and  which  had  been  acquired  by  it  as 


follows : 

Source  Year  No.  of  Shares  Book  Value 

Open  Market  - - 1928  3,200  $  92,680 


Middlewest  Utilities  Company _ 1928  98,988  2,969,640 

Koppers  Company _ 1930  13,000  897,000 

115,188  3,959,320 

Less  those  sold  to  Koppers  Company  1930  31,500  945,000 

Total  owned  _ 1938  83,688  $  3,014,320 

All  of  these  shares  were  transferred  in  1934  by  Koppers 
Associates,  Incorporated,  to  The  Koppers  Construction 
Company  in  exchange  for  shares  of  common  stock  of  the 
latter,  and  were  taken  on  the  books  of  The  Koppers  Con¬ 
struction  Company  at  the  figure  at  which  they  stood  on  the 
books  of  Koppers  Associates,  Incorporated,  namely, 
$3,014,320.  In  1936,  The  Koppers  Construction  Company 
was  completely  liquidated  and  all  of  its  assets,  including  the 
83,688  shares  of  said  Class  B  common  stock,  were  trans¬ 
ferred  to  Applicant,  then  its  sole  stockholder,  and  Appli¬ 
cant  took  said  shares  on  its  books  at  said  $3,014,320. 

Thus,  Applicant  is  now  the  owner  of  300,165  shares  of 
said  Class  B  common  stock,  which  stand  on  its  books  at 
$9,001,580.92,  or  at  an  average  of  approximately  $29.99  per 
share,  and  which  were  acquired  by  it  as  follows : 

Source  Year  No.  of  Shares  Book  Value 

Koppers  Associates,  Incorporated - 1927  113,350  $1,648,726.50 

Syndicate  operations  _ 1927  84,627  1,692,625.92 

Koppers  Associates,  Incorporated . -1930  31,500  2,835,000.00 

The  Koppers  Construction  Company — 1936  83,688  3,014,320.00 


Less  duplications  in  above,  being  those 
shares  originally  acquired  on  the 
open  market,  sold  to  Koppers  Asso¬ 
ciates,  Incorporated,  and  reacquired 
from  The  Koppers  Construction 
Company _ 1930 


313,165  $9,190,672.42 


13,000  189,091.50 


Total  owned 


_ 1938  300,165  $9,001,580.92 
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249  As  above  stated,  Applicant  acquired  in  1927  946^2 
shares  of  said  Class  A  common  stock  and  took  the 
same  on  its  books  at  $13,766.84.  In  1936,  the  fractional, 
share  was  sold  at  its  book  value  of  $7.27. 

In  1928,  Applicant  acquired  150,000  shares  of  said  Class 
A  common  stock,  together  with  certain  other  securities, 
from  The  United  Light  and  Power  Company  in  exchange 
for  stock  of  American  Light  and  Traction  Company,  a  New 
Jersey  corporation,  theretofore  owned  by  Applicant.  The 
securities  acquired  were  taken  on  the  books  of  Applicant  at 
a  total  figure  equal  to  that  at  which  said  stock  of  American 
Light  and  Traction  Company  and  theretofore  stood,  which 
was  the  cost  of  said  stock  of  American  Light  and  Traction 
Company  to  Applicant.  Said  total  figure  was  prorated 
among  the  securities  so  acquired  in  the  same  proportion  as 
the  value  of  each  kind  of  securities  so  acquired  bore  to  the 
aggregate  value  of  the  same.  This  resulted  in  said  150,000 
shares  of  said  Class  A  common  stock  being  taken  on  Ap¬ 
plicant’s  books  at  $2,736,037.75. 

In  1930,  Applicant  transferred  70,000  shares  of  said  Class 
A  common  stock,  the  book  value  of  which  was  $1,276,817.60, 
to  Koppers  United  Company,  a  Delaware  corporation,  in 
exchange  for  common  stock  of  said  Koppers  United  Com¬ 
pany,  and  the  latter  disposed  of  said  shares  to  outside 
parties. 

In  1930,  by  exercise  of  an  option  obtained  in  1928  as 
part  of  the  transaction  by  which  securities  were  exchanged 
with  The  United  Light  and  Power  Company,  Applicant 
purchased  for  $3,415,111.11  in  cash  from  The  United  Light 
and  Power  Company  170,000  shares  of  said  Class  A  com¬ 
mon  stock.  Later  in  the  same  year,  pursuant  to  the  same 
option,  as  extended,  Applicant  purchased  10,000  additional 
shares  of  said  Class  A  common  stock,  and  after  giving 
effect  to  the  cost  of  the  extension  of  said  option  of  $1, 
these  10,000  shares  stood  on  the  books  of  Applicant  at 
$200,001. 
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Thus,  Applicant  is  now  the  owner  of  260,946  shares  of 
said  Class  A  common  stock,  which  stand  on  its  books  at 
$5,088,091.83,  or  at  an  average  of  approximately  $19.50  per 
share,  and  which  were  acquired  by  it  as  follows : 

Source  Year  No.  of  Shares  Book  Value 

Koppers  Associates,  Incorporated. . 1926  946%  $  13,766.84 

The  United  Light  and  Power  Company  1928  160,000  2,736,037.76 

The  United  Light  and  Power  Company  1930  170,000  3,416,111.11 

The  United  Light  and  Power  Company  1930  10,000  200,001.00 


330,946%  $6,364,916.70 

250  Source  Year  No.  of  Shares  Book  Value 

Less  those  disposed  of- . . 1930  70,000%  $1,276,824.87 

Total  owned . . . 1938  260,946  $5,088,091.83 


Dated:  May  7,  1940. 

Respectfully  submitted, 
KOPPERS  COMPANY 


Attest : 
(Seal) 


By  X  P.  WILLIAMS,  Jr., 

President. 


E.  S.  RUFFIN,  Jr., 

Secretary. 


251  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss: 

The  undersigned,  being  duly  sworn,  deposes  and  says  that 
he  has  duly  executed  the  attached  application  dated  May 
7,  1940,  for  and  on  behalf  of  Koppers  Company;  that  he  is 
the  President  of  said  company ;  and  that  all  action  by  stock¬ 
holders,  directors,  and  other  bodies  necessary  to  authorize 
deponent  to  execute  and  file  such  instrument  has  been  taken. 
Deponent  further  says  that  he  is  familiar  with  such  in¬ 
strument,  and  the  contents  thereof,  and  that  the  facts  set 
forth  therein  are  true  to  the  best  of  his  knowledge,  informa¬ 
tion  and  belief. 


J.  P.  WILLIAMS,  Jr. 
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Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this  7th 
day  of  May,  1940. 

HELEN  S.  GRANT, 

(Seal)  Notary  Public. 

My  Commission  expires  February  28,  1943. 

252  Exhibit  “A” 

Certificate 

I,  E.  S.  Ruffin,  Jr.,  do  hereby  certify  that  I  am  Secretary 
of  Koppers  Company,  a  Delaware  corporation,  and  that 
as  such  I  have  custody  of  the  records  and  minute  books  of 
said  Company. 

And  I  do  hereby  further  certify  that  at  a  meeting  of  the 
Board  of  Directors  of  said  Koppers  Company  duly  and 
legally  held  in  accordance  with  the  By-Laws  on  May  6, 1940, 
a  quorum  being  present  and  voting  throughout,  the  follow¬ 
ing  resolution  was  unanimously  adopted : 

“Resolved,  That  the  President  or  any  Vice  President 
of  this  Company  be  authorized  and  empowered  to  have 
prepared  and  to  sign  and  file  such  applications,  state¬ 
ments,  forms  or  other  papers  as  may  be  requisite  or 
advisable  in  their  judgment  to  have  this  Company  de¬ 
clared  not  to  be  a  holding  company  as  the  term  is  de¬ 
fined  in  the  Public  Utility  Holding  Company  Act  of 
1935,  or  to  have  any  company  in  which  this  Company 
owns  10  per  cent  or  more  of  the  voting  securities  de¬ 
clared  not  to  be  a  subsidiary  company  of  this  Com¬ 
pany,  or  to  obtain  for  this  Company  exemption  under 
Section  3  of  said  Act  or  for  such  other  orders  or  other 
appropriate  relief  in  connection  with  said  Act  as  to 
such  officer  may  seem  advisable,  and  from  time  to  time 
to  amend,  alter,  withdraw  or  refile  such  application  or 
applications. 7 1 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  the 
same  is  now  in  full  force  and  effect. 
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And  I  do  hereby  further  certify  that  under  and  pursuant 
to  the  Certificate  of  Incorporation  of  said  Company,  the 
Board  of  Directors  of  said  Koppers  Company  had  full 
power  and  authority  to  authorize  the  execution  of  the 
instruments  mentioned  in  the  resolution  above  set  forth. 

1  And  I  do  hereby  further  certify  that  J.  P.  Williams,  Jr., 
who  signed  the  foregoing  application,  is  and  was  at  the 
execution  thereof  the  President  of  said  Koppers  Company, 
i  In  -witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  Koppers  Company  this 
7th  day  of  May,  1940. 

i  E.  S.  RUFFIN,  Jr., 

(Seal)  Secretary  of  Koppers  Company. 


261  United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 

Amendment  to  Amended  Application. 

In  the  Matter  of  Koppers  Company,  File  No.  31-165,  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935 — Section 
2(a)(7). 


L 

1  On  May  8,  1940,  Koppers  Company  (hereinafter  called 
“Applicant”),  filed  with  the  Commission  its  Amended  Ap¬ 
plication  under  Section  2(a)(7)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  for  an  order  declaring  that  it  is 
not  a  holding  company  under  Section  2(a)(7)(A)  of  said 
Act.  Hearings  were  held  on  said  amended  Application  and 
an  Examiner’s  Report  was  requested  but  has  not  yet  been 
filed  with  the  Commission. 
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In  filing  this  further  Amendment  to  its  Application  and 
in  all  matters  connected  with  any  regulation  or  attempted 
regulation  of  its  affairs  under  said  Act  and  especially  in 
any  matters  arising  in  or  connected  with  the  above  entitled 
proceeding,  Applicant  expressly  reserves  on  behalf  of  it¬ 
self  and  all  persons  and  companies  affected  thereby  all 
constitutional  and  legal  rights  of  Applicant  and  of  all 
such  persons  and  companies,  and  particularly,  all  rights 
which  Applicant  and  such  persons  and  companies  would 
have  had  if  this  Amendment  had  not  been  made,  and  Appli¬ 
cant  also  on  behalf  of  itself  and  all  such  persons  and  com¬ 
panies  refuses  to  waive  any  such  rights. 

Applicant  reserves  the  right  to  further  amend  its  Ap¬ 
plication. 

Applicant  offers  this  Amendment  in  evidence  in  this  pro¬ 
ceeding. 

262  This  Amendment  is  executed  in  behalf  of  Appli¬ 
cant  by  J.  P.  Williams,  Jr.,  its  President,  who  is  fully 
authorized  to  do  so  by  resolution  adopted  by  its  Board  of 
Directors  as  set  forth  in  the  certificate  of  its  Secretary 
hereunto  attached,  marked  Exhibit  A  and  hereby  made  a 
part  hereof. 

n. 

Since  the  filing  of  its  said  Amended  Application  and 
subsequent  to  the  hearing  thereon,  to-wit,  on  December  17, 
1940,  Applicant  sold  175,000  shares  of  the  Class  B  common 
stock  of  The  United  Light  and  Power  Company.  Said 
shares  were  sold  to  three  purchasers  represented  by  Baker, 
Weeks  &  Harden,  whom,  Applicant  is  informed  and  believes 
are  stock  brokers  doing  business  in  the  City  of  New  York. 
Applicant  did  not  know  the  names  of  the  purchasers  of 
said  shares  until  the  date  of  the  closing  of  the  sale,  at 
which  time  there  were  delivered  to  Applicant  by  Baker, 
Weeks  &  Harden  letters  from  the  three  purchasers  stating 
that  they  were  buying  the  shares  for  investment  and  with 
no  intention  of  reselling  the  same.  Said  letters  stated  that 
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the  names  of  the  purchasers  and  the  number  of  shares 
purchased  by  each  of  them,  respectively,  were  as  follows : 

Wendell  W.  Anderson,  Detroit,  Michigan  36,000  shares 

George  K.  Weeks,  52  Wall  Street,  New 

York  City  44,000  shares 

J.  F.  Feder,  29  Broadway,  New  York  City  95,000  shares 
1  Applicant  has  no  knowledge  with  respect  to  whether  said 
purchasers  are  partners  in  the  firm  of  Baker,  Weeks  & 
Harden. 

Said  purchasers  have  no  connection  whatsoever  either 
by  way  of  business  relations,  family  connections  or  other¬ 
wise  with  Applicant  or  with  any  of  its  subsidiary,  affiliated 
or  associate  companies  or  with  any  officer,  director  or  trus¬ 
tee  of  Applicant  or  any  such  companies,  although  said 
firm  of  Baker,  Weeks  &  Harden  are  the  holders  of  record 
of  20  shares  of  the  common  stock  and  325  shares  of  the 
A1/ 2%  prior  preference  stock  of  Eastern  Gas  and  Fuel 
Associates,  a  statutory  subsidiary  company  of  Applicant. 

Applicant  has  no  knowledge  with  respect  to  whether  said 
purchasers  were  acting  in  their  own  behalf. 

263  The  only  agreement  made  by  Applicant  with  said 
purchasers  (in  addition  to  provision  for  the  price 
and  number  of  shares)  was  that  the  aforesaid  letters  from 
said  purchasers  to  Applicant  should  be  delivered  to  Appli¬ 
cant  at  the  time  of  the  delivery  of  said  shares;  that  such 
delivery  should  be  made  in  Jersey  City,  New  Jersey,  and 
that  said  purchasers  would  send  the  shares  to  the  Chicago 
office  of  The  United  Light  and  Power  Company  for  trans¬ 
fer  on  its  books. 

The  price  at  which  said  shares  were  so  sold  was  17%^ 
per  share,  out  of  which  Applicant  paid  Mellon  Securities 
Corporation  a  commission  of  1^  per  share  and  paid  also 
a  Federal  Stock  Transfer  Tax  of  5^  per  share.  The 
net  realization  to  Applicant  out  of  the  sale  of  said  shares 
was  thus  11%1  per  share. 
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m. 

Also,  since  the  filing  of  its  said  Amended  Application  and 
subsequent  to  the  hearing  thereon,  to-wit,  on  January  20, 
1941,  Applicant  sold  20,000  shares  of  the  Class  B  common 
stock  of  The  United  Light  and  Power  Company  to  one  Wil¬ 
liam  L.  Collins.  Applicant  has  no  knowledge  with  respect 
to  the  residence  or  business  of  said  purchaser. 

Said  purchaser  has  no  connection  whatsoever  either  by 
way  of  business  relations,  family  connections  or  otherwise 
with  Applicant  or  with  any  of  its  subsidiary,  affiliated  or 
associate  companies  or  with  any  officer,  director  or  trustee 
of  Applicant  or  any  such  companies. 

The  only  agreement  made  by  Applicant  with  said  pur¬ 
chaser  (in  addition  to  provision  for  the  price  and  number 
of  shares)  was  that  a  letter  should  be  delivered  by  pur¬ 
chaser  to  Applicant  at  the  time  of  the  delivery  of  the  shares 
stating  that  said  shares  were  being  purchased  for  invest¬ 
ment  and  with  no  intention  of  reselling  the  same;  that  de¬ 
livery  of  the  shares  should  be  made  in  Jersey  City,  New 
Jersey,  and  that  said  purchaser  would  send  the  shares  to 
the  Chicago  office  of  The  United  Light  and  Power  Company 
for  transfer  on  its  books. 

264  The  purchase  price  at  which  said  shares  were  so 
sold  was  20^  per  share,  out  of  which  Applicant 
paid  Mellon  Securities  Corporation  a  commission  of  Iff 
per  share  and  paid  also  a  Federal  Stock  Transfer  Tax  of 
5f*  per  share.  The  net  realization  to  Applicant  out  of 
the  sale  of  said  shares  was  thus  14«f  per  share. 

IV . 

Applicant  has  made  no  other  sales  or  transfers  of  se¬ 
curities  of  The  United  Light  and  Power  Company  nor  any 
purchases  thereof  since  hearings  were  held  on  its  said 
Amended  Application,  and  Applicant  is  informed  and  be¬ 
lieves  that  there  has,  since  said  hearings,  been  no  change 
in  the  number  of  shares  of  the  Class  B  common  stock  of 
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The  United  Light  and  Power  Company  issued  and  out¬ 
standing,  to-wit,  1,055,576  shares.  Consequently,  Applicant 
is  now  the  owner  of  105,165  shares  of  the  Class  B  common 
stock  of  The  United  Light  and  Power  Company,  being 
9.9628%  of  the  number  thereof  presently  issued  and  out¬ 
standing. 

Dated:  July  21,  1941. 

Respectfully  submitted, 

KOPPERS  COMPANY 

By  J.  P.  WILLIAMS,  Jr., 

President 

E.  S.  RUFFIN,  Jr., 

Secretary. 

265  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss: 

The  undersigned,  being  duly  sworn  deposes  and  says  that 
he  has  duly  executed  the  attached  amendment  dated  July 
21,  1941,  to  the  Application  of  Koppers  Company,  for  and 
on  behalf  of  said  Koppers  Company;  that  he  is  the  Presi¬ 
dent  of  said  Company;  and  that  all  action  of  stockholders, 
directors  and  other  bodies  necessary  to  authorize  deponent 
to  execute  and  file  such  instrument  has  been  taken.  De¬ 
ponent  further  says  that  he  is  familiar  with  such  instru¬ 
ment  and  the  contents  thereof  and  that  the  facts  set  forth 
therein  are  true  to  the  best  of  his  knowledge,  information 
and  belief. 

J.  P.  WILLIAMS,  Jr. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this  21st 
day  of  July,  1941. 

WINIFRED  V.  CASKEY, 

Notary  Public. 

My  commission  expires  May  6, 1944. 


(Seal) 
Attest : 
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Certificate 

I,  E.  S.  Ruffin,  Jr.,  do  hereby  certify  that  I  am  Secretary 
of  Koppers  Company,  a  Delaware  corporation,  and  that  as 
such  I  have  custody  of  the  records  and  minute  books  of 
said  company. 

And  I  do  hereby  further  certify  that  at  a  meeting  of  the 
Board  of  Directors  of  said  Koppers  Company  duly  and 
legally  held  in  accordance  with  the  By-Laws  on  May  6, 
1940,  a  quorum  being  present  and  voting  throughout,  the 
following  resolution  was  unanimously  adopted: 

“Resolved,  That  the  President  or  any  Vice  President 
of  this  Company  be  authorized  and  empowered  to  have 
prepared  and  to  sign  and  file  such  applications,  state¬ 
ments,  forms  or  other  papers  as  may  be  requisite  or 
advisable  in  their  judgment  to  have  this  Company  de¬ 
clared  not  to  be  a  holding  company  as  the  term  is 
defined  in  the  Public  Utility  Holding  Company  Act  of 
1935,  or  to  have  any  company  in  which  this  Company 
owns  10  per  cent  or  more  of  the  voting  securities  de¬ 
clared  not  to  be  a  subsidiary  company  of  this  Com¬ 
pany,  or  to  obtain  for  this  Company  exemption  under 
Section  3  of  said  Act  or  for  such  other  orders  or  other 
appropriate  relief  in  connection  with  said  Act  as  to 
such  officer  may  seem  advisable,  and  from  time  to  time 
to  amend,  alter,  withdraw  or  refile  such  application  or 
applications.” 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  the 
same  is  now  in  full  force  and  effect. 

And  I  do  hereby  further  certify  that  under  and  pursuant 
to  the  Certificate  of  Incorporation  of  said  Company,  the 
Board  of  Directors  of  said  Koppers  Company  had  full 
power  and  authority  to  authorize  the  execution  of  the  in¬ 
struments  mentioned  in  the  resolution  above  set  forth. 

And  I  do  hereby  further  certify  that  J.  P.  Williams,  Jr., 
who  signed  the  foregoing  application,  is  and  was  at  the 
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execution  thereof  the  President  of  said  Koppers  Company. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  Koppers  Company  this 
21st  day  of  July,  1941. 

E.  S.  RUFFIN,  Jr., 

(Seal)  Secretary  of  Koppers  Compmy. 

#*####**#• 

268  United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 
Second  Amendment  to  Amended  Application 

In  the  Matter  of  Koppers  Company,  File  No.  31-165,  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935 — Section  2(a)  (7) 

1 

On  May  8,  1940,  Koppers  Company  (hereinafter  called 
“Applicant”),  filed  with  the  Commission  its  Amended  Ap¬ 
plication  under  Section  2(a)(7)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  for  an  order  declaring  that  it  is 
not  a  holding  company  under  Section  2(a)(7)(A)  of  said 
Act.  Hearings  were  held  on  said  Amended  Application  and 
an  Examiner’s  Report  was  requested  but  has  not  yet  been 
filed  with  the  Commission. 

On  July  22, 1941,  Applicant  filed  with  the  Commission  an 
Amendment  to  its  said  Amended  Application,  together  with 
an  Affidavit  of  J.  P.  Williams,  Jr.,  its  President,  and  to¬ 
gether  with  an  Amendment  to  its  Requests  for  Findings  of 
Fact  and  a  Memorandum  in  Support  of  its  said  Amendment 
to  its  Requests  for  Findings  of  Fact. 

In  filing  this  Second  Amendment  to  its  Amended  Applica¬ 
tion  and  in  all  matters  connected  with  any  regulation  or 
attempted  regulation  of  its  affairs  under  said  Act  and 
especially  in  any  matters  arising  in  or  connected  with  the 
above  entitled  proceeding,  Applicant  expressly  reserves 
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on  behalf  of  itself  and  all  persons  and  companies  affected 
thereby  all  constitutional  and  legal  rights  of  Applicant  and 
of  all  such  persons  and  companies,  and  particularly,  all 
rights  which  Applicant  and  such  persons  and  corn- 
269  panies  would  have  had  if  this  Amendment  had  not 
been  made,  and  Applicant  also  on  behalf  of  itself  and 
all  such  persons  and  companies  refuses  to  waive  any  such 
rights. 

Applicant  reserves  the  right  to  further  amend  its  Ap¬ 
plication. 

Applicant  offers  this  Amendment  in  evidence  in  this 
proceeding. 

This  Amendment  is  executed  in  behalf  of  Applicant  by 
J.  P.  Williams,  Jr.,  its  President,  who  is  fully  authorized 
to  do  so  by  resolution  adopted  by  its  Board  of  Directors 
as  set  forth  in  the  certificate  of  its  Assistant  Secretary  here¬ 
unto  attached,  marked  Exhibit  A  and  hereby  made  a  part 
hereof. 

n. 

Since  the  filing  of  its  said  Amendment  to  its  Amended 
Application,  to-wit,  on  August  7, 1941,  Applicant  sold  55,000 
shares  of  the  Class  B  common  stock  of  The  United  Light 
and  Power  Company  to  one  Gladys  Witham  Baker.  Ap¬ 
plicant  is  informed  that  said  purchaser  is  the  wife  of  Frank 
E.  Baker,  a  partner  in  the  firm  of  Baker,  Weeks  &  Harden. 

Said  purchaser  has  no  connection  whatsoever  either  by 
way  of  business  relations,  family  connections  or  otherwise 
with  Applicant  or  with  any  of  its  subsidiary,  affiliated  or 
associate  companies  or  with  any  officer  , director  or  trustee 
of  Applicant  or  any  such  companies,  although  said  firm  of 
Baker,  Weeks  &  Harden  are  the  holders  of  record  of  20 
shares  of  the  common  stock  and  325  shares  of  the  4V>% 
prior  preference  stock  of  Eastern  Gas  and  Fuel  Associates, 
a  statutory  subsidiary  company  of  Applicant. 

The  only  agreement  made  by  Applicant  with  said  pur¬ 
chaser  (in  addition  to  provision  for  the  price  and  number 
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of  shares)  was  that  a  letter  should  be  delivered  by  pur¬ 
chaser  to  Applicant  stating  that  said  shares  were  being 
purchased  for  investment  and  with  no  intention  of  reselling 
the  same;  that  delivery  of  the  shares  should  be  made  in 
Kearny,  New  Jersey,  and  that  said  purchaser  would  send 
the  shares  to  the  Chicago  office  of  The  United  Light  and 
Power  Company  for  transfer  on  its  books. 

1  The  purchase  price  at  which  said  shares  were  so  sold 
was  8^  per  share,  and  Applicant  did  not  pay  any 
1 270  commission  to  any  person  with  respect  to  said  sale, 
although  it  did  pay  a  Federal  Stock  Transfer  Tax 
of  5^  per  share.  The  net  realization  to  Applicant  out  of 
the  sale  of  said  shares  was  thus  3 <k  per  share. 

m. 

Applicant  has  made  no  other  sales  or  transfers  of  se¬ 
curities  of  The  United  Light  and  Power  Company  nor 
'  any  purchases  thereof  since  the  date  of  filing  of  its  said 
Amendment  to  its  Amended  Application,  and  Applicant  is 
informed  and  believes  that  there  has,  since  said  date,  been 
no  change  in  the  number  of  shares  of  the  Class  B  common 
stock  of  The  United  Light  and  Power  Company  issued  and 
outstanding,  to-wit,  1,055,576  shares.  Consequently,  Ap¬ 
plicant  is  now  the  owner  of  50,165  shares  of  the  Class  B 
common  stock  of  The  United  Light  and  Power  Company, 
being  4.75%  of  the  number  thereof  presently  issued  and 
outstanding. 

Dated:  August  8,  1941. 

Respectfully  submitted, 

KOPPERS  COMPANY 

By  J.  P.  WILLIAMS,  Jr., 

President. 

E.  A.  BERRY, 

Assistant  Secretary. 


Attest : 
(Seal) 
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271  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss : 

The  undersigned,  being  duly  sworn  deposes  and  says 
that  he  has  duly  executed  the  attached  amendment  dated 
August  8,  1941,  to  the  Application  of  Koppers  Company, 
for  and  on  behalf  of  said  Koppers  Company;  that  he  is 
the  President  of  said  Company;  and  that  all  action  of  stock¬ 
holders,  directors  and  other  bodies  necessary  to  authorize 
deponent  to  execute  and  file  such  instrument  has  beer 
taken.  Deponent  further  says  that  he  is  familiar  with  such 
instrument  and  the  contents  thereof  and  that  the  facts 
set  forth  therein  are  true  to  the  best  of  his  knowledge,  in¬ 
formation  and  belief. 

J.  P.  WILLIAMS,  Jr., 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this 
8th  day  of  August,  1941. 

W.  V.  BLACKSTONE, 

(Seal)  Notary  Public. 

My  commission  expires  April  1,  1943. 

272  Exhibit  “A” 

Certificate 

I,  E.  A.  Berry,  do  hereby  certify  that  I  am  an  Assistant 
Secretary  of  Koppers  Company,  a  Delaware  corporation, 
and  that  as  such  I  have  custody  of  the  records  and  minute 
books  of  said  Company. 

And  I  do  hereby  further  certify  that  at  a  meeting  of  the 
Board  of  Directors  of  said  Koppers  Company  duly  and 
legally  held  in  accordance  with  the  By-Laws  on  May  6, 1940, 
a  quorum  being  present  and  voting  throughout,  the  follow¬ 
ing  resolution  was  unanimously  adopted: 

“Resolved,  That  the  President  or  any  Vice  President 
of  this  Company  be  authorized  and  empowered  to  have 
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prepared  and  to  sign  and  file  such  applications,  state¬ 
ments,  forms  or  other  papers  as  may  be  requisite  or 
advisable  in  their  judgment  to  have  this  Company  de¬ 
clared  not  to  be  a  holding  company  as  the  term  is  de¬ 
fined  in  the  Public  Utility  Holding  Company  Act  of 
1935,  or  to  have  any  company  in  which  this  Company 
owns  10  per  cent  or  more  of  the  voting  securities  de¬ 
clared  not  to  be  a  subsidiary  company  of  this  Com¬ 
pany,  or  to  obtain  for  this  Company  exemption  under 
Section  3  of  said  Act  or  for  such  other  orders  or  other 
appropriate  relief  in  connection  with  said  Act  as  to  such 
officer  may  seem  advisable,  and  from  time  to  time  to 
amend,  alter,  withdraw  or  refile  such  application  or 
applications/  9 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  the 
same  is  now  in  full  force  and  effect. 

And  I  do  hereby  further  certify  that  under  and  pur¬ 
suant  to  the  Certificate  of  Incorporation  of  said  Company, 
the  Board  of  Directors  of  said  Koppers  Company  had 
full  power  and  authority  to  authorize  the  execution  of  the 
instruments  mentioned  in  the  resolution  above  set  forth. 

And  I  do  hereby  further  certify  that  J.  P.  Williams,  Jr., 
who  signed  the  foregoing  application,  is  and  was  at  the 
execution  thereof  the  President  of  said  Koppers  Company. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  Koppers  Company  this 
8th  day  of  August,  1941. 

E.  A.  BERRY, 

(Seal)  Assistant  Secretary  of  Koppers  Company 
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274  United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 

Third  Amendment  to  Amended  Application 

In  the  Matter  of  Koppers  Company,  File  No.  31-165,  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935 — Sec.  2(a)(7). 

L 

On  May  8,  1940,  Koppers  Company  (hereinafter  called 
“Applicant”),  filed  with  the  Commission  its  Amended  Ap¬ 
plication  under  Section  2(a)(7)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  for  an  order  declaring  that  it  is 
not  a  holding  company  under  Section  2(a)(7)(A)  of  said 
Act.  Hearings  were  held  on  said  Amended  Application 
and  an  Examiner’s  Report  was  requested  but  has  not 
yet  been  filed  with  the  Commission. 

On  July  22,  1941,  Applicant  filed  with  the  Commission 
an  Amendment  to  its  said  Amended  Application,  together 
with  an  Affidavit  of  J.  P.  Williams,  Jr.,  its  President,  and 
together  with  an  Amendment  to  its  Requests  for  Findings 
of  Fact  and  a  Memorandum  in  Support  of  its  said  Amend¬ 
ment  to  its  Requests  for  Findings  of  Fact. 

On  August  9,  1941,  Applicant  filed  with  the  Commission 
a  Second  Amendment  to  its  said  Amended  Application,  to¬ 
gether  with  an  Affidavit  of  J.  P.  Williams,  Jr. 

In  filing  this  Third  Amendment  to  its  Amended  Applica¬ 
tion  and  in  all  matters  connected  with  any  regulation  or 
attempted  regulation  of  its  affairs  under  said  Act  and 
especially  in  any  matters  arising  in  or  connected  with  the 
above  entitled  proceeding,  Applicant  expressly  re- 

275  serves  on  behalf  of  itself  and  all  persons  and  com¬ 
panies  affected  thereby  all  constitutional  and  legal 

rights  of  Applicant  and  of  all  such  persons  and  companies, 
and  particularly,  all  rights  which  Applicant  and  such  per¬ 
sons  and  companies  would  have  had  if  this  Amendment 
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had  not  been  made,  and  Applicant  also  on  behalf  of  itself 
and  all  such  persons  and  companies  refuses  to  waive  any 
such  rights. 

Applicant  reserves  the  right  to  further  amend  its  Ap¬ 
plication. 

Applicant  offers  this  Amendment  in  evidence  in  this 
proceeding. 

This  Amendment  is  executed  in  behalf  of  Applicant  by 
J.  P.  Williams,  Jr.,  its  President,  who  is  fully  authorized 
to  do  so  by  resolution  adopted  by  its  Board  of  Directors 
as  set  forth  in  the  certificate  of  its  Secretary  heretunto  at¬ 
tached,  marked  Exhibit  “A”  and  hereby  made  a  part 
hereof. 

IL 

Since  the  filing  of  its  said  Second  Amendment  to  its 
Amended  Application,  to-wit,  on  September  26,  1941,  Ap¬ 
plicant  sold  50,000  shares  of  the  Class  A  common  stock  of 
The  United  Light  and  Power  Company  to  Carl  M.  Loeb, 
Rhoades  &  Company,  which,  Applicant  is  informed,  is  a 
firm  of  stockbrokers  doing  business  in  the  City  of  New 
York.  Applicant  has  no  knowledge  as  to  whether  said  firm 
was  acting  in  its  own  behalf  with  respect  to  the  purchase 
of  said  stock. 

Said  purchaser  has  no  connection  whatsoever  either  by 
way  of  business  relations,  family  connections  or  otherwise 
with  Applicant  or  with  any  of  its  subsidiary,  affiliated  or 
associate  companies  or  with  any  officer,  director  or  trustee 
of  Applicant  or  any  such  companies,  although  said  firm  of 
Carl  M.  Loeb,  Rhoades  &  Company  are  the  holders  of 
record  of  30  shares  of  the  6%  cumulative  preferred 
stock  of  Applicant,  and  375  shares  of  the  common  stock  and 
960  shares  of  the  6%  cumulative  preferred  stock  of 
Eastern  Gas  and  Fuel  Associates,  a  statutory  subsidiary 
company  of  Applicant.  Also,  500  shares  of  the  common 
stock  of  said  Eastern  Gas  and  Fuel  Associates  stand  of 
record  in  the  name  of  Carl  M.  Loeb  Company,  while  150 
shares  of  the  6%  cumulative  preferred  stock  and  730  shares 
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276  of  the  common  stock  of  said  Eastern  Gas  and  Fuel 
Associates  stand  in  the  name  of  Rhoades  and  Com¬ 
pany. 

The  only  agreement  made  by  Applicant  with  said  pur¬ 
chaser  (in  addition  to  provision  for  the  price  and  number 
of  shares)  was  that  delivery  of  the  shares  should  be  made 
in  Kearny,  New  Jersey,  and  that  said  purchaser  would 
send  the  shares  to  the  Chicago  office  of  The  United  Light 
and  Power  Company  for  transfer  on  its  books. 

The  purchase  price  at  which  said  shares  were  so  sold  was 
14}4^  per  share,  out  of  which  Applicant  paid  Mellon 
Securities  Corporation  a  commission  of  1^  per  share, 
and  paid  also  a  Federal  Stock  Transfer  Tax  of  b<t  per 
share.  The  net  realization  to  Applicant  out  of  the  sale  of 
said  shares  was  thus  8^^  per  share. 

m. 

Applicant  has  made  no  other  sales  or  transfers  of  se¬ 
curities  of  The  United  Light  and  Power  Company  nor  any 
purchases  thereof  since  the  date  of  filing  of  its  said  Second 
Amendment  to  its  Amended  Application,  and  Applicant  is 
informed  and  believes  that  there  has  been,  since  the  hearings 
in  these  proceedings,  no  change  in  the  number  of  shares  of 
the  Class  A  common  stock  of  The  United  Light  and  Power 
Company  issued  and  outstanding,  to-wit,  2,421,192  shares. 
Consequently,  Applicant  is  now  the  owner  of  210,946  shares 
of  the  Class  A  common  stock  of  The  United  Light  and 
Power  Company,  being  8.71%  of  the  number  thereof  pres¬ 
ently  issued  and  outstanding. 

Dated :  October  4,  1941. 

Respectfully  submitted, 

KOPPERS  COMPANY 

By  J.  P.  WILLIAMS,  Jr., 

President. 

E.  S.  RUFFIN,  Jr., 

Secretary. 


Attest : 
(Seal) 
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277  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss: 

The  undersigned,  being  duly  sworn  deposes  and  says  that 
he  has  duly  executed  the  attached  amendment  dated  October 
4,  1941,  to  the  Application  of  Koppers  Company,  for  and 
on  behalf  of  said  Koppers  Company;  that  he  is  the  Presi¬ 
dent  of  said  Company;  and  that  all  action  of  stockholders, 
directors  and  other  bodies  necessary  to  authorize  deponent 
to  execute  and  file  such  instrument  has  been  taken.  De¬ 
ponent  further  says  that  he  is  familiar  with  such  instru¬ 
ment  and  the  contents  thereof  and  that  the  facts  set  forth 
therein  are  true  to  the  best  of  his  knowledge,  information 
and  belief. 

J.  P.  WILLIAMS,  Jr. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this  4th 
day  of  October,  1941. 

1  W.  V.  BLACKSTONE, 

(Seal)  Notary  Public . 

■  My  commission  expires  April  1,  1943. 

278  Exhibit  “A” 

Certificate 

I,  E.  S.  Ruffin,  Jr.,  do  hereby  certify  that  I  am  Secretary 
of  Koppers  Company,  a  Delaware  corporation,  and  that  as 
such  I  have  custody  of  the  records  and  minute  books  of 
said  Company. 

And  I  do  hereby  further  certify  that  at  a  meeting  of  the 
Board  of  Directors  of  said  Koppers  Company  duly  and 
legally  held  in  accordance  with  the  By-Laws  on  May  6, 
1940,  a  quorum  being  present  and  voting  throughout,  the 
following  resolution  was  unanimously  adopted : 

“Resolved,  That  the  President  or  any  Vice  President 
of  this  Company  be  authorized  and  empowered  to  have 
prepared  and  to  sign  and  file  such  applications,  state- 


Third  Amendment  Koppers  Company  Application  o5 

ments,  forms  or  other  papers  as  may  be  requisite  qr 
advisable  in  their  judgment  to  have  this  Company  de¬ 
clared  not  to  be  a  holding  company  as  the  term  is  de¬ 
fined  in  the  Public  Utility  Holding  Company  Act  of 
1935,  or  to  have  any  company  in  which  this  Company 
owns  10  per  cent  or  more  of  the  voting  securities  de¬ 
clared  not  to  be  a  subsidiary  company  of  this  Cono|- 
pany,  or  to  obtain  for  this  Company  exemption  undeir 
Section  3  of  said  Act  or  for  such  other  orders  or  othek* 
appropriate  relief  in  connection  with  said  Act  as  to  sucji 
officer  may  seem  advisable,  and  from  time  to  time  to 
amend,  alter,  withdraw  or  refile  such  application  or 
applications.’ 1 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  th^ 
same  is  now'  in  full  force  and  effect. 

And  I  do  hereby  further  certify  that  under  and  pursuant 
to  the  Certificate  of  Incorporation  of  said  Company,  the 
Board  of  Directors  of  said  Koppers  Company  had  full 
power  and  authority  to  authorize  the  execution  of  the  in¬ 
struments  mentioned  in  the  resolution  above  set  forth. 

And  I  do  hereby  further  certify  that  J.  P.  Williams,  Jr., 
who  signed  the  foregoing  application,  is  and  was  at  the  exe¬ 
cution  thereof  the  President  of  said  Koppers  Company. 

In  witness  wffiereof,  I  have  hereunto  set  my  hand  and 
affixed  the  corporate  seal  of  said  Koppers  Company  this 
4th  day  of  October,  1941. 

E.  S.  RUFFIN,  Jr., 

(Seal)  Secretary  of  Koppers  Company . 

*  #  #  #  •  *  #  *  *  * 


56 


Eastern  Gas  Application 
508  United  States  of  America 

Securities  and  Exchange  Commission 
File  No.  — . 

In  the  Matter  of  the  Application  of  Eastern  Gas  and 
Fuel  Associates  for  an  order  under  Section  2(a)(8)  of 
the  Public  Utility  Holding  Company  Act  of  1935  declar¬ 
ing  that  it  is  not  a  subsidiary  company  of  Koppers  Com¬ 
pany  under  Section  2(a)(8)(A)  of  said  Act. 

Application 

Pursuant  to  the  provisions  of  the  Public  Utility  Holding 
Company  Act  of  1935  (hereinafter  called  “the  Act”),  and 
the  Rules  promulgated  thereunder  by  the  Securities  and 
Exchange  Commission  (hereinafter  called  “the  Commis¬ 
sion”),  Eastern  Gas  and  Fuel  Associates,  (hereinafter 
called  “Applicant”),  by  which  name  are  designated  the 
Trustees  for  the  time  being  under  a  Declaration  of  Trust 
dated  July  18,  1929,  hereby  makes  application  to  the  Com¬ 
mission  for  an  order  under  Section  2(a)(8)  of  the  Act  de¬ 
claring  that  Applicant  is  not  a  subsidiary  Company  of  Kop¬ 
pers  Company,  a  Delaware  corporation,  under  Section 
2(a)(8)(A)  of  the  Act. 

Applicant  files  this  application  under  protest,  asserting 
the  Act  to  be  unconstitutional  in  part,  and  especially  if 
and  as  applied  to  Applicant,  and  makes  the  same  under 
compulsion  and  duress  because  of  the  penal  provisions  of 
the  Act.  In  making  this  application,  and  in  all  matters 
connected  with  any  regulation  or  attempted  regulation  of 
its  affairs  under  the  Act  and  especially  in  any  matters 
arising  in  or  connected  with  the  above  entitled  proceeding, 
Applicant  expressly  reserves  on  behalf  of  itself  and  all 
persons  and  companies  affected  hereby,  all  constitutional 
and  legal  rights  of  Applicant  and  of  such  persons  and  com¬ 
panies,  and  particularly,  in  the  event  of  the  denial  of  this 
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si 

application,  all  rights  which  Applicant  and  snch  per- 
509  sons  and  companies  would  have  had  if  this  applica¬ 
tion  had  not  been  made,  and  Applicant  also,  on  behalf 
of  itself  and  all  such  persons  and  companies,  refuses  to 
waive  any  of  such  rights.  This  application  is  submitted 
in  reliance  upon  and  subject  to  the  provisions  of  Rule  U-4, 
as  amended,  promulgated  by  the  Commission,  and  the  as¬ 
surance  therein  contained  that  Applicant  and  all  persons 
and  companies  affected  by  this  application  will  not,  by  the 
filing  hereof,  waive  any  constitutional  or  legal  rights. 

Applicant  reserves  the  right  to  amend  this  application. 

Pursuant  to  Paragraph  (d)  of  Rule  U-3,  as  amended, 
promulgated  by  the  Commission,  Applicant  offers  this  ap¬ 
plication  in  evidence  at  any  hearing  thereon. 

This  application  is  executed  in  behalf  of  Applicant  by 
E.  H.  Bird,  a  Vice  President  of  Applicant,  who  is  fully  au¬ 
thorized  to  do  so  by  resolution  adopted  by  its  Board  of 
Trustees,  as  set  forth  in  the  Certificate  of  its  Assistant 
Secretary  hereunto  attached,  marked  Exhibit  “A”  and 
hereby  made  a  part  hereof. 

Applicant  avers  that  (i)  Applicant  is  not  controlled, 
directly  or  indirectly,  by  Koppers  Company  (either  alone 
or  pursuant  to  an  arrangement  or  understanding  with  one 
or  more  other  persons)  either  through  one  or  more  inter¬ 
mediary  persons  or  by  any  means  or  device  whatsoever, 

(ii)  Applicant  is  not  an  intermediary  company  through 
which  such  control  of  another  company  is  exercised,  and 

(iii)  the  management  or  policies  of  Applicant  are  not  sub¬ 
ject  to  a  controlling  influence,  directly  or  indirectly,  by 
Koppers  Company  (either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  with  one  or  more  other  persons)  so 
as  to  make  it  necessary  or  appropriate  in  the  public  interest 
or  for  the  protection  of  investors  or  consumers  that  Ap¬ 
plicant  be  subject  to  the  obligations,  duties  and  liabilities 
imposed  in  the  Act  upon  subsidiary  companies  of  holding 
companies. 
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In  support  of  the  foregoing  averments  and  as  required 
by  Rule  U-2AS-1,  promulgated  by  the  Commission,  Appli¬ 
cant  states: 

(a)  The  name  and  address  of  Applicant  is  Eastern  Gas 
and  Fuel  Associates,  250  Stuart  Street,  Boston,  Massa¬ 
chusetts,  and  the  name  and  address  of  the  holding 

510  company  in  respect  of  which  the  order  is  to  be 
entered  is  Koppers  Company,  Koppers  Building, 
Pittsburgh,  Pennsylvania. 

(b)  Koppers  Company  owns  420,120  common  shares  of 
Applicant;  Fuel  Investment  Associates,  a  Massachusetts 
voluntary  association,  owns  1,127,882  shares  thereof;  and 
Koppers  United  Company,  also  a  Massachusetts  voluntary 
association,  owns  3,876  shares  thereof.  Koppers  Company 
also  owns  49,980  6%  cumulative  preferred  shares  of 
Applicant,  and  Koppers  United  Company  owns  200  shares 
thereof. 

Applicant  is  informed  and  believes  that  Koppers  United 
Company  owns  all  of  the  outstanding  voting  securities  of 
Fuel  Investment  Associates  and  of  Koppers  Company. 

Applicant  has  presently  outstanding  a  total  of  1,988,400 
common  shares,  374,138  6%  cumulative  preferred  shares, 
and  246,373  41/2 %  prior  preference  shares,  but  neither 
Koppers  Company,  Fuel  Investment  Associates  nor  Kop¬ 
pers  United  Company,  nor  any  of  their  subsidiary,  asso¬ 
ciate  or  affiliate  companies,  own  any  of  said  41/->%  prior 
preference  shares.  All  of  the  foregoing  classes  of  shares 
are  presently  entitled  to  vote  in  the  direction  and  manage¬ 
ment  of  the  affairs  of  Applicant,  but  Applicant  has  no  other 
voting  securities  outstanding.  Therefore,  the  shares  owned 
by  Koppers  Company  constitute  14.59%  of  the  total  voting 
securities  of  Applicant  presently  outstanding;  the  shares 
owned  by  Fuel  Investment  Associates  constitute  28.36% 
thereof ;  and  the  shares  directly  owned  by  Koppers  United 
Company  constitute  .11%  thereof. 

No  other  persons  own  of  record,  and  Applicant  has  no 
knowledge  of  any  other  persons  directly  or  indirectly  con- 
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trolling  or  holding  with  power  to  vote,  more  than  5%  of  the 
voting  securities  of  Applicant,  or  more  than  10%  of  any 
other  class  of  securities  of  Applicant. 

(c)  Applicant  is  a  holding  company,  as  defined  in  Sec¬ 
tion  2(a)  (7)  (A)  of  the  Act,  and  has  filed  an  application  for 
an  order  of  exemption  under  Section  3  thereof.  It  owns 
directly,  or  indirectly  through  other  subsidiary  companies, 
a  number  of  industrial  and  commercial  companies,  two  pub¬ 
lic  utility  companies,  as  defined  in  Section  2(a)(5)  of  the 
Act,  namely,  Boston  Consolidated  Gas  Company  and  Old 
Colony  Gas  Company,  the  activities  of  both  of  which 
511  are  wholly  intra-state  in  character,  and  all  of  the  out¬ 
standing  securities  of  which  are  owned  by  Applicant. 
Some  of  the  officers  and  trustees  of  Applicant  are  officers 
or  directors  of  one  or  both  of  said  subsidiary  public-utility 
companies  and  may  be  officers  or  directors  of  other  holding, 
public-utility  or  investment  companies.  Applicant  deems 
information  with  respect  to  the  foregoing  matters  to  be  ir¬ 
relevant  to  the  questions  presented  by  this  application,  and 
therefore  omits  the  same  pursuant  to  Paragraph  (b)  of 
Rule  U-3,  as  amended,  promulgated  by  the  Commission. 

Of  the  thirteen  trustees  of  Applicant,  seven,  namely, 
Messrs.  J.  T.  Tierney,  H.  Lee,  Joseph  Becker,  H.  Doolittle, 
Angus  Mac  Arthur,  J.  P.  Williams,  Jr.,  and  J.  N.  Forker 
are  among  the  ten  directors  of  Koppers  Company ;  and  four, 
namely,  Messrs.  Lee,  Tierney  and  Doolittle,  and  Mr.  E.  H. 
Bird  are  among  the  five  members  of  the  Board  of  Trustees 
of  Fuel  Investment  Associates.  Four  trustees  of  Applicant, 
namely,  Messrs.  Lee,  Tierney,  Williams  and  Bird,  are  also 
trustees  of  Koppers  United  Company.  Also,  of  the  fifteen 
trustees  of  Koppers  United  Company  not  heretofore  men¬ 
tioned,  eight,  namely,  Messrs.  E.  M.  Adams,  Theron 
Batchelder,  James  S.  Eastham,  R.  M.  Folsom,  E.  C.  Mel¬ 
ville,  H.  0.  Macintosh,  C.  R.  Walton  and  A.  K.  Wood  are 
officers  or  employees  of  Applicant.  In  addition,  the  follow¬ 
ing  officers  of  Applicant  are  also  officers  of  Koppers  Com-  | 
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pany,  Fuel  Investment  Associates  or  Koppers  United 
Company : 

Mr.  Tierney,  Chairman  of  the  Board  of  Trustees  of 
Applicant,  is  Chairman  of  the  Board  of  Directors  of 
Koppers  Company,  and  President  of  Fuel  Investment 
Associates  and  of  Koppers  United  Company. 

Mr.  Lee,  President  of  Applicant,  is  a  Vice  President 
of  Fuel  Investment  Associates  and  of  Koppers  United 
Company. 

Mr.  Williams,  a  Vice  President  of  Applicant,  is  Presi¬ 
dent  of  Koppers  Company  and  Executive  Vice  Presi¬ 
dent  of  Koppers  United  Company. 

Mr.  Doolittle,  a  Vice  President  of  Applicant,  is  a  Vice 
President  of  Koppers  Company,  Fuel  Investment  As¬ 
sociates  and  Koppers  United  Company. 

Mr.  MacArthur,  a  Vice  President  of  Applicant,  is  a 
Vice  President  of  Koppers  Company. 

Mr.  Thomas  J.  Michie,  an  Assistant  Secretary  of  Ap¬ 
plicant,  is  an  assistant  Secretary  of  Koppers  Corn- 
512  pany,  Fuel  Investment  Associates  and  Koppers 
United  Company. 

Mr.  E.  S.  Ruffin,  Jr.,  an  Assistant  Secretary  of  Appli¬ 
cant,  is  Secretary  of  Koppers  Company,  an  Assistant 
Secretary  of  Koppers  United  Company  and  Secretary 
of  the  Executive  Committee  of  the  Board  of  Trustees 
thereof. 

Mr.  Eastham,  an  Assistant  Secretary  of  Applicant,  is 
an  Assistant  Secretary  of  Fuel  Investment  Associates 
and  Secretary  of  Koppers  United  Company. 

Mr.  Wood,  Auditor  of  Applicant,  is  Auditor  of  Fuel 
Investment  Associates  and  an  Assistant  Treasurer  of 
Koppers  United  Company. 

Mr.  E.  A.  Berry,  an  Assistant  Treasurer  of  Applicant, 
is  Treasurer  of  Koppers  Company,  an  Assistant 
Treasurer  of  Fuel  Investment  Associates  and  Treas¬ 
urer  of  Koppers  United  Company. 
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(d)  While  there  are  no  contracts,  agreements  or  other 
arrangements  of  the  character  mentioned  in  Paragraph  (d) 
of  Rule  U-2A8-1,  promulgated  by  the  Commission,  which 
are  presently  in  force,  nor  have  there  been  any  such  con¬ 
tracts,  agreements  or  other  arrangements  in  force  at  any 
time  since  December  31,  1933,  between  Applicant  and  any 
other  company,  Koppers  United  Company  maintains  offices 
in  Pittsburgh,  Pennsylvania,  in  which  are  located  its 
Executive,  Legal,  Traffic,  Purchasing,  Operating,  Insurance, 
Financial,  Accounting  and  Tax  Departments.  These  De¬ 
partments  furnish  services  to  certain  of  Koppers  United 
Company’s  subsidiary  companies  in  order  to  avoid  duplica¬ 
tion  of  facilities  and  expense.  Said  services  are  furnished 
to  said  subsidiary  companies  of  Koppers  United  Company, 
including  Applicant  and  certain  of  its  subsidiary  com¬ 
panies,  at  cost  to  Koppers  United  Company,  such  cost  being 
prorated  among  the  various  companies  which  receive  the 
same  substantially  on  the  basis  of  the  amount  of  time  spent 
by  the  several  Departments  in  rendering  services  to  said 
subsidiary  companies. 

(e)  No  loans  or  advances  have  been  made  by  any  com¬ 
pany  to  Applicant  that  are  presently  oustanding  or  that 
were  outstanding  at  any  of  the  last  three  annual  balance 
sheet  dates,  excluding  unsecured  bank  loans  made  in  the 
ordinarv  course  of  business,  and  excluding  certain  loans 
made  to  Applicant  by  certain  of  its  subsidiary  companies 
which  are  not  holding  or  public  utility  companies  and  all  of 
the  outstanding  securities  of  which  are  owned  by  Appli¬ 
cant.  Applicant  deems  information  with  respect  to  the 

loans  last  above  mentioned  to  be  irrelevant  to  the 
513  questions  raised  by  this  application,  and  therefore 

omits  such  information  pursuant  to  said  Paragraph 
(b)  of  Rule  U-3,  as  amended,  promulgated  by  the  Commis¬ 
sion. 

(f)  As  stated  in  Paragraph  (c)  of  this  application,  Ap¬ 
plicant  is  a  holding  company  with  a  number  of  subsidiary 
companies.  Applicant  deems  a  description  of  the  factors 
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relevant  to  the  control  of  such  companies  by  Applicant  to 
be  irrelevant  to  the  questions  presented  by  this  application, 
and  therefore  omits  such  information  pursuant  to  said 
Paragraph  (b)  of  Rule  U-3,  as  amended,  promulgated  by 
the  Commission. 

(g)  Among  the  factors  relevant  to  the  question  whether 
or  not  control  or  a  controlling  influence,  as  described  in 
clauses  (i),  (ii),  or  (iii)  of  Section  2(a)(8)  of  the  Act,  is 
exercised  directly  or  indirectly  by  Koppers  Company  or 
by  its  subsidiary,  associate  or  affiliate  companies  (including 
companies  more  than  one  degree  removed  from  Applicant) 
with  respect  to  Applicant  or  with  respect  to  any  other 
company  through  Applicant  are  the  following: 

The  holders  of  said  6%  cumulative  preferred  stock 
and  said  42/>  %  prior  preference  stock  of  Applicant 
are  entitled  to  vote  in  the  direction  and  management  of  the 
affairs  of  Applicant  only  when  certain  dividends  are  in 
arrears  thereon,  as  is  the  case  today  and  has  been  the  case 
at  the  last  two  annual  meetings  of  shareholders  of  Appli¬ 
cant.  At  all  meetings  of  shareholders  of  Applicant  prior 
to  the  meeting  in  April,  1939,  only  the  holders  of  said  com¬ 
mon  stock  had  been  entitled  to  vote.  At  all  times  since 
the  organization  of  Applicant,  Fuel  Investment  Associates 
has  owned  the  same  number  of  shares  of  said  common  stock 
as  it  now  owns,  namely,  1,127,882  shares,  being  approxi¬ 
mately  56.72%  thereof,  so  that  at  all  meetings  of 
shareholders  prior  to  said  meeting  in  April,  1939,  Fuel 
Investment  Associates  and,  therefore,  Koppers  United 
Company  indirectly  through  Fuel  Investment  Associates 
controlled  a  majority  of  the  voting  stock  of  Applicant. 

As  stated  in  Paragraph  (c)  of  this  application,  a  majority 
of  the  Trustees  of  Koppers  United  Company  are  Trustees, 
officers  and/or  employees  of  Applicant  and  many  of  the 
officers  of  Koppers  United  Company  are  officers  of  Appli¬ 
cant,  and  this  has  been  the  case  ever  since  the  or- 
514  ganization  of  Koppers  United  Company  in  1931.  No 
change  in  this  respect  occurred  when  the  holders  of 
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said  preferred  and  prior  preference  shares  of  Applicant 
became  entitled  to  vote  at  meetings  of  shareholders  of  Ap¬ 
plicant  nor  has  any  change  occurred  subsequent  thereto, 
nor  did  any  change  in  the  control,  management  or  opera¬ 
tions  of  Applicant  result  when  said  preferred  and  prior 
preference  shareholders  became  entitled  to  vote,  as  afore-! 
said,  or  subsequently  thereto. 

Applicant  therefore  avers  that  Koppers  United  Com¬ 
pany  controls  Fuel  Investment  Associates  by  reason  of  its 
ownership  of  all  the  outstanding  voting  securities  of  Fuel 
Investment  Associates,  and  admits  that  Koppers  United 
Company  controls  Applicant  through  its  control  of  Fuel  In¬ 
vestment  Associates,  and  also  by  reason  of  its  influence 
over  the  management  and  policies  of  Applicant  through  the 
Trustees  and  officers  of  Koppers  United  Company  who  are 
Trustees,  officers  and/or  employees  of  Applicant. 

Applicant  denies  that  the  foregoing  factors  constitute 
control  or  a  controlling  influence,  as  described  in  Clauses 
(i),  (ii)  or  (iii)  of  Section  2(a)(8)  of  the  Act,  exercised 
directly  or  indirectly  by  Koppers  Company,  or  by  its  sub¬ 
sidiary,  associate  or  affiliate  companies  (including  com¬ 
panies  more  than  one  degree  removed  from  Applicant) 
with  respect  to  Applicant,  or  with  respect  to  any  other 
company  through  Applicant. 

Dated:  May  7,  1940. 

Respectfully  submitted, 

EASTERN  GAS  AND  FUEL  ASSOCIATES 

By  E.  H.  BIRD, 

Vice  President. 

Attest : 


(Seal) 


JAMES  S.  EASTHAM, 
Assistant  Secretary. 
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515  Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss : 

The  undersigned,  being  duly  sworn,  deposes  and  says  that 
he  has  duly  executed  the  attached  application  dated  May  7, 
1940,  for  and  on  behalf  of  Eastern  Gas  and  Fuel  Asso¬ 
ciates  ;  that  he  is  the  Vice  President  of  said  company ;  and 
that  all  action  by  stockholders,  trustees,  and  other  bodies 
necessary  to  authorize  deponent  to  execute  and  file  such 
instrument  has  been  taken.  Deponent  further  says  that  he 
is  familiar  with  such  instrument,  and  the  contents  thereof, 
and  that  the  facts  set  forth  therein  are  true  to  the  best  of 
his  knowledge,  information  and  belief. 

E  H.  BIRD. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  in 
and  for  the  Commonwealth  and  County  aforesaid,  this  7th 
day  of  May,  1940. 

HELEN  S.  GRANT, 

(Seal)  Notary  Public. 

My  commission  expires  February  28,  1943. 

516  Exhibit  “A” 

Certificate 

I,  James  S.  Eastham,  do  hereby  certify  that  I  am  As¬ 
sistant  Secretary  of  Eastern  Gas  and  Fuel  Associates,  by 
1  which  name  are  designated  the  Trustees  for  the  time  being 
under  a  Declaration  of  Trust  dated  July  18,  1929,  and  that 
as  such  I  have  custody  of  the  records  and  minute  books  of 
said  company. 

And  I  do  hereby  further  certify  that  the  following  is  a 
true  excerpt  from  the  minutes  of  a  meeting  of  the  Board 
of  Trustees  of  said  Eastern  Gas  and  Fuel  Associates  duly 
and  legally  held  in  accordance  with  the  By-Laws  on  Novem¬ 
ber  21,  1935,  a  quorum  being  present  and  voting  through¬ 
out: 

“The  Chairman  explained  that  it  was  the  intention  of 
Eastern  Gas  and  Fuel  Associates  and  Massachusetts 
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Gas  Companies  to  submit  applications  for  exemption 
from  registration  under  the  so-called  Wheeler-Rayburn 
Act  of  1935,  and  after  discussion,  upon  motion  of  C.  it 
Adams,  seconded  by  H.  Doolittle,  and  unanimously 
adopted,  it  was 

“Resolved:  That  the  proper  officers  of  the  trust  be 
authorized  and  empowered  to  prepare,  sign  and  file 
such  statements  and  forms  with  the  Securities  and  Ex¬ 
change  Commission  as  may  be  requisite  to  obtain  such 
exemption.” 

And  I  do  hereby  further  certify  that  said  resolution  has 
not  been  rescinded  or  in  any  way  amended  and  that  the 
same  is  now  in  full  force  and  effect. 

And  I  do  hereby  further  certify  that  under  and  pur¬ 
suant  to  said  Declaration  of  Trust,  the  Board  of  Trustees 
of  said  Eastern  Gas  and  Fuel  Associates  had  full  power 

and  authority  to  authorize  the  execution  of  the  instruments 
* 

mentioned  in  the  resolution  above  set  forth. 

And  I  do  hereby  further  certify  that  E.  H.  Bird,  who 
signed  the  foregoing  application,  is  and  was  at  the  execu¬ 
tion  thereof,  the  Vice  President  of  said  Eastern  Gas  and 
Fuel  Associates. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  common  seal  of  said  Eastern  Gas  and  Fuel  As¬ 
sociates  this  7th  day  of  May,  1940. 

JAMES  S.  EASTHAM, 
Assistant  Secretary  of  Eastern 
Gas  and  Fuel  Associates. 


(Seal) 
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105  United  States  of  America 
Securities  and  Exchange  Commission 

File  No.  31-167. 

In  THE  MaTTEB  OF  THE  APPLICATION  OF  KOPPEBS  UNITED 

Company  for  and  order  under  Section  3  of  the  Public 
Utility  Holding  Company  Act  of  1935  exempting  it  and 
every  subsidiary  company  thereof  as  such,  from  all  of  the 
provisions  of  said  Act. 

Amended  Application 

•  ##**##•*» 

106  Pursuant  to  the  provisions  of  the  Public  Utility 
Holding  Company  Act  of  1935  and  the  Rules 

promulgated  thereunder  by  the  Commission,  Applicant 
hereby  makes  application  for  an  order  under  Section  3  of 
the  Act  exempting  Applicant,  and  every  subsidiary  com¬ 
pany  thereof  as  such,  from  all  of  the  provisions  of  the  Act. 
•  #**#*#*#• 

115  (6)  The  business  of  Applicant,  carried  on  princi¬ 

pally  through  subsidiaries,  is  the  mining  and  selling 
of  coal  and  the  conversion  of  the  same  into  coke,  gas,  tar, 
creosote,  pitch,  benzol  and  numerous  by-products,  and  the 
fabrication  and  construction  of  machinery  and  plants  for 
such  conversion,  together  with  certain  incidental  activities 
in  businesses  connected  with  or  that  can  convenientlv  be 
operated  in  conjunction  with  such  conversion  and  manu¬ 
facture. 

Applicant  owns  directly  approximately  425  coal  cars, 
presently  leased  to  The  Virginia  Railway  Company,  a  stor¬ 
age  yard  near  the  City  of  Pittsburgh,  leased  to  its  sub¬ 
sidiary,  Koppers  Company,  an  experimental  farm  near 
Ligonier,  Pennsylvania,  and  certain  relatively  minor  in¬ 
vestments.  Its  principal  activities  are  carried  on  through 
its  subsidiaries,  Koppers  Company  and  Eastern  Gas  and 
Fuel  Associates,  and  their  subsidiaries. 
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Applicant’s  subsidiares  own,  either  wholly  or  in  part, 
and/or  supervise  the  operation  of  approximately  8  in¬ 
dustrial  by-product  coke  plants;  own  and/or  operate  ap¬ 
proximately  25  coal  mines  from  which  11,320,612  net  tons 
of  coal  were  produced  in  the  year  1939;  conduct  a 
116  tar  distilling  business;  construct  by-product  coke 
plants,  other  gas  apparatus,  gas  holders  and  gas 
manufacturing  machinery,  conveyor  systems,  purification 
plants  and  coal  washing  plants;  manufacture  piston  rings 
and  couplers;  build  and  repair  ships;  manufacture  certain 
tar  products,  such  as  moth  balls,  candles,  tar  paper  bags, 
etc.;  manufacture  creosoted  railroad  ties,  telephone  poles, 
highway  posts,  etc. ;  produce  pig  igon ;  and  in  general  con¬ 
duct  the  business  of  converting  coal  into  coke  and  numerous 
by-products  and  of  manufacturing  those  by-products  into 
a  wide  variety  of  merchantable  articles. 

Coke  plants  owned  by  subsidiaries  of  Applicant  are  lo¬ 
cated  at : 

Kearny,  New  Jersey 
St.  Paul,  Minnesota 
Everett,  Massachusetts 
New  Haven,  Connecticut,  and 
Philadelphia,  Pennsylvania. 

In  addition,  Applicant’s  subsidiary,  Koppers  Company, 
acts  in  an  advisory  capacity  for  the  coke  plant  of  The 
Brooklyn  Union  Gas  Company,  located  at  Brooklyn,  New 
York,  for  a  coke  plant  in  Montreal,  Canada,  owned  by  a 
company,  one-half  of  the  stock  of  which  is  owned  by  Kop¬ 
pers  Company,  and  for  a  plant  at  Swedeland,  Pennsyl¬ 
vania,  owned  by  a  company,  55  per  centum  of  the  common 
stock  of  which  is  owned  by  Koppers  Company,  the  con¬ 
trol  of  the  company  resting  at  the  present  time,  however, 
in  the  preferred  stockholders  thereof  by  reason  of  failure 
to  pay  accrued  dividends  on  the  preferred  stock  of  said 
company. 

Shops  for  the  fabrication  of  gas  manufacturing  ma¬ 
chinery,  gas  holders,  etc.  owned  by  a  subsidiary  of  Appli- 
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cant,  are  located  at  Baltimore,  Maryland.  A  dry  dock  and 
a  plant  for  the  manufacture  of  piston  rings  are  located 
at  Baltimore,  Maryland. 

Tar  distilling  plants,  plants  for  blending  road  tar  or 
paints  or  for  saturating  tarred  felt  owned  and/or  operated 
by  said  Koppers  Company  are  located  at : 

117  Buffalo,  New  York 

Carrcllville,  Wisconsin 
Chicago,  Illinois 
Everett,  Massachusetts 
Follansbee,  West  Virginia 
Hamilton,  Ohio 
Leominster,  Massachusetts 
New  Haven,  Connecticut 
Portland,  Maine 
East  Providence,  Rhode  Island 
Kearny,  New  Jersey 
St.  Louis,  Missouri 
St.  Paul  Minnesota 
Swedeland,  Pennsylvania 
Swissvale,  Pennsylvania 
Utica,  New  York 
Woodward,  Alabama 
Youngstown,  Ohio,  and 
Orange,  New  Jersey 

Creosoting  plants  owned  by  a  subsidiary  of  Applicant 
are  located  at: 

Adelaide,  Pennsylvania 
Orrville,  Ohio 
Reed  City,  Michigan 
Nashua,  New  Hampshire 
Newport,  Delaware 
Hagerstown,  Maryland 
Charleston,  South  Carolina 
Carbondale,  Illinois 
North  Little  Rock,  Arkansas 
Grenada,  Mississippi 
Alexandria,  Louisiana 
Denver,  Colorado 
Finney,  Ohio 
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Houston,  Texas 
Kansas  City,  Missouri 
Salida,  Colorado 
Superior,  Wisconsin 
Texarkana,  Texas,  and 
Montgomery,  Alabama 

I 

A  subsidiary  of  Applicant  also  leases  and  operates  creosot- 
ing  plants  at : 

Greenspring,  West  Virginia,  and 
Bradford,  Pennsylvania. 

Coal  mines  owned  and/or  operated  by  a  subsidiary  of  Ap¬ 
plicant  are  located  at: 

Sonman,  Pennsylvania 
Melcroft,  Pennsylvania 
Weeksburv,  Kentucky 
Grant  Town,  West  Virginia 
Everettville,  West  Virginia 
Gamoca,  West  Virginia 
Ingram  Branch,  West  Virginia 
Beards  Fork,  West  Virginia 
Powellton,  West  Virginia 
Long  Branch,  West  Virginia 
118  Helen,  West  Virginia 

Glen  White,  West  Virginia 
Stotesburv,  West  Virginia 
Wharton,  West  Virginia 
Kimball,  West  Virginia 
Keystone,  West  Virginia 
Maitland,  West  Virginia 
Stanaford,  West  Virginia 
Kopperston,  West  Virginia 
Elkridge,  West  Virginia,  and 
Kimberly,  West  Virginia 

A  subsidiary  of  Applicant  owns  the  Koppers  Building, 
an  office  building  located  in  the  City  of  Pittsburgh,  Penn¬ 
sylvania. 
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124  Dated:  May  7,  1940. 

Respectfully  submitted, 

KOPPERS  UNITED  COMPANY, 
By  J.  T.  TIERNEY, 


President. 


Attest : 

JAMES  S.  EASTHAM, 

Secretary. 

(Seal) 


565  UNITED  STATES  OF  AMERICA 

BEFORE  THE  SECURITIES  AND  EXCHANGE 

COMMISSION 

At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission  held  at  its  office  in  the  City  of  Washington,  D.  C., 
on  the  10th  day  of  May,  A.  D.  1940. 

Order  for  Consolidation  of  Hearings 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-482 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-481 

In  the  Matter  of  The  Brooklyn  Union  Gas  Company, 

File  No.  31-467 

In  the  Matter  of  Koppers  Company, 

File  No.  31-165 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-484 

In  the  Matter  of  Koppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  and  Eastern  Gas  and  Fuel  Associates. 

File  No.  31-483 
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In  the  Matter  of  Brockton  Gas  Light  Company, 

File  No.  31-473 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-167 

In  the  Matter  of  Fuel  Investment  Associates, 

File  No.  31-162 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-164 

The  Commission  now  having  pending  before  it  the  fob- 
lowing  related  matters  filed  pursuant  to  the  provisions  oi 
the  Public  Utility  Holding  Company  Act  of  1935 :  | 

i 

566  (1)  File  No.  31-482,  Application  by  Kopper^ 

United  Company  pursuant  to  Section  2(a)(8)  oi 
said  Act  for  an  order  declaring  that  the  United  Light  and 
Power  Company  is  not  a  subsidiary  of  Koppers  United 
Company. 

(2)  File  No.  31-481.  Application  by  Koppers  United 
Company  pursuant  to  Section  2(a)(8)  of  said  Act  for  anj 
order  declaring  that  the  Brooklyn  Union  Gas  Company  is 
not  a  subsidiary  of  Koppers  United  Company. 

(3)  File  No.  31-467.  Application  by  the  Brooklyn  Union 
Gas  Company  pursuant  to  Section  2(a)(8)  of  said  Act  for 
an  order  declaring  that  the  Brooklyn  Union  Gas  Company 
is  not  a  subsidiary  of  Koppers  Company  or  of  Koppers 
United  Company. 

(4)  File  No.  31-165.  Application  by  Koppers  Company 
pursuant  to  Section  2(a)(7)  of  said  Act  for  an  order  de¬ 
claring  that  said  Koppers  Company  is  not  a  holding  com¬ 
pany. 

(5)  File  No.  31-484.  Application  by  Eastern  Gas  and 
Fuel  Associates  pursuant  to  Section  2(a)(8)  of  said  Act 
for  an  order  declaring  that  Eastern  Gas  and  Fuel  Asso-  j 
dates  is  not  a  subsidiary  of  Koppers  Company. 
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(6)  File  No.  31-483.  Application  by  Koppers  United 
Company,  Fuel  Investment  Associates  and  Eastern  Gas 
and  Fuel  Associates  pursuant  to  Section  2(a)(8)  of  said 
Act  for  an  order  declaring  that  Brockton  Gas  Light  Com¬ 
pany  is  not  a  subsidiary  of  Koppers  United  Company, 
Fuel  Investment  Associates  or  Eastern  Gas  and  Fuel  Asso¬ 
ciates. 

(7)  File  No.  31-473.  Application  by  Brockton  Gas  Light 
Company  pursuant  to  Section  2(a)(8)  of  said  Act  for  an 
order  declaring  that  Brockton  Gas  Light  Company  is  not 
a  subsidiary  of  Eastern  Gas  and  Fuel  Associates,  Fuel  In¬ 
vestment  Associates  or  Koppers  United  Company. 

(8)  File  No.  31-167.  Application  by  Koppers  United 
Company  pursuant  to  Sections  3(a)(1),  3(a)(3)(A)  and 
3(a)(3)(B)  of  said  Act  for  an  order  exempting  Koppers 
United  Company  and  every  subsidiary  company  thereof  as 
such,  from  all  of  the  provisions  of  said  Act. 

(9)  File  No.  31-162.  Application  by  Fuel  Investment  As¬ 
sociates  pursuant  to  Sections  3(a)(1),  3(a)(3)(A), 

3(a)(3)(B)  of  said  Act  for  an  order  exempting  Fuel  In¬ 
vestments  and  every  subsidiary  company  thereof,  as  such 
from  all  the  provisions  of  said  Act. 

(10)  File  No.  31-164.  Application  by  Eastern  Gas  and 
Fuel  Associates  pursuant  to  Sections  3(a)(1),  3(a)(3)(A) 
and  3(a)(3)(B)  for  an  order  exempting  Eastern  Gas  and 
Fuel  Associates  and  every  subsidiary  company  thereof  as 
such,  from  all  the  provisions  of  said  Act. 

It  appearing  that  such  proceedings  involve  common  ques¬ 
tions  of  law  and  fact,  that  evidence  offered  in  respect  to 
one  proceeding  may  have  a  bearing  on  the  other  proceed¬ 
ings  and  that  the  matters  in  issue  in  all  of  said  proceedings 
are  substantially  interrelated;  that  the  parties  to  the  re¬ 
spective  matters  are  the  same  or  otherwise  united  in  in¬ 
terest;  and  that  substantial  saving  in  time,  effort  and 
expense  will  result  and  unnecessary  costs  or  delay  will  be 
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avoided  if  the  hearings  on  said  matters  are  consolidated  so 
that  they  may  be  heard  as  one  matter  and  so  that  evidence 
adduced  in  each  matter  may  stand  as  evidence  in 
567  the  others,  insofar  as  the  same  may  be  relevant. 

It  is  ordered  that  the  matters  referred  to  in  para¬ 
graphs  numbered  (1)  to  (10)  inclusive  hereof,  Commission’s 
File  Nos.  31-482,  31-481,  31-467,  31-165,  31-484,  31-483, 
31-473,  31-167,  31-162,  and  31-164  be  and  they  hereby  are 
consolidated  for  the  purpose  of  hearings  thereon.  The  Com¬ 
mission  reserves  the  right,  if  at  any  time  it  may  appear 
conducive  to  an  orderly  and  economic  disposition  of  any 
such  matters,  to  order  a  separate  hearing  with  respect  to  the 
same  or  any  part  thereof,  or  to  close  the  record  with  re¬ 
spect  thereto  and/or  to  take  action  thereon  prior  to  closing 
the  record  on  any  of  the  other  matters  herein  referred  to. 

By  the  Commission. 

FRANCIS  P.  BRASSOR, 
Secretary. 

Per  ORVAL  L.  DU  BOIS 

•  **###•**• 

644  For  Immediate  Release  Thursday,  June  13, 1940 
SECURITIES  AND  EXCHANGE  COMMISSION 

WASHINGTON 

Holding  Company  Act  Release  No.  2109 

Opinion  on  Motions  to  Revoke  or  Amend  Order  for 
Consolidation  of  Hearings 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-482 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-481 

In  the  Matter  of  The  Brooklyn  Union  Gas  Company, 

File  No.  31-467 
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In  the  Matter  of  Koppers  Company, 

File  No.  31-165 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-484 

In  the  Matter  of  Koppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  and  Eastern  Gas  and  Fuel  Assoclvtes, 

File  No.  31-483 

In  the  Matter  of  Brockton  Gas  Light  Company, 

File  No.  31-473 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-167 

In  the  Matter  of  Fuel  Investment  Assocl\tes, 

File  No.  31-162 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-164 


Appearances : 

Thomas  J.  Michie,  Esq.,  James  S.  Eastham,  Esq.,  and 
C.  M.  Crick,  Esq.,  for  Koppers  United  Company, 
Fuel  Investment  Associates,  and  Eastern  Gas  and 
Fuel  Associates. 

645  J.  A.  Dykman,  Esq.,  for  The  Brooklyn  Union  Gas 
Company. 

Henry  F.  Knight,  Esq.,  for  Brockton  Gas  Light  Com¬ 
pany. 

Leonard  Ackermann,  Esq.,  and  J.  Butler  Walsh,  Esq., 
for  the  Public  Utilities  Division  of  the  Commission. 

This  matter  is  before  the  Commission  on  motions  filed  on 
May  16, 17,  and  20, 1940,  to  revoke  or  amend  an  order  dated 
May  10, 1940,  consolidating  10  applications  for  the  purpose 
of  hearing.  Briefs  were  submitted  and  oral  argument  was 
presented  to  the  Commission  on  June  5,  1940.  The  ap- 
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plications  pertain  to  the  following  matters  arising  under 
the  Public  Utility  Holding  Company  Act  of  1935: 

(1)  File  No.  31-482.  Application  by  Koppers  United 
Company  pursuant  to  Section  2(a)(8)  for  an  order 
declaring  that  United  Light  and  Power  Company  is  noi 
a  subsidiary  of  Koppers  United  Company; 

(2)  File  No.  31-481.  Application  by  Koppers  United. 
Company  pursuant  to  Section  2(a)(8)  for  an  order  de¬ 
claring  that  The  Brooklyn  Union  Gas  Company  is  not  a, 
subsidiary  of  Koppers  United  Company; 

(3)  File  No.  31-467  Application  by  The  Brooklyn 
Union  Gas  Company  pursuant  to  Section  2(a)(8)  for 
an  order  declaring  that  The  Brooklyn  Union  Gas  Com-j 
pany  is  not  a  subsidiary  of  Koppers  Company  or  of 
Koppers  United  Company; 

(4)  File  No.  31-165.  Application  by  Koppers  Com¬ 
pany  pursuant  to  Section  2(a)(7)  for  an  order  de¬ 
claring  that  Koppers  Company  is  not  a  holding  com¬ 
pany; 

(5)  File  No.  31-484.  Application  by  Eastern  Gas 
and  Fuel  Associates  pursuant  to  Section  2(a)(8)  for 
an  order  declaring  that  Eastern  Gas  and  Fuel  Asso¬ 
ciates  is  not  a  subsidiary  of  Koppers  Company; 

(6)  File  No.  31-483.  Application  by  Koppers  United 
Company,  Fuel  Investment  Associates,  and  Eastern 
Gas  and  Fuel  Associates  pursuant  to  Section  2(a)(8) 
for  an  order  declaring  that  Brockton  Gas  Light  Com¬ 
pany  is  not  a  subsidiary  of  Koppers  United  Company, 
Fuel  Investment  Associates  or  Eastern  Gas  and  Fuel 
Associates  * 

(7)  File  No.  31-473.  Application  by  Brockton  Gas 
Light  Company  pursuant  to  Section  2(a)(8)  for  an  I 
order  declaring  that  Brockton  Gas  Light  Company  is 
not  a  subsidiary  of  Eastern  Gas  and  Fuel  Associates, 
Fuel  Investment  Associates,  Koppers  United  Company, 
“or  any  other  Person,  Firm  or  Corporation”; 

(8)  File  No.  31-167.  Application  by  Koppers  United 
Company  pursuant  to  Sections  3(a)(1),  3(a)(3)(A), 
and  3(a)(3)(B)  for  an  order  exempting  Koppers 
United  Company  and  every  subsidiary  company  thereof 
as  such,  from  all  of  the  provisions  of  the  Act; 

(9)  File  No.  31-162.  Application  by  Fuel  Invest¬ 
ment  Associates  pursuant  to  Sections  3(a)(1), 
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3(a)(3)(A),  and  3(a)(3)(B)  for  an  order  exempting 
Fuel  Investment  Associates  and  every  subsidiary  com¬ 
pany  thereof  as  such,  from  all  of  the  provisions  of  the 
A.ct  * 

(?46  (10)  File  No.  31-164.  Application  by  Eastern  Gas 

and  Fuel  Associates  pursuant  to  Sections  3(a)(1), 
3(a)(3)(A),  and  3(a)(3)(B)  for  an  order  exempting 
Eastern  Gas  and  Fuel  Associates  and  every  subsidiary 
company  thereof  as  such,  from  all  of  the  provisions  of 
the  Act. 

Our  Rules  of  Practice  provide  that  the  Commission  may 
in  its  discretion  order  consolidation  of  proceedings  for  the 
purpose  of  hearing  when  the  proceedings  involve  a  com¬ 
mon  question  of  law  or  fact.1  We  think  it  is  clear  that  there 
are  common  questions  of  law  and  fact  in  these  proceedings 
which  justify  the  order  for  consolidation.  The  primary 
question  in  each  of  the  proceedings  is  whether  a  control  re¬ 
lationship,  within  the  meaning  of  the  Act,  exists  between 
the  applicant  and  one  or  more  of  the  other  companies 
named  in  the  applications.  Moreover,  Appendix  A,  at¬ 
tached  hereto,  shows  that  Koppers  United  Company  has 
a  direct  or  indirect  stock  interest  in  each  of  the  companies 
'involved,  and,  in  illustrating  the  inter-relationship  of  the 
various  companies  with  respect  to  stockholdings,  makes  it 
clear  that  the  applications  will  require  the  presentation  of 
common  “background  evidence.,,  In  addition  the  Section 
3  application  by  Koppers  United  Company  for  an  order 
exempting  it  and  its  subsidiaries  from  all  provisions  of 
the  Act  will  involve,  to  a  considerable  degree,  questions 
presented  in  each  of  the  other  9  applications.  Thus,  we 
think  it  clear  that  unnecessary  costs  and  delay  will  be 
avoided  if  evidence  is  presented  in  a  single  consolidated 
proceeding  rather  than  in  some  8  or  10  separate  proceed- 

xRule  XVIII  provides :  “By  order  of  the  Commission,  or  upon  agreement 
between  the  parties  and  counsel  to  the  Commission,  proceedings  involving 
a  common  question  of  law  or  fact  may  be  joined  for  hearing  of  any  or  afi 
the  matters  in  issue  in  such  proceedings  and  such  proceedings  may  be 
consolidated;  and  the  Commission  may  make  such  orders  concerning  the 
conduct  of  such  proceedings  as  may  tend  to  avoid  unnecessary  costs  or 
delay.” 
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ings.  Of  course,  it  is  true  that  some  evidence  adduced  in 
connection  with  a  particular  Section  2  application  may  have 
no  bearing  upon  another  Section  2  application,  but,  in  our 
opinion,  the  overlapping  questions  in  the  Section  2  applica¬ 
tions  and  the  common  questions  which  arise  between  each 
Section  2  proceeding  and  the  Section  3  application  of  Kop- 
pers  United  Company  clearly  provide  sufficient  basis  for 
the  order  of  consolidation. 

We  would  not  be  disposed  to  deny  these  motions,  how¬ 
ever,  if  we  were  convinced  that  any  applicant  would  be 
seriously  prejudiced  by  the  order  of  consolidation. 

Counsel  representing  Koppers  United  Company,  Kop- 
pers  Company,  Fuel  Investment  Associates,  and  Eastern 
Gas  and  Fuel  Associates  conceded  at  the  argument  before 
the  Commission  that  these  applicants  had  no  objection  to 
consolidation  of  the  Section  2  proceedings  and  admitted 
that  counsel  for  these  companies  intended,  in  any  event, 
to  be  present  throughout  the  introduction  of  evidence  on 
all  of  the  applications  under  both  Section  2  and  Section  3. 
The  only  substantial  objection  urged  on  behalf  of  these 
companies  stems  from  the  fact  that  the  Section  3  proceed¬ 
ings  will  necessitate  inquiry  into  the  income  received,  di¬ 
rectly  or  indirectly,  by  these  applicants  from  each  of  their 
public  utility  subsidiaries.  Counsel  have  pointed  out  the 
material  burden  which  is  imposed  if  these  applicants  are 
required  to  present  their  Section  3  cases  on  a  variety  of 
assumptions  based  on  all  conceivable  determinations  by  the 
Commission  of  the  status  of  the  various  companies  involved 
in  the  Section  2  applications.  We  think  this  point  is  well 
taken  and  we  believe  our  order  should  be  modified  to  pro¬ 
vide  that  our  findings  on  the  Section  2  applications 
647  will  be  issued  prior  to  the  presentation  of  evidence 
bearing  exclusively  on  the  Section  3  applications. 
This  does  not  require  that  the  Section  2  and  Section  3  pro¬ 
ceedings  must  be  mutually  independent.  Counsel’s  objec¬ 
tion  may  be  met  and  the  benefits  of  consolidation  retained 
if  evidence  bearing  on  the  Section  2  applications  is  first 
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introduced  and  the  presentation  of  evidence  bearing  ex¬ 
clusively  on  the  Section  3  proceedings  is  deferred  until  the 
issuance  of  our  findings  on  the  Section  2  applications.  The 
evidence  adduced  in  the  hearing  on  the  Section  2  applica¬ 
tions,  much  of  which  will  undoubtedly  be  pertinent  to  the 
Section  3  proceedings,  will  remain  part  of  the  consolidated 
record,  but,  of  course,  will  be  considered  by  the  Commis¬ 
sion  in  making  its  findings,  only  so  far  as  it  is  relevant. 

We  do  not  believe  that  Brockton  Gas  Light  Company 
and  The  Brooklyn  Union  Gas  Company  whose  Section 
2(a)(8)  applications  have  been  consolidated  with  the  other 
applications  herein  involved  are  seriously  prejudiced  by 
our  order.  They  will  have  a  full  and  fair  opportunity  to 
introduce  their  evidence  before  the  trial  examiner  and  to 
present  oral  argument  and  briefs  to  the  Commission.  To 
alleviate  the  inconvenience  which  may  be  created  by  the 
consolidated  hearings,  however,  we  shall  incorporate  in 
our  order  of  consolidation  the  agreement  proposed  by  coun¬ 
sel  for  the  Public  Utilities  Division.  The  trial  examiner 
will  be  directed  to  require  counsel  to  segregate,  as  far  as 
possible,  the  presentation  of  the  evidence  pertaining  to  the 
Section  2  applications  relating  to  these  companies.  Thus, 
counsel  for  Brockton  Gas  Light  Company  and  The  Brook¬ 
lyn  Union  Gas  Company  need  be  present  during  the 
principal  presentation  of  evidence  on  the  applications 
relating  to  their  clients.  At  all  other  times  their  continued 
presence  at  the  hearings  will  not  be  required,  since  counsel 
for  the  Public  Utilities  Division  will  be  obliged  to  give  ade¬ 
quate  notice  and  afford  a  fair  opportunity  to  each  appli¬ 
cant  for  cross-examination  or  rebuttal  with  respect  to  evi¬ 
dence  relating  to  such  applicant  which  is  offered  other 
than  in  the  course  of  the  principal  presentation  relating  to 
such  applicant’s  case.  In  this  way  we  believe  that  a  prac¬ 
tical  segregation  can  be  achieved  which  will  meet  counsel’s 
objections  and  still  preserve  the  benefits  of  consolidation 
of  the  hearings. 
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It  is  perhaps  unnecessary  to  note  that  the  mere  consolida¬ 
tion  of  these  matters  for  hearing  and  our  disposition  of 
these  motions  are  not  meant  to  indicate,  in  any  way,  pre¬ 
judgment  of  the  substantive  issues  raised  by  the  applica¬ 
tions. 

In  the  light  of  the  foregoing,  we  deny  the  motions  to  re-1 
voke  or  amend  the  order  of  consolidation.  "We  hold,  how¬ 
ever,  that  the  order  should  be  modified  as  indicated. 

An  order  in  accordance  with  this  opinion  will  issue. 

648  UNITED  STATES  OF  AMERICA 

BEFORE  THE  SECURITIES  AND  EXCHANGE  | 

COMMISSION  1 

At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission,  held  at  its  office  in  the  City  of  Washington,  D.  C., 
on  the  13th  day  of  June,  A.  D.,  1940. 

Order  Denying  Motions  to  Revoke  or  Amend  Order  for  Con¬ 
solidation  of  Hearings  and  Modifying  Said  Order  for 
Consolidation. 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-482 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-4S1 

In  the  Matter  of  The  Brooklyn  Union  Gas  Company, 

File  No.  31-467 

In  the  Matter  of  Koppers  Company, 

File  No.  31-165 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-484 

In  the  Matter  of  Koppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  and  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-483 
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In  the  Matter  of  Brockton  Gas  Light  Company, 

File  No.  31-473 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-167 

In  the  Matter  of  Fuel  Investment  Associates, 

File  No.  31-162 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

;  File  No.  31-164 

Whereas,  the  Commission  has  issued  an  order  dated  May- 
10,  1940,  consolidating  for  the  purpose  of  hearing,  certain 
1  applications  filed  under  Sections  2(a)  (7),  2(a)  (8),  3(a)  (1), 
3(a)(3)(A),  and  3(a)(3)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935;  and 

649  Whereas,  the  applicants  have  moved  to  revoke  or 
amend  the  consolidation  order  and  have  submitted 
1  briefs  and  oral  argument  on  such  motions ;  and 

The  Commission  being  fully  advised  in  the  premises  and 
having  this  day  filed  its  opinion  with  respect  to  said 
motions ; 

It  is  ordered  that  the  motions  to  revoke  or  amend  the 
consolidation  order  of  May  10, 1940,  be  and  they  are  hereby 
denied. 

It  is  further  ordered  that  the  consolidation  order  of  May 
10,  1940,  be  and  the  same  is  hereby  modified  to  provide  as 
follows : 

(1)  All  applications  included  in  said  consolidation  order 
which  have  been  filed  pursuant  to  Section  2  of  the  Act  will 
be  determined  prior  to  the  presentation  of  evidence  relat¬ 
ing  exclusively  to  applications  included  in  said  consolida¬ 
tion  order  which  have  been  filed  pursuant  to  Section  3  of 
the  Act;  the  evidence  adduced  in  the  proceedings  on  the 
applications  filed  pursuant  to  Section  2  will  so  far  as 
relevant,  constitute  part  of  the  record  in  the  proceedings 
on  the  applications  filed  pursuant  to  Section  3 ; 
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(2)  The  trial  examiner  is  directed  to  require  that 
for  the  Public  Utilities  Division  and  counsel  for  the 
plicants  shall  segregate,  as  far  as  possible,  the 
tion  of  their  evidence  on  the  applications  filed  pursuant 
Section  2  of  the  Act  in  accordance  with  the  following 
ings: 

(a)  File  No.  31-483,  File  No.  31-473 

(b)  File  No.  31-481,  File  No.  31-467 

(c)  File  No.  31-482,  File  No.  31-165, 

File  No.  31-484. 

Counsel  for  the  Public  Utilities  Division  is  directed 
give  adequate  notice  and  afford  a  fair  opportunity  to 
applicant  for  cross  examination  or  rebuttal  with 
to  any  evidence  relating  to  such  applicant  which  is 
at  any  time  other  than  in  the  course  of  the  principal  presen¬ 
tation  relating  to  such  applicant’s  case. 

By  the  Commission. 

FRANCIS  P.  BRASSOR, 

(Seal)  Secretary. 

********** 

6002  SECURITIES  AND  EXCHANGE 
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In  the  Matter  of  Koppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  and  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-483 

In  the  Matter  of  Brockton  Gas  Light  Company, 

File  No.  31-473 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-167 

In  the  Matter  of  Fuel  Investment  Associates, 

File  No.  31-162 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-164 

Public  Utility  Holding  Company  Act  of  1935 — 
Sections  2(a)  (7)  and  2(a)  (8) 

Appearances : 

Thomas  J.  Michie,  James  S.  Eastham,  and  C.  M.  Crick, 
for  Koppers  United  Company,  Koppers  Company, 
Fuel  Investment  Associates,  and  Eastern  Gas  and 
Fuel  Associates. 

J.  A.  Dykman,  for  The  Brooklyn  Union  Gas  Company. 

Henry  F.  Knight,  for  Brockton  Gas  Light  Company. 

Harry  Hertzoff,  for  the  City  of  New  York. 

Leonard  Ackermann  and  J.  Butler  Walsh,  for  the  Pub¬ 
lic  Utilities  Division  of  the  Commission. 

6003  Koppers  United  Company  and  companies  in  which 
it  has  a  direct  or  indirect  interest  have  applied  for 
orders  under  Sections  2(a)(7)  and  2(a)(8)  of  the  Public 
Utility  Holding  Company  Act  of  1935.  Certain  of  the  com¬ 
panies  in  which  Koppers  United  Company  has  an  indirect 
interest  are  gas  utility  companies  within  the  meaning  of  the 
Act.  The  general  question  raised  by  the  applications  is 
whether  such  utility  companies  should  be  declared  not  to 
be  subsidiaries  of  the  companies  above  them  in  the  Kop- 
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pers  system,  and  whether  Koppers  Company  (a  subsidiary 
of  Koppers  United  Company)  should  be  declared  not  to 
be  a  holding  company  under  the  Act. 

Hearings  have  been  held  before  a  trial  examiner  to  whom 
were  submitted  requests  for  findings  of  fact  and  briefs. 
The  trial  examiner  filed  an  advisory  report,  and  exceptions 
thereunto  were  filed  by  counsel  for  the  applicants  and  coun-  j 
sel  for  the  Public  Utilities  Division  of  the  Commission. 
We  heard  oral  argument.  Our  findings  and  conclusions 
are  based  on  an  independent  review  of  the  record. 

The  Koppers  system  of  enterprises — although  it  con¬ 
tains  miscellaneous  businesses — is  devoted  principally  to 
bringing  coal  and  certain  of  its  by-products,  including  coke, 
from  the  mines  to  the  consumer.  The  organization  operates 
all  facilities  necessary  and  incidental  to  this  process,  and 
in  the  course  of  its  production  of  coke  it  is  necessarily  en¬ 
gaged  in  the  business  of  manufacturing  illuminating  gas. 
The  system  is  large,  and  only  a  part  of  it  is  involved  in  the 
present  proceeding.  A  corporate  chart  showing  the  re¬ 
lationships  of  the  various  companies  involved  is  set  forth 
below.1 


*For  convenience,  the  following  designations  will  be  used: 

Koppers  United  Company . —..“Koppers  United” 

Fuel  Investment  Associates . . “Fuel  Investment” 

Eastern  Gas  &  Fuel  Associates  . . . “Eastern” 

Thei  Brooklyn  Union  Gas  Company . — . “Brooklyn  Union” 

Brockton  Gas  Light  Company . . “Brockton” 

The  term  “Koppers”  will  be  used  to  denote  the  following  companies 
collectively:  Koppers  United.  Koppers,  Fuel  Investment,  Falmouth  Com¬ 
pany,  Esmont  Company,  and  Eastern.  It  is  not  disputed  that  these  last 
named  companies  are  controlled  by  Koppers  United. 


HOPPERS  UNITED  COMPANY* 
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6005  Specifically,  the  following  issues  are  raised  by  the 
applications  before  us: 

1.  Can  Brockton  be  declared  not  to  be  a  subsidiary  of 
Koppers  United,  Fuel  Investment,  or  Eastern? 

2.  Can  Eastern  be  declared  not  to  be  a  subsidiary  of 
Koppers  Company? 

3.  Can  Brooklyn  Union  be  declared  to  be  a  subsidiary 
of  Koppers  Company  or  Koppers  United?  and 

4.  Can  Koppers  Company  be  declared  not  to  be  a  bolding 
company? 

7.  Can  Brockton  Be  Declared  Not  to  Be  a  Subsidiary  of 
Koppers  United,  Fuel  Investment,  or  Eastern ? 

Brockton  is  a  gas  utility  company  operating  in  Brockton, 
Massachusetts.  It  has  one  class  of  stock  outstanding,  en¬ 
titling  the  holders  to  one  vote  per  share.  As  shown  by  the 
corporate  chart  above,  33.13%  of  this  stock  is  owned 
by  Eastern;  of  the  voting  securities  of  Eastern,  Koppers 
Company  owns  14.59%  and  Fuel  Investment  Asso¬ 
ciates  owns  28.36%;  and  the  voting  securities  oif 
these  two  companies  are  100%  owned  by  Kopper^ 
United.  Thus,  tested  by  the  prima  facie  standard  of  SeCj- 
tion  2(a)(8)(A)  of  the  Act,  Brockton  is  a  subsidiary  o^ 
each  of  the  other  companies  named.2  The  issues  with  re¬ 
spect  to  Brockton  arise  under  that  part  of  Section  2(a)(8) 
which  provides  that  the  Commission,  upon  application 
shall— 


“*  *  *  declare  that  a  company  is  not  a  subsidiary  com-j 
pany  of  a  specified  holding  company  under  clause  (A) 
if  the  Commission  finds  that  (i)  the  applicant  is  not 
controlled,  directly  or  indirectly,  by  such  holding  com- 

*That  section  defines  a  “subsidiary  company”  of  a  specified  holding 
company  to  mean — 

“any  company  ten  per  centum  or  more  of  the  outstanding  voting  securi¬ 
ties  of  which  are  directly  or  indirectly  owned,  controlled,  or  held  with 
power  to  vote,  by  such  holding  company  (or  by  a  company  that  is  a 
subsidiary  company  of  such  holding  company  . . .),  unless  the  Commis¬ 
sion,  as  hereinafter  provided,  by  order  declares  such  company  not  to 
be  a  subsidiary  company  of  such  holding  company.” 
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pany  (either  alone  or  pursuant  to  an  arrangement  or 
understanding  with  one  or  more  other  persons)  either 
through  one  or  more  intermediary  persons  or  by  any 
means  or  device  -whatsoever,  (ii)  the  applicant  is  not  an 
intermediary  company  through  which  such  control  of 
another  company  is  exercised,  and  (iii)  the  manage¬ 
ment  or  policies  of  the  applicant  are  not  subject  to  a 
controlling  influence,  directlv  or  indirectlv,  bv  such  hold- 
ing  Company  (either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  -with  one  or  more  other  persons) 
so  as  to  make  it  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or  consumers 
that  the  applicant  be  subject  to  the  obligations,  duties, 
and  liabilities  imposed  in  this  title  upon  subsidiary 
companies  of  holding  companies.”  (Section  2(a)(8)). 

6006  Brockton  was  organized  in  Massachusetts  in  1855 
as  the  Bridgewater  Gas  Light  Company.  In  1882, 
after  the  town  of  Bridgewater  became  known  as  Brockton, 
the  company  changed  its  name. 

Ownership  and  control  of  Brockton’s  stock  have  gone 
through  several  stages.  In  1927,  control  passed  to  a  group 
known  as  the  Tenney  interests.  The  Tenney  interests,  to 
insure  continuity  of  managment,  had  created  a  voting  trust 
with  respect  to  Brockton  stock  in  1927.  The  three  voting 
trustees  were,  at  the  commencement  of  the  trust,  connected 
with  the  Tenney  management  group.  The  trust,  by  its 
terms,  lapsed  in  1932  and  was  in  that  year  extended  until 
1936.  The  same  trustees  served.  In  1930  Eastern  com¬ 
menced  purchases  and  acquired  both  voting  trust  certifi¬ 
cates  and  stock  free  of  the  trust. 

Notwithstanding  the  existence  of  the  trust,  Eastern  con¬ 
tinued  purchasing  Brockton  certificates  and  stock  until 
1936,  when  it  had  acquired  stock  and  voting  trust  certifi¬ 
cates  aggregating  39,509,  or  33.13%,  out  of  a  total 
of  119,258  shares  of  common.  Save  for  a  block  of  10.3% 
of  the  total  held  by  Tenney  interests,  management  and 
employee  personnel,  there  are  no  other  holders  of  as  much 
as  5%. 
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There  is  no  dispute  that  Eastern’s  holdings  in  Brocktok 
were  purchased  for  the  purpose  of  obtaining  control8 
Brockton  serves  territory  adjoining  that  served  by  the 
Old  Colony  Gas  Company,  a  100%  subsidiary  of 
Eastern,  and  it  was  hoped  that  the  control  might  eventually 
be  used  to  effect  a  consolidation  of  the  two  companies.^ 
Purchases  ceased,  allegedly  because  Eastern  doubted  thi 
wisdom  of  continued  expansion  in  the  gas  industry. 

There  is  a  good  deal  of  evidence  to  show  an  absence  01 
any  exercise  by  Eastern  of  control  or  controlling  influence 
over  Brockton.  It  is  uncontradicted  that  Eastern  never 
voted  its  holdings  in  Brockton.5  The  record  indicates  that 
no  officer  or  director  of  Brockton  is  an  officer  or  director! 
of  Eastern  or  any  other  Koppers  company,  or  a  nominee! 
or  designee  of  any  Koppers’  company.  The  stockholdings, 
have  not  been  used  as  an  inside  track  to  underwriting 
6007  advantages.6  Although  Koppers  has  coal  to  sell 
purchases  from  it  by  Brockton  have  been  negligible1 
and  although  Koppers  enterprises  have  coke  and  tar  to 
market,  coke  and  tar  produced  by  Brockton  is  locally  sold 
in  competition  with  Koppers. 

Two  major  incidents  in  the  relationship  between  Brockton 
and  Koppers  yield  conflicting  evidence  as  to  the  nature  of 
that  relationship.  I 

Eastern’s  indifference  to  the  existence  of  the  voting  trust  in  its  acqui-  | 
sition  of  interests  in  Brockton  may  be  explained  by  the  fact  that  it  knew 
that  the  trust  was  to  lapse  in  1936.  and  that  it  contemplated  acquiring 
an  interest  large  enough  to  block  a  continuation  of  the  trust. 

4As  we  shall  note,  negotiations  were  had  in  an  attempt  to  sell  gas  from 
Old  Colony  to  Brockton.  These  negotiations  were  begun  on  the  basis  of 
a  price  which  Brockton  could  not  reasonably  have  been  expected  to 
pay,  were  halfheartedly  pursued  and  soon  dropped.  The  proximity 
of  the  Old  Colony  plant  and  the  possibility  that  Koppers  will  again  at¬ 
tempt  to  make  profitable  gas  sales  to  Brockton,  using  all  the  pressure 
at  its  command,  must  be  taken  into  consideration  in  this  case. 

“Despite  the  fact  that  Brockton  had  had  some  difficulty  in  obtaining  a 
quorum  at  its  meetings,  it  has  never  solicited  proxies  from  Eastern. 
This  strange  situation  may  be  explained  by  the  pendency  of  these  ap¬ 
plications  and  by  the  fact  that  both  Brockton  and  Koppers  were  aware 
that  each  of  them  was  governing  its  activities  with  a  view  to  the  I 
record  in  this  proceeding. 

'As  we  shall  note,  in  the  discussion  of  Koppers’  relations  with  Brooklyn 
Union,  Koppers  has  used  its  influence  to  obtain  favorable  treatment  for 
the  Mellon  financial  interests  in  securities  distributions. 
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(a)  The  voting  trust — This  trust,  instituted  by  the  Ten¬ 
ney  interests  to  preserve  the  integrity  of  their  control, 
lapsed  in  1932  and  was  renewed  until  1936.  In  1936  Eastern 
had  completed  its  purchasing  of  Brockton  stock.  It  did  not 
desire  the  trust  to  continue.  Apparently  the  Brockton 
management  desired  its  continuation,  and  informed  East¬ 
ern  of  the  fact.  The  trust  lapsed.  Brockton’s  explanation 
of  the  lapse  was  that  it  was  advised  by  counsel  that  the 
status  of  the  trust  would  be  “questionable”  under  the  Act. 

(b)  Sale  of  gas  to  Brockton — In  1938  a  vice  president  of 
Eastern  proposed  to  Brockton  that  it  purchase  all  of  its  gas 
from  Old  Colony  Gas  Company.  Conferences  in  which 
Brockton  and  Eastern  were  represented  were  called  to  dis¬ 
cuss  the  question.  A  proposal  for  the  building  of  connect¬ 
ing  mains  and  the  sale  of  gas  at  42^  per  mcf  was  made 
to  Brockton.  Brockton  estimated  that  its  own  cost  of  pro¬ 
duction  was  between  3of  and  38<*  per  mcf  and  since,  fur¬ 
ther,  its  productive  capacity  was  greater  than  its  needs  at 
the  time,  Brockton  refused  to  consider  the  proposal.  It 
was  never  again  pressed. 

These  are  the  important  facts  in  the  record  bearing  on  the 
relationship  of  Koppers  and  Brockton  to  the  present.  Al¬ 
though  a  vice  president  of  Eastern  had  called  to  discuss 
Brockton  matters  w’ith  the  Brockton  management  in  1937 
and  1938, 7  there  is  no  evidence  of  any  further  meetings. 

If  Eastern’s  holdings  gave  it  the  power  to  procure  a 
lapse  in  the  voting  trust,  Eastern  was  successful  in  ridding 
itself  of  an  obstacle  in  the  way  of  exercise  of  its  control. 
But  it  is  apparent  that,  so  far  as  the  record  shows,  Eastern 
has  not  resorted  to  the  use  of  the  power  conferred  by  its 
position  as  holder  of  almost  one-third  of  Brockton’s  voting 
power.  We  do  not  know  whether  the  quiescence  of  Eastern 
results  from  contentment  with  the  management  of  Brockton, 

’These  conferences  took  place  after  the  preparation  of  financial  and 
other  data  for  the  year  (and  after  the  annual  meeting  and  annual  re¬ 
port).  At  one  of  these  meetings  it  was  proposed  that  Brockton  pur¬ 
chase  its  coal  requirements  from  Eastern.  The  executive  vice  presi¬ 
dent  of  Brockton  indicated  that  he  was  satisfied  with  the  coal  being 
used.  The  question  was  not  raised  again. 
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from  a  reluctance  to  test  its  power,  or  from  indifference. 
The  applications  respecting  Brockton  were  filed  in  1935, 
soon  after  the  passage  of  the  Act.  Up  to  1936,  during  the 
existence  of  the  voting  trust,  the  concentration  of  a  com¬ 
peting  block  may  have  prevented  the  exercise  of  control; 
after  that  period  the  relations  of  the  two  companies  were 
carried  on  against  the  background  of  the  pendency  of  these 
applications  and  were  undoubtedly  materially  influenced  by 
that  fact.  Moreover,  there  are  other  considerations  which 
bear  on  the  existence  of  “ control’ ’  or  “controlling 
6008  influence/’  as  those  phrases  are  used  in  the  statute, 
and  on  the  question  whether  the  applicants  should 
be  subject  to  the  Act. 

The  block  held  by  Eastern  is  about  three  times  the  size 
of  the  nearest  group  of  holdings8  and  lacks  but  .2% 
of  being  one-third  of  the  outstanding  stock.  As  such  it  is 
strategically  placed  to  block  vital  corporate  changes.9  Re¬ 
cent  meetings  of  Brockton  stockholders  (after  termination  j 
of  the  voting  trust)  have  had  bare  majorities  of  the  stock 
represented.  Over  S60  shareholders  have  been  represented. 
There  can  be  no  doubt  that  the  control  of  such  a  meeting 
may  be  swung  easily  by  the  voting  of  a  single  block  of 
barely  less  than  one-third  of  the  stock.  Nor  can  there  be 
any  doubt  that  the  mere  existence  of  such  a  block  of  stock  in 
the  hands  of  Koppers  must  necessarily  influence  the  man¬ 
agement  in  considering  any  questions  which  may  atfect 
Koppers. 

When  a  crisis  threatening  the  position  of  Eastern  or  an 
important  opportunity  for  enhancement  of  its  position  in 
Brockton  occurs,  it  may  use  the  last  measure  of  its  power 
to  have  its  way.  We  are  not  persuaded  that  it  might  not  do 
so  successfully.  It  will  be  recalled  that  Koppers  commenced 
purchase  of  Brockton  stock  in  1930  and  ceased  soon  after 
the  passage  of  the  Act.  As  far  as  we  are  aware,  Koppers 

“There  is  no  evidence  that  this  group  is  cohesive  enough  to  be  voted,  in 
any  case,  as  a  block. 

9E.  g.,  issuance  of  preferred  stock,  change  in  the  type  of  business,  and 
consolidation.  L.  Mass.  Title  XXII,  Ch.  155,  158,  164. 
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has  retained  all  its  holdings  for  the  last  seven  years,  al¬ 
though  the  return  thereon  has  amounted  to  approximately 
no  more  than  2%.  The  possibility  of  having  Brock¬ 
ton  buy  its  gas  from  Koppers  is  still  open.  The  record  shows 
that  an  arrangement  of  that  kind  would  be  extremely  profit¬ 
able  to  Koppers  and  that  it  probably  represents  the  only 
method  by  which  Koppers  can  realize  any  substantial  return 
on  its  investment.  It  is  entirely  possible  that  Koppers  is 
'waiting  for  an  opportunity  to  press  this,  or  some  other 
similar,  program  on  Brockton. 

Our  orders  under  Section  2(a)(8)  are  not  with  a  view  to 
determining  whether  punishment  or  reward  should  follow 
1  past  conduct.  Our  purpose  is  to  see  that  the  protection  of 
the  Act  is  applied  when  there  is  a  present  power  to  control 
or  to  exercise  a  controlling  influence.10  No  one  can 
6009  deny  that  the  absolute  and  relative  size  of  Eastern’s 
holdings  in  Brockton  represents  the  possession  of  the 
1  power  to  exercise  a  controlling  influence  over  the  affairs  of 
Brockton.  The  mere  possession  of  this  power  over  Brock¬ 
ton  renders  Brockton  subject  to  the  present  controlling  in¬ 
fluence  of  Eastern.  Detroit  Edison  Company  v.  Securities 
1  and  Exchange  Commission,  supra,  footnote  10;  Public  Serv¬ 
ice  Corporation  of  New  Jersey  v.  Securities  and  Exchange 
Commission,  C.  C.  A.,  3rd,  decided  August  12,  1942;  Ro¬ 
chester  Telephone  Corporation  v.  United  States,  307  U.  S. 

1  125  (1939).  That  the  power  may  not  have  been  exercised 
does  not  obviate  the  necessity  for  applying  the  protective 
provisions  of  the  Act. 

10This  position  is  basic  to  the  Court’s  result  in  Detroit  Edison  Company 
v.  Securities  and  Exchange  Commission ,  119  F.  (2d)  730  (C.  C.  A.  6th, 
1941).  In  denying  a  petition  for  review  of  an  order  of  the  Commission 
denying  an  application  under  Section  2  (a)  (8)  of  the  Act  for  a  declara¬ 
tion  that  petitioner  was  not  a  subsidiary  of  The  North  American  Com¬ 
pany,  the  Court  said: 

“The  present  Act  undertakes  to  bring  within  its  ambit  all  subsidi¬ 
aries  subject  to  ‘controlling  influence’  of  a  parent.  This  phrase 
should  be  construed  in  the  light  of  the  purpose  of  the  Act  of  which 
it  is  a  part,  and  when  understood  in  this  setting  in  the  light  of  its 
ordinary  signification,  it  means  the  act  or  process,  or  power  of 
producing  an  effect  .  .  .” 

See  also  Public  Service  Corporation  of  New  Jersey  v.  Securities  and 
Exchange  Commission,  C.  C.  A.  3rd,  decided  August  12,  1942. 
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Our  conclusion  need  not  be  based  solely  upon  the  doctrin4 
of  those  cases  which  would  put  applicants  to  the  proof  thai) 
control  or  controlling  influence  does  not  exist.11  Even  if 
we  disregard  completely  the  location  of  that  burden,  we 
cannot  And  sufficient  evidence  in  the  record  to  warrant  grant¬ 
ing  the  applications.  Nothing  in  the  record  has  convinced 
us  that  the  holding  of  almost  one-third  of  Brockton’s  stock 
does  not  represent  a  present  power  to  exercise  control  and 
a  controlling  influence  over  Brockton.  We  need  not  find 
that  Koppers  has  the  power  to  carry  its  point  on  every  oc¬ 
casion.  “A  controlling  influence  may  be  effective  without 
accomplishing  its  purpose  fully.”  Detroit  Edison  Company 
v.  Securities  and  Exchange  Commission,  119  F.  (2d)  at  739. 

The  applicants  themselves  are  aware  of  the  difficulties 
created  by  their  application,  for  they  point  to  the  provisions 
of  Section  2(a)(8)  which  permit  us  to  affix  conditions  to 
orders  granting  applications  under  that  section.12  It  is 
argued  that,  with  proper  conditions,  we  may  grant  the  ap¬ 
plication  and  retain  jurisdiction  to  terminate  the  grant 
should  future  facts  make  it  necessary.  Whatever  our  views 
might  be  as  to  this  suggestion  where  smaller  percentages  of 
total  voting  control  are  held  by  a  statutory  parent,  we  can¬ 
not  follow  it  here.  The  “actualities  in  *  *  *  intercorporate 
relationships”  ( Rochester  Telephone  Corporation  v.  United 
States,  307  U.  S.  125  (1939))  make  it  abundantly  clear  to 

11 Detroit  Edison  Company  v.  Securities  and  Exchange  Commission ,  119 
F.  (2d)  730  (C.  C.  A.  6th,  1941) ;  Securities  and  Exchange  Commission  v. 
Stinbeam  Gold  Mines  Company ,  95  F.  (2d)  691  (C.  C.  A.  9th,  1938); 
Piedmont  &  Northern  Railway  v.  Interstate  Commerce  Commission,  286 
U.  S.  299  (1932) ;  Schlemmer  v.  Buffalo,  etc.,  205  U.  S.  1  (1907) ;  Grand 
Trunk  Railway  v.  United  States,  229  Fed.  116  (C.  C.  A.  7th,  1916) ; 
Panhandle  Eastern  Pipe  Line  Company,  9  S.  E.  C. —  (1941),  Holding 
Company  Act  Release  No.  2778. 

“Section  2  (a)  (8)  provides,  in  part: 

“As  a  condition  to  the  entry  of,  and  as  a  part  of,  any  order  granting 
such  application,  the  Commission  may  require  the  applicant  to  apply 
periodically  for  a  renewal  of  such  order  and  to  file  such  periodic  or 
special  reports  regarding  the  affiliations  or  intercorporate  relation¬ 
ships  of  the  applicant  as  the  Commisson  may  find  necessary  or  ap¬ 
propriate  to  enable  it  to  determine  whether  in  the  case  of  the  appli¬ 
cant  the  conditions  specified  in  clauses  (i),  (ii),  and  (iii)  are  satis¬ 
fied  during  the  period  for  which  such  order  is  effective.” 
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us  that  no  officer  or  director  can  be  insensitive  to  the  domin¬ 
ant  position  of  a  holder  of  almost  one-third  of  his 
6010  corporation’s  stock,  where  there  are  no  comparable 
large  blocks.  His  natural  desire  to  assure  himself  of 
some  permanence  in  his  position  and  to  avoid  potent  criti¬ 
cism  will  inevitably  tend  to  predispose  him  (albeit  uncon¬ 
sciously)  to  favor  the  large  holder,  and  an  atmosphere  of 
good  will  toward  that  holder  will  inevitably  surround  his 
actions.  As  strenuously  and  as  honestly  as  he  may  deny 
being  subject  to  any  control  or  controlling  influence,  neither 
he  nor  w’e  can  shut  our  eyes  to  the  fact  that  his  status  may 
well  depend  upon  the  favor  of  the  holder  of  a  block  of  stock 
large  enough  to  create  a  major  intracorporate  conflict,  at 
the  least,  and  perhaps  large  enough  to  dominate  his  com- 
pany. 

When  such  is  the  case,  formal  conditions  in  an  order  re¬ 
quiring  that  we  be  informed  whether  any  directors  are  nom¬ 
inees  or  appointees,  or  whether  and  how  securities  have 
been  voted,  or  whether  any  transactions  or  negotiations 
have  been  entered  into  between  parent  and  subsidiary,  are 
of  little  avail.  The  “controlling  influence”  which  inheres 
in  the  holding  of  so  large  a  block  defies  precise  verbal  state¬ 
ment  or  specific  restraint.13 

In  view  of  the  foregoing,  we  must  deny  the  applications 
for  orders  declaring  Brockton  not  to  be  a  subsidiary  of 
Koppers  United,  Fuel  Investment,  or  Eastern.14 


“Our  power  to  impose  conditions  under  Section  2  (a)  (8)  is  limited 
to  requiring  reports  during  the  time  an  order  granting  the  application 
is  effective.  Reports  can  adequately  reflect  only  action  by  Brockton  or 
its  parents.  Koppers’  control  may,  without  articulation,  be  reflected  in 
such  matters  as  self-imposed  budget-making  for  expansion.  We  doubt 
whether  we  can  frame  a  condition  which  would  keep  the  shadow  of  a 
block  of  almost  one- third  of  the  stock  off  the  round  table,  when  the 
directors  and  officers  are  considering  a  proposal  which  might  prevent 
a  dividend  for  the  common  stock. 

“Compare  cases  in  which  applications  have  been  denied  with  respect  to 
statutory  holding  companies  owning  substantially  less  than  one-third  of 
the  statutory  subsidiary’s  voting  securities.  The  Hartford  Gas  Company, 

8  S.  E.  C.  758  (1941),  11  S.  E.  C.  -  (1942),  Holding  Company  Act 

Release  No.  3277,  affirmed ,  The  Hartford  Gas  Company  v.  Securities  and 

Exchange  Commission, - F.  (2d)  -  (C.  C.  A.  2d,  decided  July  16, 

1942) ;  Pacific  Gas  and  Electric  Company,  9  S.  E.  C. -  (1941),  Hold- 


Findings  and  Opinion 


9i 


II.  Can  Eastern  Be  Declared  Not  to  Be  a  Subsidiary  of 

Koppers  Company 9 

As  indicated  by  the  corporate  chart  {supra,  at  p.  3),  Kop¬ 
pers  United  Company  owns  100%  of  the  voting  se¬ 
curities  of  Koppers  Company  and  100%  of  the  voting  se¬ 
curities  of  Fuel  Investment  Associates.  Koppers 
6011  Company  and  Fuel  Investment  together  own 
42.95%  of  the  voting  securities  of  Eastern.  Of  this 
total  percentage  Fuel  Investment  holds  28.36%  and 
Koppers  Company  holds  14.59%.  Eastern  is  thus, 
by  definition,  a  subsidiary  of  Koppers  Company  and 
Koppers  Company  is  a  holding  company  with  respect  to 
Eastern,  unless  we  can  find  from  the  record  before  us  that 
Eastern  is  not  controlled  by,  or  subject  to  the  controlling 
influence  of,  Koppers  Company  “directly  or  indirectly  *  *  * 
(either  alone  or  pursuant  to  an  arrangement  or  understand¬ 
ing  with  one  or  more  other  persons)  ”  (Section  2(a)  (8)),  or 
that  Koppers  Company  does  not  control,  or  exercise  a 
controlling  influence  over,  Eastern,  or  “is  not  an  inter¬ 
mediary  company  through  which  such  control  is  exercised” 
Section  2(a)(7)). 

Eastern  is  admitted  to  be  a  subsidiary  of  Koppers  United, 
but  applicants  assert  that  it  is  not  a  subsidiary  of  Koppers 
Company.  In  the  entire  history  of  Koppers  Company  it 
has  had  23  board  members.  Of  this  number  only  three  have 
had  no  connection  with  Koppers  United  as  officer  or  direc¬ 
tor.  J.  T.  Tierney,  president  of  Koppers  United,  is  also 
chairman  of  the  board  of  Koppers  Company  and  chairman 
of  the  board  of  Eastern.  The  policies  of  Koppers  United 
are  determined  by  its  executive  committee.  That  committee 
determines  policy  with  respect  to  all  major  problems  of 


ing  Company  Act  Release  No.  2988,  affirmed.  Pacific  Gas  and  Electric 
Company  v.  Securities  and  Exchange  Commission,  127  F.  (2d)  378  (C. 
C.  A.  9th,  1942)  (rehearing  pending) ;  The  Detroit  Edison  Company, 
7  S.  E.  C.  968  (1940),  affirmed,  The  Detroit  Edison  Company  v.  Securi¬ 
ties  and  Exchange  Commission,  119  F.  (2d)  730  (C.  C.  A.  6th,  1941), 
cert.  den.  314  U.  S.  618. 
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Eastern  and  Koppers  Company.  Applicants  have  not  at¬ 
tempted  to  refute  the  obvious  fact  that  the  board  of  Kop- 
jpers  Company  is  merely  a  means  for  effectuating  the 
policies  decided  upon  by  Koppers  United.  It  is  insisted, 
however,  that  Koppers  Company,  as  such,  does  not  stand  in 
any  controlling  relationship  to  Eastern,  but  that  Koppers 
Company  and  Eastern  are  merely  children  of  the  same 
parent.  Tierney  testified  that  the  Koppers  system  of  enter¬ 
prises  is  generally  divided  into  two  main  branches,  stem¬ 
ming,  on  the  one  hand,  from  Koppers  Company,  and  on  the 
other  hand  from  Eastern.  We  are  requested  to  infer  that 
although  there  is  common  control  over  both  branches  there 
is  no  control  of  one  branch  over  the  other. 

We  cannot  accept  applicants’  argument.  The  corporate 
separations  in  the  top  Koppers  companies  are  paper  sep¬ 
arations.  In  fact,  irrespective  of  those  separations,  the 
same  persons  determine  major  policies  for  the  entire  group 
of  enterprises.  We  doubt  very  much  whether,  in  making 
such  decisions  with  respect  to  Eastern,  the  dominant  per¬ 
sons  in  Koppers  United  Company  make  a  conscious  deter¬ 
mination  to  act  exclusively  in  their  capacity  as  controlling 
persons  of  Fuel  Investment  Associates  and  not  as  control¬ 
ling  persons  of  Koppers  Company.  We  certainly  cannot 
find  that  the  management  and  policies  of  Eastern  are  not 
subject  to  a  controlling  influence  by  Koppers  Company  “di¬ 
rectly  or  indirectly  *  *  *  (either  alone  or  pursuant  to  an 
arrangement  or  understanding  with  one  or  more  other 
persons).” 

Moreover,  one  of  the  factors  in  the  control  which  Kop¬ 
pers  United  exercises  over  Eastern  stems  from  its  owner¬ 
ship  of  Eastern’s  voting  securities.  Koppers  United  has 
seen  fit  to  use  Koppers  Company  as  a  device  for  holding  a 
substantial  portion  of  these  securities.  Nothing  has  been 
shown  to  refute  the  natural  inference  that  Koppers  Com¬ 
pany  is,  by  virtue  of  its  holdings  in  Eastern,  an  inter¬ 
mediary  through  which  control  over  Eastern  is  exercised. 
It  is  interesting  to  note,  in  this  connection,  that  the  stated 
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value  of  Koppers  Company's  holdings  in  Eastern  is 
$25,000,000. 

6012  Under  the  statute  Koppers'  stockholdings  in  East¬ 
ern  create  a  parent-subsidiary  relationship  unless  we 
can  find  that  Eastern  is,  in  fact,  not  controlled  or  subject  to 
a  controlling  influence  by  Koppers  so  as  to  make  it  necessary 
or  appropriate,  within  the  meaning  of  Section  2(a)(8),  to 
subject  Eastern  to  the  standards  of  the  Act.  The  record 
contains  no  evidence  whatever  to  refute  the  statutory  pre¬ 
sumption.  As  we  have  indicated,  such  evidence  as  has  beer, 
offered  supports  that  presumption. 

Accordingly,  we  must  deny  the  applications  for  orders 
declaring  that  Eastern  is  not  a  subsidiary  of  Koppers  Com¬ 


pany. 

111.  Can  Brooklyn  Union  Be  Declared  Not  to  Be  a  Sub¬ 
sidiary  of  Koppers  Company  or  Koppers  United? 

Brooklyn  Union  is  an  operating  gas  utility  company  serv¬ 
ing  a  large  part  of  the  Borough  of  Brooklyn  and  a  small 
part  of  the  Borough  of  Queens,  in  the  City  of  New  York, 
with  manufactured  gas.  It  serves  over  750,000  customers, 
and  in  1939  sold  a  total  of  23,012,437  mcf  of  gas.  In  that 
year  its  gross  revenues  were  $23,313,1S6,  and  its  net  income 
was  $1,S02,591 — the  earnings  per  share  amounting  to  $2.42. 

A.  Koppersf  Stockholdings  in  Brooklyn  Union. 

Koppers  holds  177,940  of  a  total  of  745,364  shares,  or 
23.S7%  of  Brooklyn  Union’s  voting  stock.  This  con¬ 
stitutes,  by  far,  the  largest  block  of  those  securities.  Brook¬ 
lyn  Union’s  application  states  that  no  other  single  holder 
holds  as  much  as  5 (/c.  Koppers'  stockholdings  rep¬ 
resent,  therefore,  a  powerful  leverage  for  it  in  any  proposal 
for  corporate  action,  and  a  tremendous  advantage  in  case 
of  any  conflict. 

Section  4  of  Brooklyn  Union's  by-laws  provides  that  the 
holders  of  a  majority  of  its  stock  must  be  present  in  person 
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or  by  proxy  in  order  to  constitute  a  quorum  for  a  stock¬ 
holders  ’  meeting.  From  1929  to  1940  there  were  three 
years  (1937,  1938  and  1939)  in  which  Koppers  could  have 
broken  the  quorum  at  annual  meetings  and  in  other  years 
non-Koppers’  holdings  voted  at  annual  meetings  have 
barely  exceeded  one-half  the  total  number  of  shares  out¬ 
standing.  And  this  has  been  true  despite  the  fact  that  it 
has  been  Brooklyn  Unions  practice  to  send  follow-up  let¬ 
ters  after  the  first  proxy  letter  and  to  consult  with  stock 
brokers,  banks  and  trustees  in  an  effort  to  get  proxies. 

Between  1929  and  1940  the  lowest  percentage  voted  by 
Koppers  of  the  total  number  of  securities  voted  at  annual 
meetings  of  Brooklyn  Union  was  29.33%  and  the 
highest  was  32.84%.  Pursuant  to  New  York  law,  a 
two-thirds  vote  of  stockholders  having  voting  power  is  re¬ 
quired  for  various  important  corporate  activities.  These 
include  the  execution  of  mortgages  (excluding  purchase 
money  mortgages),  the  issuance  of  convertible  debt,  the  vol¬ 
untary  sale  of  franchise  or  property,  extensions,  limitations, 
or  other  changes  in  the  purposes  stated  in  the  certificate 
of  incorporation,  the  increase  or  reduction  in  the  par  value 
of  par  value  shares,  the  issuance  of  no-par  stock  where  only 
par  stock  has  been  previously  authorized,  or  the  issuance 

i 

of  par  stock  where  only  no-par  stock  has  been  previously 
authorized,  the  classification  or  reclassification  of  shares, 

i  m  7 

the  issuance  of  preferred  stock,  certain  changes  in  the  cer¬ 
tificate  of  incorporation  regarding  capital,  consolida- 
6013  tion  and  dissolution.15  In  view  of  the  strenuous  at¬ 
tempts  of  Brooklyn  Union  to  get  stockholder  par¬ 
ticipation  at  meetings,  it  is  significant  that  between  1929 
and  1940  non-Koppers  representation  at  annual  meetings 
has  been  as  low  as  48.83%  and  has  never  been  higher 
than  57.81%.  Should  Koppers  desire  to  block  cor¬ 
porate  changes  requiring  two-thirds  consent  of  the  voting 
securities,  it  seems  clear  that  its  stockholdings,  the  natural 

is  New  York  Stock  Corporation  Law,  Sections  16,  19,  20,  35,  36,  37,  86,  91, 
105. 
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apathy  of  some  security  holders,  and  Koppers’  ability  Ito 
swing  others  in  its  favor,  would  enable  it  to  veto  such 
changes. 

Koppers’  stockholdings,  representing  a  solid  block  of 
23.87%  of  total  voting  power,15**  had  the  power,  at 
least  in  a  few  years,  to  break  quorum  at  stockholders ’  meet¬ 
ings,  and  the  holdings  give  Koppers  a  tremendous  advant¬ 
age  in  the  event  that  it  desires  to  veto  important  corporate 
action.  The  size  of  these  holdings  must  therefore  be  givdn 
very  considerable  weight  in  disposing  of  these  applications 
under  Sections  2(a)(7)  and  2(a)(8). 

B.  Koppers *  Acquisition  of  Brooklyn  Union  Stock. 

In  1927  Koppers  made  market  purchases  of  about  20,00p 
shares  of  Brooklyn  Union  common  stock.  In  1928  Kopj- 
pers  acquired  practically  all  of  the  remainder  of  its  present 
holdings  of  177,940  shares  of  a  total  of  745,364  shares  out¬ 
standing.  The  details  of  the  transaction  resulting  in  thi? 
acquisition  of  the  major  portion  of  Koppers’  holdings  arj* 
important  in  understanding  the  relationship  between  Kop¬ 
pers  and  Brooklyn  Union. 

In  1926  American  Light  and  Traction  Company  (some 
of  whose  stock  was  held  by  Koppers,  and  in  whose  man¬ 
agement  Koppers  was  represented)  began  the  acquisition 
of  Brooklyn  Union  stock  and  bought  in  a  large  block.  In 
1927  a  dispute  arose  between  Koppers  and  American  Light 
and  Traction  Company  as  to  the  management  of  Milwaukee 
Gas  Light  Company,  one  of  American  Light  and  Traction’s 
subsidiaries.  Milwaukee  Gas  Light  Company  had  been  pur¬ 
chasing  gas  under  a  long-term  contract  from  the  Milwaukee 
plant  of  Koppers.  When  R.  B.  Brown,  president  of  Mil¬ 
waukee  Gas  Light  Company,  became  president  of  American 
Light  and  Traction,  he  brought  with  him  ill  will  against 
Koppers,  arising  out  of  the  Milwaukee  gas  sales,  and  a 

w*It  should  be  noted  that  this  block  is  owned  through  three  wholly- 
owned  subsidiaries  of  Koppers  United,  none  of  which  owns  as  much  as 
10%  of  Brooklyn  Union  stock. 
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general  theory  that  gas  utility  production  and  distribution 
facilities  should  be  jointly  owned.  Brown,  therefore,  pro¬ 
tested  violently  against  a  proposal  for  the  sale  of  the  coke- 
oven  plant  of  Brooklyn  Union  to  Koppers,  under  arrange¬ 
ments  whereby  Koppers  would  own  the  facilities  for  proc¬ 
essing  coal  and  manufacturing  coke  and  Brooklyn  Union 
would  purchase  gas  from  Koppers.  Koppers,  fearing  that 
American  Light  and  Traction  would  attempt  to  block  the 
proposed  sale  of  the  Brooklyn  Union  plant,  made  an  ar- 
1  rangement  whereby  American  Light  and  Traction  trans¬ 
ferred  its  holdings  in  Brooklyn  Union  to  Koppers,  and 
American  Light  and  Traction  took  over  Koppers’ 
6014  Milwaukee  plant.  The  result  of  this  transaction  was 
that  American  Light  and  Traction  lost  all  motive  for 
1  interfering  in  negotiations  for  the  sale  of  the  Brooklyn 
Union  plant  and  Koppers  solidified  its  position  in  Brooklyn 
Union.  In  1929,  therefore,  Koppers  occupied  approxi¬ 
mately  its  present  position  in  Brooklyn  Union. 

1  C.  Building  the  Coke  Plant  and  Subsequent  Negotiations 

with  Respect  Thereto. 

In  1925,  two  years  before  Koppers  acquired  any  interest 
in  the  securities  of  Brooklyn  Union,  the  management  of 
Koppers  had  under  consideration  proposals  for  the  build¬ 
ing  of  a  gas  plant  by  Koppers  and  the  sale  of  gas  there¬ 
from  to  Brooklyn  Union.  The  necessity  for  taking  “im¬ 
mediate  steps  to  control  the  coke  situation  in  the  New  York 
Harbor”16  was  apparent.  For  Brooklyn  Union,  which  had 
contemplated  since  1908  the  building  of  a  large  central  gas 
manufacturing  plant  to  substitute  for  the  scattered  proper¬ 
ties  acquired  during  the  course  of  growth  of  the  company, 
began  in  1924  its  acquisitions  of  property  in  the  Green- 
point  area  of  Brooklyn  to  serve  as  a  plant  site.  The  pos- 

“Quoted  from  a  memorandum  prepared  in  1925  by  Donald  Mac  Arthur, 
a  vice-president  of  Koppers,  and  which  was  under  consideration  by  the 
Koppers  management.  The  memorandum  refers  to  the  possibility  of 
“ruinous  competition”  in  the  coke  market  and  suggests  buying  into 
Brooklyn  Union  to  “take  a  strong  hold  of  the  situation.” 
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sible  independent  development  of  a  large  coke  seller,  as 
it  was  anticipated  Brooklyn  Union  would  be,  constituted 
very  real  and  serious  threat  to  the  Koppers  coke  marklet 
in  the  New  York  area. 

James  H.  Jourdan  was  president  of  Brooklyn  Union  at 
the  inception  of  actual  negotiations  for  the  building  of  tljie 
new  plant.  Howard  Bruce,  president  of  the  Bartlett-HaV- 
ward  Company,  then  a  large  independent  engineering  and 
construction  firm,  was  a  friend  of  Jourdan  and  was  con¬ 
sulted  frequently  in  the  formulation  of  plans  for  building 
the  new  plant.  In  1925  Bartlett-Hayward  lost  its  inde¬ 
pendence.  Control  of  the  company  was  sold  to  McClinti^- 
Marshall  Construction  Company  which  was  owned  by  tl|e 
Mellon  interests  and  which  then  held  5/6  of  the  Koppeijs 
stock.  Subsequently,  in  1928,  McClintic-Marshall  sold  Barj;- 
lett-Hayward  to  Koppers.  The  retention  of  Bruce  for  tl^e 
construction  of  the  new  Brooklyn  Union  plant  was  appar¬ 
ently  inevitable,  because  of  his  position  in  the  field,  his 
knowledge  of  Brooklyn  Union’s  needs,  and  his  friendship 
with  Jourdan.  However,  on  June  19, 1926,  Brooklyn  Union 
entered  into  a  contract,  not  only  with  Bartlett-Hayward 
(with  which  Bruce  was  associated),  but  also  with  McClintic- 
Marshall  and  the  Koppers  Construction  Company  (a  Kop¬ 
pers  subsidiary),  for  the  construction  of  the  Brooklyn  Union 
plant.17 

6015  Koppers,  unwilling  to  tolerate  the  crucial  effects 
of  “  ruinous  competition  in  the  sale  of  domestic  coke 
from  the  Brooklyn  Union  Gas  Company”18  on  its  invest - 


1TThe  applicants  have  made  much  of  the  fact  that  Koppers  was  engaged 
also,  in  connection  with  construction  of  the  plant  of  the  Consolidated 
Edison  Company.  They  insist,  therefore,  that  retention  of  Koppers  in  th|e 
course  of  building  the  Brooklyn  Union  plant  cannot  be  considered  in 
determining  whether  Koppers  controls  or  exerts  a  controlling  influence 
over  Brooklyn  Union.  We  shall  show  later  that  Koppers’  ability  tb 
control  the  nature  of  the  olant  to  be  built  was  vital  to  its  plans  of  dom 
ination  over  Brooklyn  Union’s  coal  and  coke  business.  In  view  cf 
Koppers’  fear  of  Brooklyn  Union’s  plan  to  build  the  plant  and  its  pre 
formulated  purpose  to  take  steps  to  preserve  its  coke  market  in  th 
New  York  harbor  area,  its  inclusion  as  a  party  to  the  construction 
contract  is  significant. 

"Memorandum  from  Donald  MacArthur,  a  vice  president  of  Koppers, 
to  H.  B.  Rust,  then  president  of  Koppers,  dated  January  10, 1925. 
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ments  in  eastern  coke  facilities,  proposed,  in  1927,  to 
Brooklyn  Union  that  Koppers  purchase  the  projected  new 
Brooklyn  Union  coke  plant  and  sell  gas  and  water-gas  coke 
(to  be  used  in  Brooklyn  Union’s  independent  water-gas  op¬ 
erations)  to  Brooklyn  Union.  That  proposal  was  accepted19 
and,  before  the  New  York  Public  Service  Commission 
passed  on  applications  for  approval  of  the  transfer,  con¬ 
tracts  for  the  sale  of  the  site  were  signed,  and  Koppers 
constructed  and  entered  into  possession  of  the  plant,  staffed 
it  with  almost  a  complete  set  of  personnel — from  superin¬ 
tendent  of  the  plant  to  laborers — and  commenced  opera¬ 
tions.  In  1930,  however,  the  New  York  Commission  disap¬ 
proved  the  sale.  It  stated  that  transfer  of  the  plan  would 
leave  Brooklyn  Union  with  insufficient  plant  capacity  under 
its  ownership  and  control,  and  its  opinion  recited  further 
that  the  sale  would  remove  the  plant  from  the  protective 
jurisdiction  of  the  New  York  Commission.20 

Some  new  arrangement  was  necessary  to  provide  for  this 
unforeseen  contingency.  Brooklyn  Union  now  had  an  ex¬ 
tremely  unbalanced21  plant  on  its  hands.  Although,  as  orig- 


19 A  prior  proposal  made  by  Koppers  to  build  a  plant  at  Bowery  Bay, 
from  which  gas  would  be  sold  to  Brooklyn  Union,  was  rejected  on  the 
alleged  ground  that  the  cost  of  gas  to  Brooklyn  Union  would  be  unrea¬ 
sonably  raised  because  of  the  distance  the  gas  would  have  to  be  piped. 

**Re  Brooklyn  Union  Gas  Co.,  P.  U.  R.  1930  D,  255.  It  is  of  particular 
interest  to  note  that  in  attempting  to  justify  the  sale  of  the  coke-oven 
plant  before  the  New  York  Public  Service  Commission,  Brooklyn  Union 
affirmatively  claimed  a  subsidiary  relationship  between  itself  and  Kop¬ 
pers.  Brooklyn  Union  attempted  to  show  to  that  Commission  that  since 
its  jurisdiction  extended  to  holding  companies,  jurisdiction  over  the 
plant  would  be  retained  even  though  Koppers  owned  it.  To  that  Chairman 
Maltbie  of  the  Commission  replied  (at  pp.  258-9) : 

“We  do  not  attach  any  gTeat  importance  to  this  suggestion.  In  the 
first  place  the  Act  to  which  counsel  refers  gives  limited  jurisdiction 
to  the  Commission  over  holding  companies — jurisdiction  which  would 
be  entirely  inadequate  to  deal  with  the  present  situation  and  which 
by  no  means  gives  to  the  Commission  the  same  jurisdiction  over  the 
coke  oven  company  I- referring  to  Brooklyn  Coke  and  By-Products 
Corporation,  formed  by  Koppers  to  take  over  the  Brooklyn  Union 
plantl  that  it  now  has  over  the  gas  company.” 

“The  term  “balanced”  plant  is  used  to  mean  one  which  contains  facili¬ 
ties  for  the  manufacture  of  both  coke-oven  gas  and  water-gas,  and  in 
which  the  production  facilities  arc  so  coordinated  that  no  more  coke  is 
produced  by  the  coke-oven  operations  than  is  sufficient  to  provide  fuel  for 
the  water-gas  operations.  In  the  opinion  of  many  operators,  including 
Brooklyn  Union’s  chief  engineer,  the  “balanced”  plant  is  the  ideal  type. 
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inally  designed,  the  plant  was  to  contain  74  cote 
6016  ovens,  upon  the  insistence  of  Koppers  and  in  con¬ 
templation  of  the  sale  of  the  plant  to  it,  the  batteries 
had  been  increased  to  contain  90  coke  ovens.  Similarly, 
Brooklyn  Union’s  capacity  to  consume  its  own  coke  was  re¬ 
duced  by  a  reduction  in  the  capacity  of  the  water-gas  plant 
from  the  amount  originally  contemplated,  with  the  result 
that  Brooklyn  Union  had  a  larger  production  capacity  for 
surplus  coke  than  any  gas  company  in  the  country.  Be¬ 
cause  of  the  increase  of  Brooklyn  Union’s  coke  capacity  and 
the  decision  of  the  New  York  Commission  refusing  to  permit 
the  sale  of  the  plant  to  Koppers,  Brooklyn  Union  was  a 
more  dangerous  potential  competitor  than  it  would  have 
been  originally.  Koppers  had,  therefore,  an  even  keener 
motive  to  maintain  its  market  position  than  that  which 
dominated  its  original  negotiations  with  Brooklyn  Union. 
Should  Brooklyn  Union  undertake  to  market  its  surplus 
coke  independently,  Koppers’  New  York  coke  market  might 
be  seriously  endangered.  Koppers  had,  therefore,  the 
strongest  of  motives  for  exercising  watchful  supervision 
and  a  controlling  influence  over  Brooklyn  Union’s  corpor¬ 
ate  activities.  And  its  stockholdings  provided  a  potent 
medium  for  that  supervision  and  influence. 

Koppers  was  apparently  able  to  find  the  solution  to  the 
problem  which  faced  it.  Although  alternative  plans  were 
discussed,  differing  in  details,  all  contemplated  Koppers  as 
the  exclusive  source  of  coal  and  market  for  coke — the  mat¬ 
ters  in  which  Koppers  had  the  most  vital  interest.  The 
parties  finally  entered  into  an  arrangement  whereby  Brook¬ 
lyn  Union  took  over  the  operation  of  the  plant — retaining  z. 
Koppers’  representative  to  furnish  supervision  and  advice 
— and  whereby  Brooklyn  Union  undertook  to  sell  all  of  its; 
surplus  coke  to,  and  to  purchase  its  coal  from,  Koppers. 
The  entire  operating  staff,  which  had  been  hired  by  Kop¬ 
pers,  was  transferred  to  Brooklyn  Union’s  payroll.  Con¬ 
tracts  were  entered  into  providing  for  the  purchase  by  Kop¬ 
pers  of  surplus  coke  from  Brooklyn  Union  and  the  sale  ofj 
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coal  by  Koppers  to  Brooklyn  Union  for  a  period  of  15 
ihonths.  Since  that  time  Brooklyn  Union  has  continued  the 
exclusive  purchase  of  coal  from  or  through  Koppers  and 
the  exclusive  sale  of  coke  to  Koppers  uninterruptedly, 
without  long-term  contracts.1’1' 

D.  Coal  and  Coke. 

On  the  basis  of  the  evidence,  it  seems  clear  that  the  re- 
Suits  of  the  relationships  between  Koppers  and  Brooklyn 
Union  closely  approximate  those  which  would  have  fol¬ 
lowed  if  Koppers  had  been  permitted  to  own  and  retain  op¬ 
eration  of  the  coke-oven  plant.23  The  net  result  of  the 
relationship  between  them  is  that  Brooklyn  Union  is  a 
means  of  processing  Koppers’  coal  for  delivery  into  the 
coke  market.  The  record,  the  briefs,  and  the  arguments  are 
replete  with  contentions  by  applicants  that  the  arrange¬ 
ment  is  of  mutual  advantage.  The  applicants  would  have 
us  find  that  thev  are  engaged  merelv  in  a  set  of  ordinarv 
business  dealings  of  no  significance  in  a  determination 
whether  control  or  controlling  influence  exists.  We  have 
not  undertaken  to  decide  whether  Brooklyn  Union’s  deal¬ 
ings  wuth  Koppers  result  in  greater  advantage  to 
6017  Koppers  or  to  Brooklyn  Union.  It  is  sufficient  that 
the  history  of  these  dealings  indicates  quite  clearly 
that  Koppers,  in  those  matters  which  are  most  important  to 
it,  has  been  able,  with  the  acquiescence  of  Brooklyn  Union’s 
management,  to  control  Brooklyn  Union’s  coal  and  coke 
business  and  to  prevent  the  “ruinous”  competition  of 
Brooklyn  Union  in  the  coke  market.  The  very  nature  of 
the  relationship  is  such  that  Koppers  must  dominate  many 
of  the  day-to-day  affairs  of  Brooklyn  Union;  and,  as  we 
shall  note,  it  succeeds  in  doing  so  with  respect  to  those  as- 

aaThe  non-existence  of  long-term  contracts  leaves  Brooklyn  Union  free, 
at  least  legally,  to  market  its  coke  in  competition  with  Koppers.  This 
provides  a  powerful  motive  to  Koppers  to  use  all  means  at  its  disposal  to 
keep  Brooklyn  Union  out  of  the  coke  market. 

”A  Koppers  vice  president  admitted  the  important  difference  that 
Brooklyn  Union  now  took  “all  the  risks.” 
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pects  of  Brooklyn  Union’s  operation  which  are  of  interest 
to  it. 

Up  to  1940  the  purchase  of  coal  for  Brooklyn  Union  was 
handled  by  Clifford  S.  Paige,  now  its  president.  Accord¬ 
ing  to  the  testimony,  Paige  determined  the  fairness  of  th<t 
prices  charged  to  Brooklyn  Union  by  comparing  Brooklyn 
Union’s  cost  of  operation  with  that  at  the  plant  of  Con¬ 
solidated  Edison  Company  at  Hunts  Point,  in  New  York. 
did  not  compare  coal  costs ;  he  compared  operating  costs— | 
and  these  comparisons  were  based  on  annual  figures.  Oij 
course,  Paige  had  no  w^ay  of  knowing  whether  Consolidated 
Edison  was  overpaying  for  its  coal,  except  by  noting  wid^ 
discrepancies  in  long-range  comparisons.  Paige  never 
sought  another  source  of  coal  or  asked  for  competitive  bids| 
on  coal.24  Although  there  were  other  gas  producers  in  the 
New  York  metropolitan  area  who  purchased  some  of  their 
coal  from  Koppers,  Paige  never  compared  their  prices  with 
those  which  he  was  paying. 

Since  1940,  Nickerson,  Brooklyn  Union’s  chief  engineer, 
has  been  handling  the  purchasing  of  coal  for  Brooklyn 
Union.  Nickerson’s  basis  for  the  judgment  of  price  fair¬ 
ness  has  been  the  price  paid  by  Consolidated  Edison  for 
its  coal.  If  those  prices  were  not  lower,  Nickerson  would 
regard  his  prices  as  satisfactory. 

Although  Brooklyn  Union  has  purchased  annually  from 
Koppers  about  $1,500,000  worth  of  coal  and  sold  annually 
to  Koppers  about  $2,000,000  worth  of  coke,  and  although 
the  cost  of  coal  is  the  most  important  raw  material  cost 
and  the  price  of  coke  an  important  revenue  factor,  the  board 
of  Brooklyn  Union  has  apparently  never  exercised  any 
but  the  most  casual  supervision  over  the  arrangements  with 
Koppers.  Insofar  as  coal  is  concerned,  the  procedure  has 
been  merely  for  Paige  to  inform  the  board  that  he  contem¬ 
plated  a  purchase  from  Koppers  at  the  “current  price.” 


*The  evidence  is  quite  clear  that  outsiders  seeking  Brooklyn  Union  Coal 
business,  even  while  Jordan  was  president,  were  referred  to  a  Koppers 
official  and,  of  course,  accomplished  nothing. 
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There  has  been  no  discussion  by  the  board  of  the  possibility 
of  getting  better  prices  from  other  sellers.25 

In  the  course  of  this  opinion,  we  shall  have  further  com¬ 
ment  to  make  on  the  effect  of  exclusive  coal  and  coke  deal¬ 
ings  with  Koppers.  One  of  the  most  important  effects  of 
this  arangement  may  be  noted  here.  Since  Brooklyn 
Union’s  surplus  coke  is  destined  for  the  Koppers  markets, 
Koppers  has  a  vital  interest  in  controlling  the  type  of  coal 
purchased  by  Brooklyn  Union  and  used  in  the  making 
6018  of  this  coke.  Coal  destined  for  the  coke  market 
must  be  mixed  to  produce  a  by-product  with  quali¬ 
ties  which  will  permit  it  to  compete  with  other  high-quality 
fuels.  It  is  admitted  that  there  are  “a  good  many”  coals 
available  in  the  New  York  market  for  gas  operations  other 
than  those  sold  by  Koppers.  Although  some  of  these  coals 
(such  as  Pennsylvania  coal)  are  not  as  suitable  for  high- 
quality  coke,  they  are  used  by  various  utilities  in  New  York 
because  of  the  nearness  of  their  source  and  their  relative 
cheapness.  Koppers’  arrangement  with  Brooklyn  Union 
gives  Koppers  exclusive  control  over  the  raw  material  of  its 
coke.  Prior  to  the  acquisition  of  its  interest  in  Brooklyn 
Union,  Koppers  had  built  a  large  coke  market  in  New 
York  and  spent  large  sums  of  money  in  building  public 
acceptance  of  the  Koppers  name  in  coke.  Koppers’  acquisi¬ 
tion  of  the  major  part  of  its  investment  in  Brooklyn  Union 
was  made  in  the  course  of  preserving  its  market  by  prevent¬ 
ing  “ruinous”  competition.  Since  Brooklyn  Union  began 
operating  its  present  plant,  Koppers  has  been  the  exclusive 
purchaser  and  distributor  of  Brooklyn  Union’s  coke,  and 
these  facts  indicate  a  further  reason  for  Koppers’  desire 

“Adrian  Larkin,  one  of  Brooklyn  Union’s  directors,  testified  that  to 
do  otherwise  than  leave  coal  purchasing  in  the  hands  of  the  officers  would 
require  that  he  “go  out  into  the  coal  business,  and  so  would  the  rest  of 
the  boys.” 

The  importance  of  vigilance  in  the  relations  between  Brooklyn  Union 
and  Koppers  is  emphasized  when  we  consider  that-excluding  dividends 
and  profits  realized  from  the  sale  of  Brooklyn  Union’s  coke — Koppers 
received  over  $16,700,000  in  gross  revenues  from  Brooklyn  Union  be¬ 
tween  1933  and  1939. 
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to  control  the  quality  of  the  coal  bought  by  Brooklyn  Unioq 
and  the  resulting  quality  of  the  coke  product.26 

With  respect  to  the  coke  produced  by  Brooklyn  Union, 
the  record  shows  numerous  attempts  by  other  purchaser^ 
to  share  in  Brooklyn  Union’s  product.  But  apparently) 
these  attempts  were  doomed  at  the  outset.  Many  years  ago 
Brooklyn  Union  was  approached  by  other  local  utilities  re¬ 
quiring  coke  for  their  water-gas  operations.  Paige  made 
no  attempt  to  discover  whether  he  might  not  dispose  of  his 
coke  more  advantageously  to  other  interests  than  Koppers. 
More  recently,  Paige  was  approached  by  other  coke  pur¬ 
chasers  in  an  attempt  to  procure  Brooklyn  Union  coke. 
Paige  entered  into  no  negotiations  with  these  people,  but 
instead  referred  them  to  Dan  M.  Rugg,  a  Koppers  of¬ 
ficial.27 

A  great  deal  of  testimony  was  devoted  to  an  attempt  to 
prove  that  Brooklyn  Union  could  not  sell  coke  to  local  utili¬ 
ties  needing  coke  for  water-gas  purposes.  Brooklyn  Union 
introduced  charts  purporting  to  show  that  the  maximum 
production  of  water-gas  coke  at  Brooklyn  Union  is  insuf¬ 
ficient,  for  substantial  portions  of  the  fuel  year,  to  satisfy 
the  requirements  of  Brooklyn  Union  and  to  permit 
6019  sales  of  excess  to  other  local  water-gas  producers. 
These  estimates  of  the  requirements  of  Brooklyn 


"The  argument  has  been  made  that  Koppers  is  the  only  seller  in  the 
country  which  can  supply  high  and  low  volatile  coals  in  proportions 
necessary  for  use  at  the  Brooklyn  Union  plant,  and  which  can  supply  the 
steamship  facilities  for  hauling  this  coal.  The  record  shows  that  other 
companies  can  supply  the  high  and  low  volatile  coal  mixtures  and  still 
others  supply  coal  oh  their  own  ships.  It  has  been  suggested  that  the 
combination  peculiar  to  Koppers  permits  the  delivery  of  coal  properly 
mixed  for  use  in  the  ovens.  And  arguments  have  also  been  made  that 
the  ability  to  plan  shipments  saves  demurrage  costs.  The  extent  of  these 
advantages  has  not  been  stated,  and  we  have  considerable  doubt  whether 
they  are  so  substantial  as  to  explain  the  complete  quiescence  with  which 
Brooklyn  Union  has  accepted  Koppers  as  an  almost  exclusive  source  of 
supply. 

27  Rugg  is  consultant  on  coke-oven  operations  at  Brooklyn  Union. 
His  status  is  discussed  infra.  One  of  the  potential  customers  was  told 
by  Rugg  that  Brooklyn  Union  could  not  satisfy  him  since,  for  many 
months  during  the  year,  Brooklyn  Union  did  not  satisfy  its  own 
requirements.  The  validity  of  this  explanation  will  be  commented  on 
below. 
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Union  and  other  utilities  are  based  upon  the  assumption 
that  suitable  water-gas  coke  must  be  able  to  pass  over  a 
21/>  inch  screen  without  being  sifted.  However,  the  record 
is  anything  but  clear  that  this  assumption  is  valid.  There 
is  testimony  that  1-inch  coke  has  been  supplied.  Brooklyn 
Union  itself  has  used  less  than  21/4-inch  coke.  Contracts 
between  Koppers  and  other  local  utilities  for  the  delivery 
of  coke  from  Koppers  for  water-gas  purposes  specify  no 
more  than  2-inch  coke.  It  is  insisted,  however,  that  in  fact 
deliveries  of  larger  size  must  be  made  to  avoid  complaints. 
Some  of  the  testimony  is  conflicting — one  of  the  witnesses 
who  testified  previously  to  the  New  York  Commission  that 
Koppers  shipped  2-inch  coke  to  Brooklyn  Borough  Gas 
Company,  testified  to  us  that  in  fact  better  than  2-inch  coke 
was  shipped. 

We  are  not  convinced  by  this  evidence  that  the  supplying 
of  water-gas  coke  to  other  local  utilities  by  Brooklyn  Union 
is  so  unfeasible  as  never  to  have  been  attempted.  Even 
if  the  applicants’  charts  are  completely  credited,  the  fact 
nevertheless  remains  that  for  substantial  portions  of  the 
fuel  year  Brooklyn  Union  produces  much  more  suitable 
water-gas  coke  than  it  can  use.  The  claim  has  been  made 
that  water-gas  producers  require  long-term  contracts  and 
prompt  and  consistent  delivery.  As  we  shall  indicate, 
Brooklyn  Union  can  and  does  store  over  90,000  tons  of  coke 
at  one  time.  We  are  not  convinced  that  Brooklyn  Union’s 
storage  capacity,  as  well  as  the  storage  capacity  of  other 
possible  coke  purchasers,  could  not  be  used  to  advantage 
in  meeting  the  requirements  of  other  local  water-gas  pro¬ 
ducers. 

However,  we  need  make  no  finding  that  Brooklyn  Union 
can  supply  other  utilities  with  coke.  We  need  find  only, 
and  we  do  find,  that  no  attempts  have  been  made  to  do  so. 
This  is  not  a  case  of  frustrated  attempts  by  Brooklyn  Union 
to  build  its  own  business,  unsuccessful  because  its  produc¬ 
tive  capacities  do  not  permit  it  to  do  so;  it  is  a  case  of 
complete  acceptance  of  Koppers’  dominance  in  the  coke 
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field,  and  elaborate  and  sustained  attempts  at  justification 
thereof.  Paige’s  explanation  was  less  complicated.  He 
testified  that  his  reason  for  not  undertaking  to  sell  coke 
to  other  gas  companies  in  the  metropolitan  area  was  nqt 
that  he  could  not  satisfy  their  requirements,  but  that  hp 
already  had  an  arrangement  with  Koppers  for  disposing 
of  all  his  surplus  coke. 

1.  Coke  Inventories — At  the  time  the  sale  of  the  Brooklyh 
Union  plant  to  Koppers  was  proposed,  Jourdan  testified  be¬ 
fore  the  New  York  Public  Service  Commission  that  the  sale 
of  the  plant  would  aid  Brooklyn  Union  by  relieving  it  o£ 
the  necessity  of  carrying  large  inventories  of  coke  repre 
senting  vast  amounts  of  money  yielding  no  return.  Ap 
plicants’  witnesses  have  attempted  to  justify  Koppers’  coa 
and  coke  arrangements  with  Brooklyn  Union  on  the  ground 
that  they  are  designed  to  permit  drastic  reductions  in  its 
inventory.  The  facts  brought  out  in  the  record  lend  very! 
little  weight  to  this  attempted  justification. 

Under  the  arrangements  worked  out  between  Brooklyn 
Union  and  Koppers,  Brooklyn  Union  is  required  to  store] 
the  coke  and  to  bear  the  cost  of  storage  and  the  risk  of  loss 
through  depreciation  until  Koppers  is  ready  to  truck  the 
coke  away.  In  the  light  of  the  claim  that  the  arrangement 
results  in  a  substantial  lightening  of  Brooklyn  Union’s 
inventory  burdens,  the  following  charts  are  of  particular 
significance : 
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6020  Tons  of  Coke  Stored  by  Brooklyn  Union  at  Its 
Greenpoint  Plant  During  the  Twelve  Months 

of  1988 

January _ coke  42,622.10 

breeze28 _ _ _  2,627.90 

February _ coke  25,708.83 

breeze  -  2,704.10 

March _ coke _ 16,834.13 

breeze  _  1,555.35 

April _ coke  23,360.70 

breeze  _  1,350.55 

May  _ coke  28,459.64 

breeze  _  1,425.55 

June  _ coke  36,642.44 

breeze  _  1,683.35 

July  _ coke  56,844.20 

breeze  _  1,778.35 

August _ coke  75,281.36 

breeze  _  2,443.35 

September _ coke  78,903.61 

breeze  _ , _  1,524.35 

October  _ coke  81,862.45 

breeze  _  1,642.35 

November  _ coke  86,809.41 

breeze  _  1,766.35 

December  _ coke  78,457.56 

breeze  _  3,836.35 


The  following  is  a  comparative  statement  of  coke  inven¬ 
tories  in  net  tons  on  April  1  and  September  1  for  the  years 
1935  to  1940  in  the  Brooklyn  yards  of  Koppers  and  in  the 
Brooklyn  Union  plant: 

April  1  1935  1936  1937  1938  1939  1940 

Brooklyn  Plant 

(Koppers)  34,525  27,972  43,428  44,662  43,940  38,083 

Greenpoint  Plant 
(Brooklyn 

Union)  35,984  11,598  10,201  16,834  20,452  2,779 


““Breeze”  is  coke  in  small  form. 
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September  1 
Brooklyn  Plant 

(Koppers)  41,088  41,737  35,675  43,722  35,861 

Greenpoint  Plant 
(Brooklyn) 

Union)  90,568  85,987  74,204  75,281  83,667 


6021  These  charts  indicate  that,  for  substantial  periods 
of  the  year,  Brooklyn  Union  acts  as  a  major  coke 
storage  yard  for  Koppers.29 

2.  Coal  and  Coke  Price  Comparisons — Brooklyn  Union 
has  introduced  a  great  deal  of  evidence  with  respect  to 
coal  and  coke  prices.  It  has  attempted  to  show,  for  ex¬ 
ample,  that  between  the  years  1933  and  1939  the  cost  of 
coal  carbonized  at  Brooklyn  Union  has  always  been  less 
(from  amounts  ranging  between  about  2<t  and  15^ 
per  ton)  than  that  of  coal  carbonized  at  the  Hunts  Point 
coke-oven  plant  of  Consolidated  Edison.  The  evidence  re¬ 
veals,  however,  that  extraneous  charges  are  contained  in 
the  figures  for  the  Consolidated  Edison  Company  plant, 
including  a  3^>%  handling  charge,  and  at  least  a 
2^  per  ton  difference  because  of  variations  in  the  coal 
mixtures  used  at  Consolidated  Edison’s  plant.  It  was 
stated  that  even  these  adjustments  would  show  Brooklyn 
Union  to  be  in  a  better  cost  position.  Although  we  may  be¬ 
lieve  this,  we  have  no  basis  for  determining  the  validity  of 
Consolidated  Edison’s  cost  as  a  standard. 

Other  comparisons  between  Brooklyn  Union’s  and  Con¬ 
solidated  Edison ’s  coal  prices  yield  no  definitive  conclusion. 
At  times  Brooklyn  Union  paid  higher  and  at  times  lower 
prices  than  Consolidated,  despite  the  fact  that  Koppers’ 


“One  of  the  advantages  stated  to  accrue  to  Brooklyn  Union  from  the 
coke  arrangement  is  that  Brooklyn  Union  need  not  vary  its  production 
of  gas  depending  upon  the  absorptive  capacities  of  the  coke  market. 
The  Koppers  gas  production  plants,  which  do  not  ordinarily  operate  at 
full  capacity,  are  cited  as  an  example.  The  claim  lacks  substance. 
Since,  apparently,  the  local  market  can  absorb  more  than  Brooklyn 
Union  produces,  and  Brooklyn  Union  apparently  has  storage  capacity 
sufficient  to  adjust  itself  to  seasonal  variations,  Brooklyn  Union  may  | 
operate  constantly  at  full  capacity  without  choking  itself.  And  this 
is  possible  as  long  as  Brooklyn  Union  has  effective  outlets  for  the  sale 
of  its  coke,  whether  independent  or  otherwise. 
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favored  position  as  coal  seller  to  Brooklyn  Union  and  the 
related  arrangement  for  the  disposition  of  Brooklyn  Union's 
coke  have  conferred  advantages  on  Koppers  which  might 
have  been  expected  to  result  in  consistently  lower  coal 
prices. 

Attempts  were  made  to  equate  prices  paid  for  coal  by 
Brooklyn  Union  against  “fair  market  prices ”  for  such  coal. 
However,  with  respect  to  a  good  many  of  these  estimates, 
fair  market  price  was  determined  upon  the  basis  of  prices 
paid  by  the  Consolidated  Edison  Company.  And  with  re¬ 
spect  to  some  of  these  estimates,  the  evidence  indicates 
that  they  were  made  on  the  basis  of  prices  charged  by 
Koppers  to  Brooklyn  Union.  At  least  one  estimate  of 
“a  market  price”  based  on  sales  by  Koppers  to  Brooklyn 
Union  was  higher  than  actual  prices  being  paid  by  others 
under  long-term  contracts  for  that  type  of  coal. 

The  attempts  at  comparisons  of  coke  prices  are  as  incon¬ 
clusive  as  those  with  respect  to  coal  prices.  A  chart  in¬ 
tended  to  show  average  realization  per  net  ton  for  domestic 
coke  for  the  years  1935  to  1939  at  the  ovens  of  various  pro¬ 
ducers,  including  Brooklyn  Union,  certainly  does  not  show 
Brooklyn  Union  to  be  favored.  Four  Koppers  plants  were 
used  for  comparison.  Brooklyn  Union’s  “net  realization” 
was  weighed  by  the  addition  of  items  of  30c  or 
6022  over  per  ton  to  account  for  Koppers’  use  of  its  own 
Brooklyn  coke  storage  and  distribution  facilities. 
Crediting  this  calculation  (although  we  doubt  the  validity 
of  the  adjustment),  Brooklyn  Union  received  first  highest 
prices  in  1935  and  1936,  second  in  1937,  and  third  in  1938 
and  1939.  If  the  weighting  factor  is  excluded,  Brooklyn 
Union  received  second  highest  in  1935  and  1936,  fourth 
highest  in  1937  and  1938,  and  third  highest  in  1939.30 

No  attempt  has  been  made  to  base  computations  upon  the 
cost  of  producing  coke  at  any  of  the  plants  compared.  The 

"’One  of  the  Koppers  plants  sells  coke  directly  to  consumers.  In  com¬ 
puting  net  realization  at  that  plant,  the  price  to  the  consumer  was  used. 
This  may  explain  why  in  1938  and  1939  that  plant  showed  the  highest  net 
realization  per  ton. 
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applicants  have  insisted  that  there  exists  no  single  ac¬ 
cepted  method  of  determining  the  cost  of  the  manufacture 
of  the  various  by-products  in  the  process  of  manufacturing 
illuminating  gas.  Thus,  we  would  be  unable  to  compare] 
if  such  a  comparison  were  necessary,  the  relative  profitable  ¬ 
ness  of  Brooklyn  Union’s  coke  arrangements  with  Koppersl 

We  are  not  required,  for  the  purpose  of  this  proceeding, 
to  find,  on  the  one  hand,  fair,  or  on  the  other  hand,  unfair] 
practice  with  respect  to  coal  and  coke  prices.  We  do  not; 
conceive  such  findings  to  be  necessary  to  a  disposition  of 
this  case.  As  we  have  indicated,  the  touchstone  of  the 
relationship  between  Brooklyn  Union  and  Koppers  lies  in 
Koppers’  control  of  the  processing  of  its  coal  and  not,  in 
a  comparative  sense,  in  any  unfairness  of  prices. 

Brooklyn  Union  has  repeatedly  attempted  to  justify  its 
coke  arrangements  on  the  ground  that  it  is  thereby  relieved 
of  the  maintenance  of  capital  facilities  and  a  distribution 
organization  equipped  to  handle  the  independent  distribu¬ 
tion  of  coke.  But,  if  we  are  to  infer  from  the  evidence  that 
independent  distribution  would  be  unprofitable,  we  could 
do  so  on  the  basis  of  this  record  only  if  we  shared  the  views 
of  applicants’  witnesses,  who  have  intimated  that  any  at¬ 
tempt  by  Brooklyn  Union  to  maintain  competition  with 
Koppers  in  the  independent  sale  of  coke  would  be  dis¬ 
astrous  for  Brooklyn  Union.31 


slThe  cost  to  Koppers  of  competition  with  Brooklyn  Union,  should  it 
undertake  independent  distribution,  was  estimated  at  $1,000,000  annually, 
before  Brooklyn  Union’s  plant  was  expanded  to  its  present  capacity. 
Koppers  has  made  it  clear  to  Brooklyn  Union  that,  should  Brooklyn  Union 
attempt  competition,  Koppers  would  not  sit  by  while  its  valuable  invest¬ 
ment  in  the  Long  Island  coke  market  was  attacked.  This  argument  has 
been  typified  not  as  a  “threat,”  but  rather  as  a  “persuasive  selling 
argument”  to  induce  Brooklyn  Union  to  refrain  from  marketing  its  own 
coke.  The  attempt  would  mean  a  difficult  job  for  Brooklyn  Union,  and 
might  be  met  by  fierce  competitive  resistance.  The  Brooklyn  Division  of 
Koppers  owns  three  large  yards  at  Gowanus,  Mill  Basin,  and  Jamaica — 
served  by  shipping  routes  and  truck.  It  has  a  fleet  of  trucks,  garages, 
drivers,  mechanics,  and  helpers.  It  has  a  central  organization  in  Brook¬ 
lyn  for  the  handling  and  coordination  of  distribution.  It  has  a  large 
selling  organization,  service  corps,  and  goodwill  built  up  through  con¬ 
stant  advertising  of  the  Koppers  trademark.  Koppers  has  had  to  com¬ 
pete  from  time  to  time  with  other  coke  in  the  Long  Island  territory 
and  by  reason  of  these  advantages  has  still  been  able  to  market  its 
own  coke  at  $1  to  $1.50  higher  per  ton. 
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6023  3.  Additional  Advantages  to  Koppers  by  Reason 

of  the  “  Arrangement ”  with  Brooklyn  Union — The 
ability  to  command  all  of  Brooklyn  Union’s  coke  surplus 
for  distribution  in  the  local  markets  has  other  advantages 
for  Koppers.  The  necessity  for  long  hauls  to  New  York 
markets  from  Koppers’  plants  in  Connecticut,  Everett,  or 
Philadelphia,  rather  than  sales  directly  from  Brooklyn 
Union,  results  in  a  distribution  cost  differential  of  be¬ 
tween  25<t  and  50?  per  ton.  That  added  cost  is  saved  with 
respect  of  6Qc/c  of  Koppers’  coke  sold  in  the  local  market, 
for  Brooklyn  Union  provides  that  amount  to  Koppers  for 
local  distribution. 

Brooklyn  Union  aids  otherwise  in  the  distribution  of  Kop¬ 
pers’  coke.  Koppers’  coke  is  claimed  to  be  dustproof  and 
is  identified  by  a  sparkle  in  the  coke,  produced  by  “flitter” 
(a  bronze  powder).  Flitter  is  sprayed  on  the  coke,  and  it  is 
dustproof ed  with  an  oil  spray  by  Brooklyn  Union.  Brook¬ 
lyn  Union  owns  the  equipment  for  spraying  the  coke,  and 
Brooklyn  Union’s  men  apply  the  flitter  for  Koppers.  Coke 
coming  from  the  ovens  varies  in  size  from  dust  to  6-inch 
lumps.  It  must  be  crushed  and  screened  for  retail  distribu¬ 
tion.  This  Brooklyn  Union  does.  For  a  time  Brooklyn 
Union  mailed  circulars  advertising  Koppers’  coke  with  its 
regular  monthly  gas  bills  (the  expense  being  borne  by  Kop¬ 
pers),  and  on  one  occasion  employees  of  Brooklyn  Union 
prepared  a  window  display  for  a  large  department  store 
in  Brooklyn  advertising  Koppers’  coke.  Brooklyn  Union 
employees  have  been  urged  to  purchase  Koppers’  coke  for 
their  domestic  use,  and  payments  for  that  coke  have  been 
deducted  from  their  salaries. 

Brooklyn  Union  is  the  only  company  (other  than  ad¬ 
mitted  subsidiaries  of  Koppers)  which  buys  all  of  its  coal 
from  or  through  Koppers,  and  the  regularity  and  pre¬ 
dictability  of  relationships  between  Brooklyn  Union  and 
Koppers  result  in  still  a  further  advantage  to  Koppers. 
Brooklyn  Union  and  a  Koppers  plant  located  at  Seaboard, 
New  Jersey,  consume  almost  the  entire  output  of  one  of 
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Koppers’  coal  mines,  the  Beard’s  Fork.32  The  Beard’ 
Fork,  and  other  Koppers  mines,  operate  with  greater  regu 
larity  than  other  mines  in  their  territory,  thereby  reducing 
the  pro  rata  cost  of  such  fixed  charges  as  those  for  ventila¬ 
tion.  drainage,  taxes,  and  superintendence.  Although  an 
attempt  was  made  to  minimize  this  advantage,  it  is  con¬ 
ceded  that  the  consistency  of  mine  operations  reduces  sell¬ 
ing  expenses.  It  is  clear  that  this  reduction  in  cost  has 
not,  in  the  past,  been  taken  into  consideration  in  fixing  the 
price  of  coal  to  Brooklyn  Union. 

4.  The  conclusion  from  the  foregoing  facts  with  respect 
to  the  coal  and  coke  arrangements  is  patent.  Geared  to 
the  production  of  the  largest  amount  of  surplus  coke  of 
any  gas  plant  in  the  country,  allegedly  unequipped  to  handle 
the  distribution  of  these  surpluses  independently,  com¬ 
pletely  dependent  upon  purchases  by  Koppers,  Brooklyn 
Union  may  well  feel  helpless  and  fear  the  effects  of  the 
loss  of  Koppers  as  a  coke  consumer.  But  if  this  be  true,  we 
could  imagine  no  more  potent  threat  in  the  hands  of 
6024  Koppers.  Even  though  we  adopt  the  testimony  in¬ 
dicating  a  willing  acceptance  of  Koppers  as  the  sole 
coke  purchaser,  the  threat  remains.  These  facts,  together 
with  Koppers’  stock  ownership  which  we  have  previously 
discussed,  certainly  have  a  material  bearing  in  assessing 
the  claim  that  there  is  an  absence  of  control  or  controlling 
influence  in  the  relationship  between  Koppers  and  Brooklyn 
Union.  Moreover,  there  are  other  pertinent  facts  upon 
v’hich  wTe  now  proceed  to  comment. 

E.  Personal  Relationships 


The  affairs  of  a  company  must  necessarily  be  adminis¬ 
tered  by  human  beings,  subject  to  human  influences.  Among 
these  are  friendships  and  the  desire  to  cultivate  and  pre¬ 
serve  favorable  connections.  We  are  convinced  that  Kop- 


”This  mine  is  owned  by  a  subsidiary  of  Virginian  Railway  Company 
(a  subsidiary  of  Virginian  Corporation  which  is,  itself,  a  Koppers  sub¬ 
sidiary)  whose  affiliation  with  Brooklyn  Union’s  management  will  be 
discussed,  infra. 
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pers’  relations  with  Brooklyn  Union  have  roots  not  only 
in  Koppers’  stock  position  and  in  the  claimed  mutual  ad¬ 
vantages  resulting  to  the  companies  from  these  relations, 
hut  also  in  traditions  based  on  personal  friendship  and 
the  natural  good  will  toward  Koppers  of  persons  connected 
with  Brooklyn  Union’s  management  who  have  other  busi¬ 
ness  connections  with  Koppers. 

•  1.  Jourdan  and  Koppers — James  H.  Jourdan  succeeded 

his  father  as  president  of  Brooklyn  Union.  Howard  Bruce 
was  a  friend,  not  only  of  the  father,  but  of  the  son.  The 
friendship  of  Bruce  with  the  younger  Jourdan,  one  of  the 
important  factors  which  brought  Koppers  into  its  present 
relationship  with  Brooklyn  Union,  continued  after  Bruce 
became  connected  with  the  Koppers  enterprises  through 
the  sale  of  Bartlett-Havward  (Bruce’s  company)  to  the 
Koppers  system.  Jourdan,  when  he  felt  he  could  no  longer 
maintain  the  duties  of  the  presidency  of  Brooklyn  Union, 
asked  Bruce  to  suggest  a  successor.  It  was  Bruce  who  sug¬ 
gested  Paige. 

After  meeting  H.  B.  Rust  (then  president  of  Koppers 
United),  Jourdan  inaugurated  a  tradition,  which  Clifford 
E.  Paige  (now  president  of  Brooklyn  Union)  has  followed, 
of  a  close  and  intimate  relationship  with  Koppers.  In  1927, 
when  Koppers  began  the  acquisition  of  stock  in  Brooklyn 
Union,  Jourdan  invited  Rust  to  put  a  representative  on  the 
Brooklyn  Union  board.  Rust  declined  that  offer.  Jourdan, 
during  the  course  of  his  acquaintanceship  with  Rust,  fre¬ 
quently  repeated  his  invitation.33  Rust  and  Jourdan  main¬ 
tained  frequent  correspondence  on  the  affairs  of  Brooklyn 
Union  and  Jourdan  habitually  reported  to  Rust  on  the  an¬ 
nual  meetings  of  Brooklvn  Union. 

In  1930  Brooklyn  Union  issued  $18,000,000  of  debentures. 
Jourdan  arranged  with  the  National  City  Company,  which 
was  to  underwrite  the  issue,  for  a  participation  of  $5,000,000 
to  be  allocated  to  the  Mellon  interests,  after  receiving  a 

“Although  as  early  as  1931  it  appeared  that  Rust  might  accede  to  these 
invitations,  in  fact  Koppers  made  no  designation  for  the  Brooklyn  Union 
board  until  years  later. 


Findings  and  Opinion  117 

visit  from  Richard  K.  Mellon.  Mellon  was  able  to  say, 
after  his  talk  with  Jourdan,  that  the  Mellon  interests  weite 
“more  than  pleased  with  the  allotment  of  the  New  Brooklyn 
Union  bonds.”  At  the  conclusion  of  the  negotiations,  RuSt 
thanked  Jourdan  for  the  Mellon  participation,  saying,  “I 
think  you  were  very  generous  with  our  Pittsburgh  banks, 
and  that  you  did  just  right  in  the  way  you  handled  the 
whole  thing.” 

6025  So  complete  was  the  understanding  between  Rust 
and  Jourdan  that  Rust  was  able  to  say  to  Jourdan, 
“You  have  our  confidence  here  one  hundred  per  cent.  We 
feel  most  fortunate  in  having  you  as  a  partner,”  and  “JL 
know  your  attitude  is  always  one  hundred  per  cent.” 

2.  Paige  and  Koppers — Paige,  it  will  be  recalled,  was; 
first  suggested  as  successor  to  Jourdan  by  Bruce.  Upon 
Jourdan ’s  resignation  from  the  presidency  in  1935,  Paige 
was  elected  president.  Jourdan,  however,  retained  his  po¬ 
sition  as  chairman  of  Brooklyn  Union’s  board.  Upon  Jour- 
dan’s  death  in  1938,  Paige  asked  J.  T.  Tierney  (now  presi¬ 
dent  of  Koppers  United)  to  appoint  a  successor  director. 


Although  Paige  would  have  preferred  Tierney  himself  on 
the  board,  Paige  “told  him  he  was  entitled  *  *  *  to  the 
designation  of  the  membership  *  *  *”  Some  time  after 
the  request,  Tierney  suggested  the  name  of  William  de 
Krafft  and  de  Krafft  was  made  a  member  of  Brooklyn 
Union’s  board  and  subsequently  became  a  member  of  its 
executive  committee. 

Paige  has  carried  forth  the  Jourdan  tradition  in  main¬ 
taining  a  close  and  intimate  relationship  with  Koppers.  He 
has  forwarded  statistics  on  annual  meetings  to  Tierney; 
he  has  conferred  with  Koppers  before  taking  important  ac¬ 
tion;  he  has  invited  Koppers’  representation  on  the  board 
of  Brooklyn  Union  every  time  a  vacancy  occurred;  and  he 
has  submitted  to  Koppers  the  name  of  every  person  se¬ 
lected  to  fill  a  vacancy.34 


MThe  maintenance  of  a  friendly  president  for  Brooklyn  Union  is  a 
matter  of  vital  importance  to  Koppers.  Tierney  has  discussed  the  ques¬ 
tion  of  finding  a  successor  to  Paige  with  Larkin,  Coe,  Sr.,  and  Coe,  Jr., 
three  directors  of  Brooklyn,  who  will  be  discussed  subsequently  herein. 
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In  1937  Brooklyn  Union  was  involved  in  a  rate  proceeding 
before  the  New  York  Public  Service  Commission.  Rugg 
(a  Koppers  official)  discussed  the  case  with  Paige  and 
reported  to  the  president  of  Koppers.  In  transmitting  that 
report,  Rugg  wrote:  “Mr.  Paige  has  discussed  this  matter 
with  Mr.  Coe  (a  Brooklyn  Union  director)  whose  first  im¬ 
pression  was  that  the  company  should  continue  the  fight. 
He  is  anxious  for  your  opinion  or  instructions  before 
his  board  meeting  next  Tuesday.’ ’ 

1  3.  Rugg  and  Koppers — Dan  M.  Rugg  is  a  vice  president 
of  Koppers  company  in  charge  of  its  Brooklyn  Division.35 
lie  superintended  the  operations  of  Brooklyn  Union’s  plant 
while  it  was  operated  by  Koppers,  prior  to  its  transfer  back 
to  Brooklyn  Union.  Rugg,  who  has  at  all  times  been  a 
Koppers  official,  has  remained  with  Brooklyn  Union’s  coke 
plant  in  a  supervisory  and  consultative  capacity.  After  the 
transfer  of  the  plant  to  Brooklyn  Union,  Rugg  controlled 
the  technical  and  mechanical  operations  of  the  coke  plant 
and  the  training  of  personnel.  As  has  been  indicated,  the 
original  staff  of  the  plant  was  selected  by  Rugg  and  this 
entire  staff  was  retained  by  Brooklyn  Union  when  the  plant 
was  transferred  back  to  it. 

6026  Rugg  spends  half  a  day  at  the  Brooklyn  Union 
plant  every  working  day.  He  follows  operating 
figures,  quality  of  products,  analyses  of  incoming  mate¬ 
rials,  and  plant  production,  as  any  other  supervisor  would. 
Most  importantly,  he  has  at  all  times  been  consulted  with 
respect  to  the  purchasing  of  coal.  In  fact,  except  for  a 
short  period  in  1932,  when  he  was  on  vacation,  Brooklyn 

*The  Brooklyn  Division  of  Koppers  operates  an  organization  devoted  to 
the  wholesale  and  retail  sale  of  coke  in  Brooklyn.  Queens,  and  Long 
Island.  It  purchases  the  surplus  of  Brooklyn  Union  and  several  other  com¬ 
panies  in  New  Jersey,  Pennsylvania,  and  New  England.  The  Division 
operates  three  coal  yards  in  Brooklyn  and  Queens.  One  of  these  yards 
was  built  in  1929,  and  went  into  operation  soon  after  the  Greenpoint 
plant  of  Brooklyn  Union  began  operations. 
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Union  never  purchased  coal  without  asking  Rugg’s  ad¬ 
vice.36 

Between  1932  and  1935,  Brooklyn  Union  paid  Kopper^ 
about  $65,000  per  annum  for  Rugg’s  services.  Betweeh 
1936  and  1938  it  paid  over  $55,000  per  annum.  In  1939  and 
1940  it  paid  over  $35,000  per  annum.  Understandable  argu¬ 
ments  have  been  made  to  justify  Rugg’s  position.  That 
he  is  competent,  that  he  understands  the  plant  and  aids 
substantially  in  its  efficient  operation,  we  have  no  occasion 
to  doubt.  We  think  the  record  makes  it  clear,  however,  that 
Rugg’s  individual  competence  alone  does  not  determine 
his  vital  position  in  the  Brooklyn  Union  operations,  but 
that  his  position  is  also  determined  by  Koppers’  need  to 
maintain  spot  control  over  the  production  of  coke  and  to 
preserve  Brooklyn  Union’s  status  as  an  exclusive  coal  custo¬ 
mer  of  Koppers.37 

Koppers  has,  on  occasion,  been  requested  to  extend  super¬ 
visory  services  to  independent  utilities,  and  has  not  been 
willing  to  do  so.  This  indicates  to  us  that  some  special 
relationship  must  account  for  these  services  for  Brooklyn 
Union.  A  study  of  the  record  with  respect  to  one  such 


“In  1937  the  operations  of  the  coke  and  water-gas  facilities  at  Brooklyn 
Union  were  consolidated  under  direct  Brooklyn  Union  supervision.  At 
this  time,  it  is  claimed,  Rugg’s  status  ceased  being  that  of  supervisor,  and 
became  merely  that  of  adviser.  As  nearly  as  we  can  construe  the  evidence, 
the  change  meant  merely  that  Rugg  no  longer  issued  direct  orders  to 
Brooklyn  Union  operating  personnel.  Certainly  there  is  nothing  to 
indicate  that  he  ever  relinquished  his  dominant  position  with  respect 
to  the  purchase  of  coal. 

^There  is  evidence  that  not  all  coal  purchased  by  Brooklyn  Union  was 
produced  by  Koppers.  In  1930,  13%  of  the  coal  used  by  Brooklyn 
Union  was  acquired  by  Koppers  from  outside  sources,  on  the  so-called 
“spot”  market.  Frequently  “distress”  or  “sacrifice”  coal  can  be  purchased 
at  cheaper  than  current  rates.  Our  attention  has  been  drawn  to  the  in¬ 
stances  in  which  Koppers  has  acquired  coal  at  lower  than  current  rates 
and  has  given  Brooklyn  Union  the  advantage  of  these  purchases.  Al¬ 
though  we  have  indicated  that  vigilance  does  not  characterize  Brook¬ 
lyn  Union’s  coal  purchases  from  Koppers.  we  do  not  mean  to  suggest — 
nor  could  we.  on  the  basis  of  this  record — that  Koppers  has  gouged 
Brooklyn  Union  in  these  sales.  But  we  are  quite  convinced  that 
neither  the  gas-operating  necessities  of  Brooklyn  Union  nor  the 
benevolence  of  Koppers  in  its  treatment  of  Brooklyn  Union  explains 
its  exclusive  purchasing  from  Koppers.  As  we  have  indicated,  the 
key  to  the  understanding  of  Koppers’  relationship  with  Brooklyn  Union 
is  the  fact  that  Brooklyn  Union  is  used  as  a  processing  organization 
for  Koppers’  coke. 
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case  makes  the  reason  for  Rugg’s  position  in  Brooklyn 
Union  clear.  In  1937  The  Laclede  Gas  Light  Company  in¬ 
vited  Koppers  to  make  a  survey  of  its  gas  plant  with  a  view 
to  having  Koppers  supervise  its  operations.  A  survey  was 
made,  and  Koppers  declined  the  invitation.  For  the  survey 
revealed  that  the  plant  had  a  small  coke  capacity  and,  in 
the  words  of  applicants’  witness,  did  not  justify  Koppers 
“putting  up  a  real  bang-up  sales  organization  in  that  terri¬ 
tory.”  Koppers  feared  also  the  keen  competition  between 
coke  and  bituminous  coal  in  the  territory. 

6027  Up  to  192S  Koppers  operated  the  plant  of  Peoples 
Gas  Light  Company  in  Chicago.  In  that  year  Peoples 
exercised  its  option  to  repurchase  the  plant  from  Koppers. 
Koppers  was,  however,  retained  in  a  supervisory  capacity 
'until  natural  gas  was  introduced  into  the  area.  The  con¬ 
tinuation  of  supervision  may  well  be  explained  by  the 
fact  that  coke  coming  from  the  Peoples  Gas  Light  Company 
'plant  was  marketed  under  the  Koppers  trademark. 

The  evidence  indicates  that  Koppers  does  not  undertake 
supervision  of  a  gas  plant  as  an  independent  business.  Un¬ 
less  that  supervision  can  be  related  to  Koppers’  position 
in  the  coke  market,  it  will  not  attempt  it. 

Nothing  in  the  record  indicates  that  anyone  at  Brooklyn 
Union  was  concerned  with  the  problems  involved  in  Rugg’s 
dual  position.  The  unquestioning  acceptance  of  that  posi¬ 
tion  is  typical  of  the  atmosphere  that  surrounds  the  Brook¬ 
lyn  Union-Koppers  relationship.  That  relationship  is  re¬ 
garded  as  beneficial ;  it  is  respectable  with  age  and  tradition. 
So  “gentlemanly”  are  the  understandings  between  the  en¬ 
terprises,  that  when  Koppers  requested  Rugg  to  supply 
it  with  a  list  of  the  services  which  Rugg  performed  in  ex¬ 
change  for  the  fee  paid  by  Brooklyn  Union,  for  the  purpose 
of  a  proceeding  before  the  New  York  Public  Service  Com¬ 
mission,  Rugg  forwarded  a  memorandum  to  Koppers  list¬ 
ing  the  services,  and  stating  that  it  was  Paige’s  idea  “to 
assume”  that  the  list  of  sendees  had  been  in  Paige’s  pos¬ 
session.  Although  Paige  denied  ever  asking  Rugg  for  a 
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memo  which  could  be  used  as  if  it  had  been  in  his  files  for 
some  time,  it  seems  clear  that  there  is  a  desire  to  surround 
Rugg’s  relations  with  Brooklyn  Union  with  an  appearance 
of  formality  which  does  not,  in  fact,  exist. 

4.  The  Coes,  Larkin,  McIntosh,  and  Koppers — William 
Robertson  Coe,  William  Rogers  Coe  (Coe,  Jr.),  Percival 
McIntosh,  and  Adrian  H.  Larkin  are  directors  of  Brooklyn 
Union.  The  four  are  also  directors  of  The  Virginian  Rail¬ 
way  Company.  In  1933  almost  the  complete  ownership  of 
Virginian  Railway  resided  in  the  family  of  Henry  H, 
Rogers,  Coe’s  father-in-law.  In  that  year  Coe  and  Lari 


kin,  representing  the  Rogers  family,  began  negotiations  foir 
the  sale  of  part  of  the  Railway  stock  to  Koppers.  l4 
1937  the  sale  was  effected  by  the  transfer  of  a  part  of  thq 
Rogers  holdings  to  the  Virginian  Corporation,  which  ha^ 
been  formed  for  the  purpose  of  acquiring  them.  In  return  * 
for  that  stock  the  Rogers  interests  received  collateral  notes 
of  Virginian  Corporation,  and  cash.  Koppers  took  the 
Virginian  Corporation  common  and  preferred  stock.  The 
Virginian  Corporation  holds  about  40%  of  the  voting 
stock  of  Virginian  Railway.  About  34 of  Vir¬ 
ginian  Railway  voting  stock  is  held  by  Coe,  members  of 
his  family,  and  their  trusts. 

The  Koppers  interests  and  the  Coe  interests  in  Virginian 
Railway  have  been  cooperative  and  friendly.  In  1936  an 
option  was  granted  by  Coe  to  Koppers,  giving  Koppers 
prior  call  to  purchase  any  shares  of  Virginian  Railway  for 
which  Coe  might  receive  offers  in  blocks  of  1,000  or  over. 
In  his  letter  extending  the  offer,  Coe  stated  that  in  con¬ 
sideration  of  Koppers’  exercise  of  that  option,  Coe  would 
cooperate  with  Koppers  to  achieve  a  dividend  policy  fair 
to  the  common  stock.  Although  it  appears  that  this  was  not 
the  option  pursuant  to  which  Koppers  in  fact  acquired  Vir¬ 
ginian  Railway  stock,  it  appears  quite  clear  that  Koppers, 
at  least,  regarded  Coe’s  statement  that  he  would  cooperate 
with  Koppers  as  binding  and  effective. 
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602S  Coe  expressed  the  opinion,  in  his  testimony,  that 
if  a  show-down  fight  ever  arose  in  Virginian  Rail- 
Way,  the  Coe  interests  (though  owning  less  voting  stock) 
could,  by  the  command  of  proxies,  out-vote  Koppers.  Coe 
admitted,  however,  that  it  was  to  the  mutual  advantage  of 
both  groups  to  cooperate  rather  than  to  fight,  and  under 
the  circumstances  we  do  not  question  this  statement.  The 
Virginian  Railway  is  one  of  the  links  in  the  Koppers  chain 
of  vertical  operations.  As  we  have  noted,  coal  is  brought 
to  Brooklyn  Union  via  Koppers-owned  ships.38  Coal 
loaded  on  these  ships  is  hauled  by  Virginian  Railway.  In 
1932,  prior  to  the  affiliation  of  Koppers  and  Virginian  Rail¬ 
way,  the  road  hauled  32%  of  Koppers’  coal  shipments 
to  the  Tidewater  base.  In  1938  it  hauled  over  61%. 

'  The  interrelation  between  Virginian  Railway  and  Kop¬ 
pers  does  not  end  here.  One  of  the  mines  operated  by  Kop¬ 
pers  Coal  Company  is  the  Beard’s  Fork  mine,  whose  coal 
has  been  an  important  constituent  of  the  mixtures  used 
by  Brooklyn  Union.  This  mine  is  owned  by  a  subsidiary 
of  Virginian  Railway. 

Thus,  four  members  of  the  Brooklvn  Union  board  have  a 
personal  interest  in  the  preservation  of  Koppers’  relation¬ 
ships  with  Brooklyn  Union  growing  out  of  their  connection 
with  The  Virginian  Railway  Company. 

Koppers  has  been  sedulous,  on  its  side,  to  maintain  the 
jarood  will  of  the  Coes.  Coe  helped  to  build  Johnson  &  Hig¬ 
gins,  a  firm  of  insurance  brokers.  Coe  still  retains  what  he 
characterizes  as  a  strong  “sentimental  attachment”  to  the 
firm.  He  has  asked  Koppers  to  give  the  firm  insurance 
business  and  Koppers  has  obliged. 

Larkin,  whose  law  firm  is  general  counsel  for  Virginian 
Railway,  has  also  been  friendly  and  cooperative  with  the 
Koppers  interests.  He  has  been  aware,  and  as  a  director 
has  approved — as  all  the  others  did — the  purchase  of  coal 
by  Brooklyn  Union  from  Koppers.  He  has  characterized 

“This  waterway  traffic  is  corporately  conducted  by  the  Mystic  Steam¬ 
ship  Company,  a  Koppers  subsidiary. 
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the  arrangements  for  the  sale  of  coke  to  Koppers  as  a 
“God-send.”  He  has,  on  occasion,  acted  as  intermedia^ 
in  dealings  between  Koppers  and  Brooklyn  Union. 

5.  de  Krafft  and  Koppers — William  de  Krafft  was  orig¬ 
inally  retained  by  Koppers  to  make  a  study  of  the  Koppers 
enterprises.  In  the  course  of  this  study  de  Krafft,  sig¬ 
nificantly,  visited  the  coke-oven  operations  of  Brooklyn 
Union.  After  his  study  was  completed,  de  Krafft  was  re¬ 
tained  by  Koppers  as  general  business  consultant.  It  wifi 
be  recalled  that  on  Brooklyn  Union’s  invitation  to  Ko})>- 
pers39  de  Krafft,  in  1939,  was  designated  as  a  director  cjf 
Brooklyn  Union.  Five  months  after  being  placed  on  thje 
board,  de  Krafft  was  made  a  member  of  the  executive  com¬ 
mittee.  He  receives  an  annual  retainer  of  $12,500  from 
Koppers.  But,  he  insists,  his  retainer  does  not  cover  his 
service  as  director  of  Brooklyn  Union.  It  is  insisted  both 
by  de  Krafft  and  by  Tierney  that  de  Krafft  made  it  ^ 
condition  of  his  service  on  the  Brooklyn  Union  board  that 
he  be  permitted  to  use  his  own  judgment.  To  this,  it  is 
claimed,  Tierney  acceded. 

6029  The  executive  committee  of  Brooklyn  Union  at  May 
1,  1940,  consisted  of  Coe,  Jr.,  Larkin,  Paige,  and  d<p 
Krafft.  It  will  be  noted  that  each  one  of  these  persons  ha 
stood  in  some  special  relationship  with  Koppers.  Ther 
are  nine  directors  of  Brooklyn  Union,  and  four  of  thes 
are  also  directors  of  Virginian  Railway,  de  Krafft,  wh 
had  had  previous  business  dealings  with  Koppers  and  wh 
still  receives  an  annual  retainer  from  Koppers,  was  desig 
nated  by  it  for  membership  on  the  Brooklyn  Union  board1 
Thus,  there  are  intimate  business  connections  between  a| 
majority  of  the  Brooklyn  Union  board  and  Koppers  an 
we  have  already  commented  on  the  close  relations  main¬ 
tained  wfith  Koppers  by  a  sixth  director,  Paige. 


"Credit  for  the  suggestion  that  this  invitation  be  extended  was  claimed| 
by  Coe. 
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F.  Other  Relationships  Between  Brooklyn  Union  and 

Koppers 

1.  Reports — Brooklyn  Union  submits  reports  of  coke  in¬ 
ventories  to  Koppers  every  ten  days.  Koppers  is  kept  in 
touch  with  operating  data  at  Brooklyn  Union,  and  these  re¬ 
ports  are  submitted  in  two  forms:  Brooklyn  Union’s  and 
the  forms  used  by  admitted  Koppers  companies.  Rugg, 
who  advises  as  to  the  coke-oven  operations  at  Brooklyn 
Union,  consults  with  Koppers  about  these  operational  prob¬ 
lems.  Koppers’  special  position  in  obtaining  information 
from  Brooklyn  Union  is  illustrated  by  the  fact  that  at  one 
time  Rugg  received  a  request  for  information  which  would 
require  certain  studies  to  be  made  at  Brooklyn  Union.  The 
request  was  received  from  a  person  previously  connected 
with  the  Koppers  enterprises.  Rugg  wrote  to  Tierney, 
stating  that  if  Koppers  desired  the  information,  Rugg 
would  make  the  necessary  studies  to  prepare  it;  otherwise 
the  studies  would  not  be  made. 

2.  Construction — Bartlett-Hayward  has  shared  sub¬ 
stantially  in  construction  work  at  the  Brooklyn  Union  plant. 
Recently,  Brooklyn  Union  purchased  a  salt-water  con¬ 
denser  and  an  exhauster  for  its  water-gas  plant.  Both 
were  purchased  from  and  installed  by  Bartlett-Hayward. 
No  bids  were  received  from  anyone  with  respect  to  the 
condenser,  other  than  Bartlett-Hayward.  Nickerson, 
Brooklyn  Union’s  engineer,  shopped  for  the  exhauster, 
decided  on  the  one  he  wanted,  and  had  Bartlett-Hayward 
purchase  it,  paying  Bartlett-Hayward  the  manufacturer’s 
price,  and  paying  Bartlett-Hayward  to  make  the  installa¬ 
tion.  Although  Nickerson  claimed  that  the  manufacturer 
could  not  make  the  installation,  it  appears  that  he  did  not 
even  request  the  manufacturer  to  quote  a  price  for  delivery 
and  erection  of  the  exhauster. 

In  1934  Brooklyn  Union  installed  a  heavy  oil  plant  at 
its  water-gas  works.  The  United  Gas  Improvement  Com¬ 
pany  owned  designs  and  patents  for  equipment  for  this 
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type  of  plant.  Brooklyn  Union  negotiated  with  both  Baft- 
lett-Hayward  and  United  Gas  Improvement,  but  the  natujre 
of  these  negotiations  is  manifest  in  their  result — although 
it  had  neither  the  designs  nor  the  patent  for  the  process, 
Bartlett-Hayward  got  the  contract  and  United  Gas  Improve¬ 
ment  was  paid  only  for  its  designs  and  patents.  | 

Applicants  point  to  the  fact  that  in  1932  United  Gas  Im¬ 
provement  was  given  a  contract  for  the  installation  of  a  re¬ 
finery  gas  plant,  calling  for  payments  of  about  $600,000.  tt 
is  stated  that  Bartlett-Hayvrard  had  nothing  to  do  with  tips 
contract.  The  record  reveals,  however,  that  at  the  time  Cjf 
the  contract,  Bartlett-Hayward  had  no  process  for  utilizing 
refinery  gas. 

6030  Although  the  record  contains  no  evidence  indi¬ 
cating  that  Brooklyn  Union  makes  it  a  practice  to 
call  for  competitive  bids  on  material  or  construction,  Paige, 
the  president  of  Brooklyn  Union,  admitted  that  even  if 
such  bids  -were  received,  he  would  favor  Koppers,  “every¬ 
thing  else  being  equal.7  ’ 


3.  Underwriting  and  Loans — we  have  already  noted,  in 
discussing  Jourdan’s  relations  with  Koppers,  that  in  a 
major  financing  operation  Jourdan  allocated  to  the  Mellon 
underwriting  interests  a  participation  of  $5,000,000 — more! 
than  25 °/c  of  the  issue.  While  Brooklyn  Union  was 
receiving  bank  loans,  in  the  course  of  construction  of  the 
plant,  it  patronized  the  Mellon  interests.  In  192S  it  bor¬ 
rowed  $4,000,000  from  the  Union  Trust  Company  of  Pitts¬ 
burgh,  repaying  the  loan  in  1930.  In  1929  it  borrowed  an 
additional  $1,000,000  from  Union  Trust  Company,  which 
was  also  repaid  in  1930.  In  1928  the  sum  of  $3,000,000  was 
borrowed  from  the  Mellon  National  Bank  of  Pittsburgh, 
which  was  paid  in  1929,  at  which  time  an  additional 
$3,000,000  was  borrowed,  to  be  paid  off  in  1930. 
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Conclusions 

On  the  basis  of  this  record,  and  in  view  of  our  findings 
herein,  we  cannot  conclude  that  Koppers  does  not  “control” 
Brooklyn  Union  within  the  meaning  of  clause  (i)  of  Sec¬ 
tion  2(a)(8).  However,  we  need  not  base  our  denial  of 
the  applications  on  this  ground  alone.  We  cannot  find  that 
Brooklyn  Union’s  “management  or  policies  *  *  *  are  not 
subject  to  a  controlling  influence  [by  Koppers]  *  *  *  so 
as  to  make  it  necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers” 
that  Brooklyn  Union  “be  subject  to  the  obligations,  duties, 
and  liabilities  imposed”  by  the  Act.  (See  clause  (iii)  of 
the  last  paragraph  of  Section  2(a)  (8)).  In  Detroit  Edison 
Company  v.  Securities  and  Exchange  Commission,  119  F. 
(2d)  730  (C.  C.  A.  6th,  1941),  cert.  den.  314  U.  S.  618,  the 
Court,  in  affirming  an  order  of  this  Commission  denying  an 
application  under  Section  2(a)(8),  had  occasion  to  dis¬ 
cuss  the  content  of  the  quoted  language  as  applied  to  this 
type  of  case.  The  Court,  speaking  through  Judge  Hamil¬ 
ton,  said  (119  F.  (2d)  739-40): 

“Petitioner  urges  on  us  that  the  evidence  in  the 
record,  when  fairly  appraised  and  weighed,  shows  a 
lack  of  necessity  or  appropriateness  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers, 
that  it  be  subjected  to  the  obligations,  duties  and 
liabilities  of  the  present  Act.  To  this  contention  we 
cannot  agree.  The  phrase  ‘public  interest’  as  used 
means  that  the  public  has  some  pecuniary  interest  or 
an  interest  by  which  legal  rights  or  liabilities  of  its  in¬ 
dividual  members  are  affected  by  the  operation  of  the 
utility.  The  phrase  is  not  to  be  construed  as  requiring 
the  Commission  to  find  that  the  conduct  of  the  appli¬ 
cant’s  business  has  or  will  affect  the  public  adversely. 
The  statute  contemplates  action  prospectively.  It  is 
a  preventive  measure  intended  to  regulate  action  be¬ 
fore  the  interests  of  those  concerned  are  adversely  af¬ 
fected.  The  prime  factors  in  determining  statutory  ex¬ 
emption  are  the  size  and  extent  of  the  company  in¬ 
volved,  the  inter-company  relationship,  the  distribution 
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of  its  securities  and  the  opportunity  presented  be¬ 
cause  of  the  relationship  between  the  parent  and  subj 
sidiary  for  excessive  charges  for  services,  construct 
tion  work,  equipment  and  materials,  and  the  trans¬ 
actions  entered  into  in  which  evil  may  result,  because 
of  the  absence  of  arms’  length  bargaining  or  re- 
6031  straint  of  free  and  independent  competition.  Giving 
due  weight  to  the  past  transactions  of  petitioner  with 
the  North  American  and  the  continuing  opportunity 
for  the  resumption  of  such  activities  and  the  extent  of 
the  petitioner’s  business  and  the  widely  scattered 
ownership  of  its  stock,  the  Commission  committed  no 
error  in  denying  petitioner  exemption  from  the  present 
Act.” 

In  our  opinion,  the  size  of  the  applicants,  the  extent  of 
Koppers’  holdings  and  influence,  the  nature,  volume  and 
importance  of  the  transactions  between  them,  are,  in  them¬ 
selves,  a  more  than  adequate  basis  for  holding  that  it  is 
necessary  and  appropriate  in  the  public  interest  and  for 
the  protection  of  investors  and  consumers  that  Koppers  and 
Brooklyn  Union  be  subject  to  the  obligations  and  duties 
imposed  by  the  Act  upon  holding  companies  and  subsidiary 
companies. 

Thus,  the  applications  for  a  declaration  that  Brooklyn 
Union  is  not  a  subsidiary  of  Koppers  United  or  Koppers 
Company  must  be  denied.  Detroit  Edison  Company  v. 
Securities  and  Exchange  Commission,  supra;  The  Hart¬ 
ford  Gas  Company  v.  Securities  and  Exchange  Commission, 

- F.  (2d) - (C.  C.  A.  2d,  decided  July  16,  1942) ;  Pa- 

cific  Gas  and  Electric  Company  v.  Securities  and  Exchange 
Commission,  127  F.  (2d)  378  (C.  C.  A.  9th,  1942)  (rehear¬ 
ing  pending) ;  Rochester  Telephone  Corporation  v.  United 
States,  Z0T~ U.  S.  125  (1939). 
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IV.  Can  Koppers  Company  Be  Declared  Not  to  Be  a 

Holding  Company ? 

Koppers  Company  has  applied  for  an  order  declaring  it 
not  to  be  a  holding  company  under  Section  2(a)(7)  of  the 
Act.  Koppers  Company  owns,  directly  and  through  wholly- 
owned  subsidiaries,  23.87%  of  the  voting  securities  of 
Brooklyn  Union.  It  owns  directly  14.59%  of  the 
voting  securities  of  Eastern.  It  is,  therefore,  a  hold¬ 
ing  company  under  Section  2(a)(7)(A).40 

We  have  already  concluded  that  applications  to  have 
Brooklyn  Union  and  Brockton  declared  not  to  be  sub¬ 
sidiaries  of  Koppers  Company  must  be  denied.  Similarly, 
this  application  must  be  denied.  Section  2(a)(7)  provides, 
in  part,  that : 

“The  Commission,  upon  application,  shall  by  order 
declare  that  a  company  is  not  a  holding  company  under 
clause  (A)  if  the  Commission  finds  that  the  applicant 
(i)  does  not,  either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  with  one  or  more  other  persons, 
directly  or  indirectly  control  a  public-utility  or  hold¬ 
ing  company  either  through  one  or  more  intermediary 
persons  or  by  any  means  or  device  whatsoever,  (ii) 
is  not  an  intermediary  company  through  which  such 
control  is  exercised ,  and  (iii)  does  not ,  directly  or  in¬ 
directly,  exercise  ( either  alone  or  pursuant  to  an  ar¬ 
rangement  or  understanding  with  one  or  more  other 
persons)  such  a  controlling  influence  over  the  manage¬ 
ment  or  policies  of  any  public-utility  or  holding  com¬ 
pany  as  to  make  it  necessary  or  appropriate  in  the  pub¬ 
lic  interest  or  for  the  protection  of  investors  or  con¬ 
sumers  that  the  applicant  be  subject  to  the  obligations, 
duties,  and  liabilities  imposed  in  this  title  upon  holding 
companies.”  (Emphasis  supplied.) 

40  Section  2  (a)  (7)  (A)  provides  that  the  term  “holding  company” 
means — 

“any  company  which  directly  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote,  10  per  centum  or  more  of  the  outstand¬ 
ing  voting  securities  of  a  public-utility  company  or  of  a  company 
which  is  a  holding  company  by  virtue  of  this  clause  or  clause  (B), 
unless  the  Commission,  as  hereinafter  provided,  by  order  declares 
such  company  not  to  be  a  holding  company.” 
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6032  There  is  nothing  in  the  record  which  would  permit} 
us  to  find  that  Koppers  Company  is  not  an  inter¬ 
mediary  company  through  which  control  over  Brooklyn 
Union  or  Brockton  is  exercised.  Nor  will  the  record  permit 
us  to  find  that  Koppers’  Company  does  not  directly  or  in¬ 
directly  alone,  or  with  others,  exercise  a  controlling  in¬ 
fluence  over  these  companies.  Accordingly,  the  Koppers 
Company  application  under  Section  2(a)(7)  must  be  denied. 

Koppers  Company  is  not  registered  as  a  holding  company 
under  the  Act.  Its  counsel  stated  in  argument  that  if  the 
applications  in  this  proceeding  were  denied,  it  desired  to 
file  (as  other  Koppers  companies  have  done)  an  application 
under  Section  3(a)  of  the  Act  for  exemption  as  a  holding 
company.  In  order  to  avoid  a  violation  of  the  Act  in  the 
period  between  denial  of  the  applications  herein  and  filing 
of  the  application  under  Section  3(a),  it  is  requested  that 
we  delay  the  effectiveness  of  our  order  for  a  short  time 
within  which  such  filing  can  be  made. 

We  shall  grant  the  request  and  delay  the  effectiveness  of 
our  order  respecting  Koppers  Company  for  a  period  of  10 
days.  Our  determination  to  do  so  does  not,  in  any  way,  re¬ 
flect  our  opinion  of  the  validity  or  propriety  of  the  proposed 
application. 

An  appropriate  order  will  issue. 

By  the  Commission  (Chairman  Purcell  and  Commis¬ 
sioners  Healy,  Pike,  and  Burke),  Commissioner  O’Brien  not 
participating. 


(Seal) 


ORVAL  L.  DuBOIS, 
Secretary. 
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6033  UNITED  STATES  OF  AMERICA 

BEFORE  THE  SECURITIES  AND  EXCHANGE 

COMMISSION 

At  a  regular  session  of  the  Securities  and  Exchange  Com¬ 
mission  held  at  its  office  in  the  City  of  Philadelphia,  Pa., 
on  the  28th  day  of  September,  A.  D.,  1942. 

Order 

lx  the  Matter  of  Koppers  United  Company, 

File  No.  31-481 

In  the  Matter  of  The  Brooklyn  Union  Gas  Company, 

File  No.  31-467 

In  the  Matter  of  Koppers  Company, 

File  No.  31-165 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-484 

In  the  Matter  of  Koppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  and  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-483 

In  the  Matter  of  Brockton  Gas  Light  Company, 

File  No.  31-473 

In  the  Matter  of  Koppers  United  Company, 

File  No.  31-167 

In  the  Matter  of  Fuel  Investment  Associates, 

File  No.  31-162 

In  the  Matter  of  Eastern  Gas  and  Fuel  Associates, 

File  No.  31-164 

Public  Utility  Holding  Company  Act  of  1935 — 
Sections  2(a)  (7)  and  2(a)  (8) 

Applications  having  been  filed  by  Koppers  United  Com¬ 
pany,  under  Section  2(a)(8)  of  the  Public  Utility  Holding 
Company  Act  of  1935  for  an  order  declaring  that  The 
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Brooklyn  Union  Gas  Company  is  not  its  subsidiary;  py 
The  Brooklyn  Union  Gas  Company,  under  that  section  for 
an  order  declaring  it  not  to  be  a  subsidiary  of  Koppers  Coija- 
pany  or  Koppers  United  Company;  by  Koppers  Compaq 
under  Section  2(a)(7)  of  said  Act  for  an  order  declarin 
that  it  is  not  a  holding  company ;  by  Eastern  Gas  and  Fuel 
Associates  under  Section  2(a)(8)  of  said  Act  for  an  order 
declaring  it  not  to  be  a  subsidiary  of  Koppers  Company; 
by  Koppers  United  Company,  Fuel  Investment  Associates, 
and  Eastern  Gas  and  Fuel  Associates  under  Section  2(a)  (8) 
of  said  Act  for  an  order  declaring  that  Brockton  Gas  Light 
Company  is  not  a  subsidiary  of  said  companies ;  anfi 
6034  by  Brockton  Gas  Light  Company,  under  Section 
2(a)(8)  of  said  Act  for  an  order  declaring  it  not  to 
be  a  subsidiary  of  said  companies,  hearings  having  been 
held  after  due  notice,  requests  for  findings  of  fact,  briefs, 
reply  briefs,  and  a  trial  examiner’s  advisory  report  having 
been  filed,  and  the  Commission  having  considered  the  mat¬ 
ter,  and  having  determined  that  the  said  applications  musi; 
be  denied  as  more  fully  set  forth  in  the  findings,  opinion  and 
conclusions  of  the  Commission  this  day  issued, 

It  is  ordered  that  on  the  basis  of  said  findings  and  opiniop 
the  said  applications  be,  and  the  same  hereby  are,  denied^ 
Provided,  however,  that  this  order,  insofar  as  it  respect^ 
the  status  of  Koppers  Company  as  a  holding  company,  or| 
the  status  of  any  of  the  applicants  as  a  public  utility  sub-j 
sidiary  company  of  Koppers  Company,  shall  not  become 
effective  until  10  davs  after  the  date  hereof. 

By  the  Commission.  I 

ORVAL  L.  DuBOIS, 

(Seal)  Secretary . 
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Dan  M.  Rugg,  Direct  Examination 

n. 

EXCERPTS  FROM  TESTIMONY. 

*#**•••••• 

1554  DAN  M.  RUGG, 

1555  Direct  Examination 

##****••*• 

Q.  Now,  will  you  describe  the  yards  and  equipment 
which  the  Koppers  Company,  Brooklyn  Division,  has 

1591  in  this  territory  ?  A.  The  Gowanus  Yard  located  at 
Union  Street  and  The  Gowanus  Canal,  comprises 

about  1.8  acres  of  land.  There  are  two  locomotive  cranes 
for  unloading  coke  from  the  barges  into  the  stock  pile  or 
into  the  hopper  from  which  it  is  conveyed  to  the  coke  screen¬ 
ing  station  and  bins,  or  for  taking  the  coke  from  the 

1592  stock  pile  and  putting  it  into  this  hopper  for  convey¬ 
ing  it  up  to  the  bins  for  the  same  purpose. 

I  have  mentioned  the  hopper.  There  is  a  belt  conveyor 
which  conveys  coke  up  to  the  top  of  the  screening  station, 
which  is  a  steel  and  concrete  structure  with  complete  re¬ 
sizing  screens  at  the  top,  so  that  all  of  the  domestic  sizes 
are  re-sorted  into  their  proper  size  after  the  coke  has  been 
unloaded  and  conveyed  up  to  the  top  of  this  station. 

Under  the  screens  are  bins  which  hold  a  total  of,  say, 
twelve  or  fifteen  hundred  tons  and  into  which  the  different 
sizes  are  discharged  from  the  screen. 

Underneath  the  bins  are  chutes,  and  in  the  chutes  are  re¬ 
screens  which  give  the  coke  a  final  screening  before  it  flows 
into  the  trucks,  which  carry  it  to  its  point  of  delivery. 

At  this  yard  there  is  a  garage  for  housing  the  trucks. 
We  perhaps  keep  15  eight  ton  trucks  at  that  yard  ordi¬ 
narily,  a  number  of  service  cars  used  by  the  service  men 
and  repair  men,  and  there  is  a  repair  shop  there  for  the 
trucks  and  storage  of  a  good  many  parts  for  stokers  which 
we  are  now  selling  and  thermostats  which  we  are  selling. 
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There  are  two  platform  scales,  a  scale  house,  an  office,  |a 
service  room  for  the  employees,  showers,  locker  rooms,  an|d 
so  forth,  and  storage  in  the  yard  for  eight  to  ten  thousand 
tons  of  coke. 


1593  On  the  Mill  Basin,  which  is  an  arm  of  the  sea  frorii 
Jamaica  Bay  in  lower  Brooklyn,  South  Brooklyn, 

at  Avenue  U,  we  have  another  yard  with  a  dock  about  26o 
feet  long  on  the  Mill  Basin.  There  are  about  four  acres 
in  this  piece  of  property.  The  bulkhead  there  is  more  ex¬ 
pensive  because  the  water  is  deeper.  We  can  bring  ii^ 
deeper  draft  vessels  to  that  yard. 

The  unloading  tower  there  is  a  fixed  tower,  as  distinj 
guished  from  the  locomotive  cranes  at  the  Gowanus  Yard. 

There  is  one  crane  at  this  yard  for  the  purpose  of  storing 
and  reclaiming  coke.  There  is  the  same  screening  equip¬ 
ment  which  I  have  previously  described.  We  can  store 
about  30,000  tons  of  coke  at  this  yard.  There  is  also  a 
garage.  We  probably  store  another  15  trucks  there. 

The  Examiner :  Do  vou  bring  in  anv  Seaboard  coke  into 
that  yard? 

The  Witness:  We  do,  yes,  sir. 

The  Examiner:  Do  you  bring  any  Seaboard  coke  into 
the  first  place  you  described? 

The  Witness:  We  do  on  occasion,  but  not  exclusively. 
These  are  on  the  water  and  we  can  bring  coke  from  Sea¬ 
board  or  from  Philadelphia  or  New  Haven  or  Boston  or 
even  from  Birmingham.  At  one  time  when  our  supply  ran 
short  in  a  real  bad  winter  we  brought  a  small  amount  from 
Birmingham.  We  can  bring  coke  from  any  point  up  to  the 
draft  of  the  vessel  and  the  length  that  can  get  through 

1594  the  bridges. 

There  are  scales  and  an  office;  a  repair  plant  for 
trucks,  paint  shop  and  some  extra  truck  bodies. 

Out  in  Jamaica  we  have  an  inland  yard  which  has  a  rail¬ 
road  siding,  although  we  supply  that  yard  by  truck  because 
it  is  cheaper  to  truck  from  the  Greenpoint  plant  of  the 
Brooklyn  Union  there  than  it  is  to  ship  by  car  on  the  rates 
which  could  be  obtained  from  the  Long  Island  Railroad. 
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There  is  a  depressed  hopper  there,  a  bucket  which  re¬ 
ceives  a  charge  of  coke  and  carries  it  up  into  four  cylin¬ 
drical  bins.  It  is  re-screened  on  the  loading  chutes,  as  I 
previously  described. 

There  is  a  brick  office  which  is  the  headquarters  for  our 
sales  people  in  Queens  and  Nassau  Counties  and  for  our 
service  men. 

We  have  a  garage  there  and  we  operate  our  largest 
garage  on  55th  Street  in  Maspeth,  Queens,  which  is  just 
across  Newtown  Creek  from  the  Brooklvn  Union  Green- 
point  Plant. 

We  have  about  SO  trucks  altogether,  and  I  think  I  have 
accounted  for  thirty.  So  the  balance  of  the  trucks,  50, 
we  keep  in  this  garage.  That  may  not  be  in  exactly  correct 
proportion,  but  we  have  80  trucks  in  operation.  These 
trucks  are  mostly  eight  and  ten  ton  trucks  for  retail  deliv¬ 
ery,  and  they  run  12  and  15  tons  for  wholesale  delivery, 
that  is,  delivery  to  dealers. 

1595  We  also  have  repair  facilities  at  this  garage. 

Then,  our  office,  as  I  said  before,  is  at  16  Court 
Street.  We  have  our  turret  tables  for  receiving  orders 
there  and  our  teletype  machines  for  transmitting  the  or¬ 
ders  directlv  and  quicklv  from  the  main  office  to  the  vards 
and  for  transferring  instructions  and  communications  read¬ 
ily  and  accurately. 

Our  accounting  is  done  there  and  our  credit  department 
has  its  headquarters  there.  We  have  the  whole  sixth  floor 
of  this  building  at  16  Court  Street. 

The  Examiner :  Do  you  do  any  sand  and  gravel  business? 

The  Witness :  No,  sir,  we  do  not  do  any  business  except 
the  sale  of  fuel  and  thermostats  for  that  fuel  control,  and 
stokers. 

The  Examiner :  In  the  summer  time  a  considerable  num¬ 
ber  of  your  trucks  are  not  operating;  is  that  right? 

The  Witness:  Yes,  quite  a  number.  We  try  to  balance 
our  truck  fleet  up  in  this  wav: 

In  the  winter  time  we  require  150  or  160  trucks  fre¬ 
quently,  and  we  hire  trucks  from  building  contractors  and 
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people  whose  trucks  are  not  busy  in  the  winter.  We  tijy 
to  have  the  number  in  our  fleet  at  a  point  so  that  our  oper¬ 
ating  cost  on  the  ones  we  own  is  less  than  it  would  be  on 
ones  we  hire.  If  we  owned  many  more  we  would  go  over 
that  line  and  get  into  the  point  where  our  cost  was  more 
than  the  cost — the  fixed  charges  would  be  more  than 

1596  we  could  hire  them  for.  So,  the  number  we  own  is 
approximately  half  the  number  we  will  require  on  a 

busy  day  in  the  winter  and  is  probably  twice  as  many  as 
we  will  use  on  a  mild  day  in  the  summer. 

The  Examiner:  What  does  your  business  amount  to 
now?  You  spoke  of  the  figure  of  115,000  some  years  ago? 
The  Witness:  About  450,000  tons  a  vear. 

Mr.  Ackermann:  Is  that  retail? 

The  Witness:  That  is  retail  and  wholesale. 

Mr.  Ackermann :  Is  that  domestic  ? 

The  Witness:  That  is  domestic.  Most  all  dealers  iA 
Brooklyn,  Queens  and  Nassau  handle  our  coke,  and  our 
policy  is  if  they  want  to  sell  it,  they  may.  We  never  inter¬ 
fere  with  the  sale  of  coke  to  a  customer  by  a  dealer.  We 
promote  and  obtain  most  of  the  business,  but  much  of  ii; 
then  goes  to  the  dealers  after  we  get  it. 

In  answer  to  your  question,  perhaps  we  sell  about  35  per 
cent  of  our  450,000  tons — we  actually  deliver  to  the  ulti¬ 
mate  consumer  in  his  basement  in  our  own  trucks,  65  per 
cent,  we  either  deliver  to  the  dealer’s  yard,  or  he  comes  to 
one  of  our  yards  and  gets  it  in  his  trucks — 

The  Examiner :  So,  of  your  requirements  of  450,000  tons 
per  annum,  it  is  necessary  to  bring  in  about  100,000  tons 
from  Seaboard  or  elsewhere? 

1597  The  Witness:  A  little  more  than  100,000.  We  get 
a  little  less  than  350,000  tons  from  Brooklyn  Union 

and  we  bring  in  100,000  or  115,000  from  one  of  these  other 
plants. 

Bv  Mr.  Dvkman : 

v  % 

Q.  So  that  you  would  describe  this  surplus  coke  which 
you  sell  as  coke  not  required  by  Brooklyn  Union  in  its 
water-gas  operation;  is  that  correct?  A.  Yes,  sir. 
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Q.  And  you  have  also  said  that  the  Greenpoint  Plant 
is  operated  throughout  the  year  at  capacity?  A.  It  is. 

I  Q.  And  in  addition  to  that,  in  order  to  supply  the  domes- 
!  tic  market,  you  have  to  import  coke  from  Seaboard  and  Con¬ 
necticut  and  other  places?  A.  Yes,  in  varying  amounts. 

Q.  In  varying  amounts?  A.  Yes.  We  have  an  obligation 
to  sell  all  of  the  surplus  that  Brooklyn  Union  has.  Now, 
the  only  safe  way  to  comply  with  that  obligation  is  to  sell 
a  little  more  than  that.  We  could  not  possibly  regulate  our 
i  efforts  so  we  could  sell  exactly  that  amount  and  no  more, 
■  because  if  you  spend  a  lot  of  money  to  create  demand,  and 
the  weather  comes  along  a  little  cooler,  that  demand  is 
i  going  to  be  greater  than  you  thought.  So  we  have  an 
obligation  to  sell  that  coke  and  to  insure  it,  you  might  say, 
we  sell  a  little  more  than  that.  We  gauge  our  effort 
1598  to  exceed  that  a  little. 

Q.  In  other  words,  in  order  to  preserve  and  main¬ 
tain  your  market  and  keep  your  customers  satisfied,  you 
find  it  necessary  to  bring  more  coke  into  the  territory  than 
the  Brooklyn  Union  sells  to  you  as  surplus  coke?  A.  That 
1  is  right.  We  find  it  advisable,  anyway. 

The  Examiner:  By  reason  of  your  operation  in  getting 
one  thousand  tons  a  day,  that  is  a  low  cost  operation,  is 
it  not? 

The  Witness :  Pardon  me  ? 

The  Examiner:  It  would  be  a  low  cost  for  coke? 

The  Witness:  It  is  low  cost  to  this  extent — perhaps  I 
do  not  understand  your  question.  The  extra  100,000  tons 
a  year  between  what  we  get  from  Brooklyn  Union  and  the 
'  total  we  sell,  since  we  have  to  spread  our  overhead  over  the 
entire  amount,  if  I  understand  your  question  correctly — 

The  Examiner:  No,  I  had  reference  to  the  operation, 
i  For  instance,  supposing  the  Greenpoint  Plant  one  month 
operated  at  500  tons  of  coke  a  day  and  the  next  day  100 
tons,  and  the  next  day  1,000  tons,  that  would  not  be  an 
i  economical  operation ;  but  this  is  constant,  as  I  understand 
your  testimony,  at  capacity? 
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The  Witness :  Yes,  sir. 

1599  The  Examiner:  Consequently,  it  would  seem  to 
follow,  would  it  not,  that  the  operation  at  Greenpoint 

should  be  verv  economical  ? 

The  Witness:  That  is  true.  It  should  be  more  so  than 
if  the  rate  was  varied,  naturally,  because  your  overheads 
are  spread  over  the  maximum  production.  Yes,  sir,  thai 
is  true.  Most  coke  oven  plants  operate  as  near  to  capacity 
as  they  can  because  they  are  very  expensive.  The  fixed 
charges  in  coke  oven  gas  are  a  very  large  percentage  of 
the  total  cost,  while  in  water-gas  they  are  a  relatively  much 
smaller  part  of  the  total  cost.  So,  wherever  there  is  a  com¬ 
bination  of  facilities  like  Brooklyn  Union  has,  they  oper¬ 
ate  their  coke  oven  plant  at  its  full  capacity  and  then  they 
operate  their  water-gas  operation  to  meet  their  demand. 

The  Examiner:  Do  you  mean  to  say  the  operation  at 
Greenpoint  is  not  unusual  for  operating  at  maximum  ca¬ 
pacity? 

The  Witness:  Well,  it  is  not  unusual  for  a  gas  company 
which  has  both  coke  ovens  and  water-gas  facilities  to  sup¬ 
ply  its  entire  send-out.  It  is  unusual  for  a  gas  company 
which  has  only  coke  ovens.  There  are  some  plants,  Provi¬ 
dence,  Camden,  New  Jersey,  and  some  plants  in  Michigan 
operated  by  gas  companies  which  are  only  coke  oven  plants 
and  they  get  their  complete  supply  of  gas  from  those  plants. 
They  have  to  vary  that  operation  rate  according  to  the  de¬ 
mand  their  customers  place  on  them. 

1600  The  Examiner:  And  that  goes  for  industrial  op¬ 
eration  such  as  Illinois  Steel  Company,  which  you 

talked  about? 

The  Witness :  Yes,  or  if  you  take  the  Seaboard,  the  New 
Haven  or  Philadelphia  plant  of  the  Koppers  Company,  or 
Eastern  Gas  and  Fuel,  they  have  a  contract  with  the  gas 
company  to  supply  a  certain  amount  of  gas,  which  varies 
because  the  gas  company  does  not  want  as  much  gas  in  the 
summer  as  in  the  winter.  Their  operations  are  limited  to 
quite  an  extent  by  the  amount  that  that  public  utility  will 
buy  from  them  and  whether  or  not  their  coke  stocks  have 


138  Dan  M.  Rugg,  Direct  Examination 

reached  the  point  where  they  do  not  feel  they  can  store  any 
more  coke.  The  operation  of  any  of  those  larger  plants  is 
not  as  regular  as  the  operation  ol  Brooklyn  Union’s  Green- 
point  Plant. 

The  Examiner:  Consequently,  from  a  low  cost  stand¬ 
point,  this  is  a  very  desirable  operation? 

The  Witness:  That  is  right. 

The  Examiner:  There  is  no  question  about  that. 

The  Witness:  No.  Right  across  in  the  harbor  you  have 
the  Consolidated  Edison  Company,  and  they  have  the  same 
situation.  They  run  their  plant  at  100  per  cent  capacity 
all  of  the  time  because  they  make  a  lot  of  water-gas  in  addi¬ 
tion  to  their  coke  oven  capacity.  They  have  that  same 
situation. 

The  Examiner:  From  an  operating  standpoint, 

1601  those  two  plants  are  highly  desirable? 

The  Witness :  Yes,  and  quite  comparable. 

By  Mr.  Dvkman : 

Q.  Plus  the  fact  the  Brooklyn  Union  has  no  problem  as 
to  the  disposition  of  surplus  coke?  A.  That  is  right. 

Q.  Now,  going  back  a  moment  to  this  Seaboard  coke 
which  comes  to  your  yards  in  Brooklyn  and  the  coke  from 
Connecticut  and  other  places,  to  whom  is  that  coke  sold? 
A.  It  is  sold  to  the  Koppers  Company,  Brooklyn  Division. 

Q.  And  by  it  to  its  own  customers?  A.  That  is  right. 

Q.  Do  you  sell  anything  for  the  account  of  these  other 
companies  or  supply  any  of  their  customers;  in  other  words, 
is  it  your  coke  after  it  gets  to  Brooklyn?  A.  Yes,  sir. 

Q.  When  was  the  property  for  the  Jamaica  Yard  ac¬ 
quired;  was  that  prior  to  your  coming?  A.  No,  sir,  we 
bought  that  property  in  the  summer  of  1929 — wait  a  min¬ 
ute.  We  bought  it  in  the  summer  of  1928  after  I  came  there 
and  we  finished  that  yard  in  1929.  It  was  in  operation 
soon  after  the  Greenpoint  plant  was  in  operation. 

Q.  In  other  words,  it  was  acquired  and  put  in 

1602  operation  before  the  decision  of  the  Public  Service 
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Commission  in  the  transfer  of  the  coke  oven  plant  case  ?  Aj. 
That  is  right. 

Q.  How  many  employees  have  you  in  your  Brooklyn  Divi¬ 
sion  concerned  with  coke?  A.  We  had  351  employees  oh 
Hoppers’  Brooklyn  Division  payroll  in  January,  1940.  It 
varies  some  with  the  seasons,  but  we  had  351  at  that  timei 

Q.  Is  that  approximately  what  you  have  had  during  the 
last  few  years  ?  A.  All  winter  we  have  approximately  that 
many.  The  number  of  salesmen  will  vary  considerably  with 
the  market. 

Q.  And  what  is  your  annual  payroll?  A.  $550,182.32  last 
year  for  salary  and  pay  and  about  $14,987  for  commissions, 
making  a  total  of  salary  and  commissions  of  $565,170.06. 

The  Examiner:  What  is  your  gross  business  of  the 
Brooklyn  Division;  do  you  have  it  in  mind? 

The  Witness :  It  is  about  $4,000,000. 

The  Examiner:  And  the  cost  of  sales? 

The  Witness:  Pardon? 

The  Examiner:  The  cost  of  sales. 

The  Witness:  Do  you  mean  only  sales,  or  of  advertis¬ 
ing— 

The  Examiner:  No,  the  cost  of  producing  those 
1603  4,000,000  of  sales. 

The  Witness :  Without  respect  to  delivery  cost  or — 

The  Examiner:  The  entire  cost. 

The  Witness :  The  entire  cost  is  about  $2.80  a  ton. 

Mr.  Dykman:  I  am  going  to  go  into  that,  sir. 

The  Examiner:  All  right. 

By  Mr.  Dykman : 

Q.  Will  you  describe  your  service  department  and  its 
activities?  A.  The  service  department  contacts  our  own 
customers  and  those  of  our  dealers  for  whom  we  have  had 
request  from  the  dealers  for  service.  We  have  a  system 
in  our  own  office  whereby  there  is  a  card  for  every  new 
customer  after  the  order  is  received  in  the  office  and  that  is 
kept  in  the  service  department  and  assigned  to  a  service 
man  who  calls  at  their  home,  usually  within  a  week  after 
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the  first  delivery  is  made  and  inquires  about  the  use  of  the 
coke  and  whether  or  not  they  are  pleased  with  their  experi¬ 
ence  up  to  that  time  and  asks  if  they  are  willing  for  him 
to  see  their  furnace  and  equipment.  He  frequently  makes 
suggestions  which  are  helpful  and  frequently  finds  that 
their  method  of  burning  coke  is  not  giving  them  as  much 
satisfaction  as  they  might  obtain  and  he  makes  suggestions 
for  its  use.  If  their  equipment  is  not  in  good  order,  he 
makes  suggestions  which  he  thinks  will  add  to  their  satis¬ 
faction  and  decrease  their  cost  of  heating. 

1604  These  same  service  men  answer  complaints;  in 
other  words,  we  may  go  to  our  customers  first,  as  I 

have  described,  voluntarily,  and  determine  from  a  new  cus¬ 
tomer  -whether  or  not  he  is  pleased  and  to  keep  track,  until 
they  have  had  a  couple  of  orders  for  coke,  how  they  are 
getting  along,  to  be  sure  we  hold  them.  Of  course,  there 
are  some  people  who  are  not  pleased  for  one  reason  or  an¬ 
other,  and  these  same  service  men  answer  those  complaints 
and  make  adjustments  if  they  can  and  determine  the  cause 
of  the  trouble  and  correct  it  in  the  future  if  possible. 

Occasionally  we  deliver  a  man  the  wrong  size  and  it  is 
not  suitable  for  his  furnace  equipment.  We  have  to  take 
that  coke  out  of  his  basement  and  make  another  delivery 
and  give  him  the  proper  size. 

We  do  everything  we  can,  having  spent  the  money  to 
obtain  the  customer,  to  have  him  pleased  with  our  service 
and  to  make  him  feel  he  would  rather  deal  with  us  than 
anyone  else. 

During  certain  periods  of  the  year,  particularly  in  the 
i  spring,  after  we  have  our  major  price  drop  of  the  year 
and  there  is  not  much  fuel  being  burned,  these  service  men 
approach  customers  in  their  territory — they  have  certain 
territory — and  obtain  summer  contracts  from  them,  if  pos¬ 
sible,  which  is  a  contract  to  supply  those  people  with 

1605  all  of  the  coke  their  bin  will  hold  at  a  low  price  and 
whereby  we  have  the  privilege  of  delivering  it  at  our 

convenience  during  the  summer. 
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We  perform  the  same  service  for  any  of  our  dealers 
their  request  and  most  of  our  dealers  use  our  service  en¬ 
tirely  as  far  as  complaints  are  concerned.  If  they  get  a 
kick  from  any  customer  they  will  turn  it  over  to  us.  They 
usually  solicit  their  own  accounts,  but  some  of  them  have 
us  call  on  their  new  customers  merely  to  be  sure  they  are 
satisfied.  Some  dealers  do  not  do  that.  Some  dealers  do 
not  use  our  service  unless  they  receive  complaints  froija 
their  customers.  I 

Q.  In  the  light  of  your  12  years’  experience  there,  is  all 
of  this  servicing  necessary  to  the  success  of  the  business? 
A.  It  is  absolutely  necessary,  and  in  spite  of  that,  with  coni- 
petition  as  it  is  today,  we  are  just  holding  our  own;  witi 
all  of  the  effort  of  this  kind  that  we  make  we  are  right  op. 
edge  to  be  able  to  keep  our  position. 

Q.  In  other  words,  you  find  it  necessary  to  wet-nurs^ 
your  customers?  A.  Absolutely. 

The  Examiner:  We  will  take  a  recess  for  five  minutes,. 

(Thereupon  a  short  recess  was  taken.) 

1606  By  Mr.  Dykman: 


Q.  Mr.  Rugg,  have  you  prepared  or  had  prepared  from 
the  books  of  the  Koppers  Company,  Brooklyn  Division,  a 
tabulation  showing  its  investment  in  land,  structures  and 
equipment?  A.  Yes,  sir. 

The  Examiner:  Have  you  offered  this? 

Mr.  Dykman:  No,  sir. 

By  Mr.  Dykman: 

Q.  This  tabulation,  Mr.  Rugg,  entitled,  “Property  and 
Equipment,  Cash  and  Inventories  as  of  December  31, 1939” 
was  prepared  from  the  books  of  the  Koppers  Company, 
Brooklyn  Division?  A.  Yes,  sir. 

Q.  And  does  it  accurately  show  the  information  contained 
on  it  as  shown  on  those  books?  A.  Yes,  sir. 

Q.  In  the  course  of  the  pending  rate  case  before  the  Pub¬ 
lic  Service  Commission  of  New  York,  No.  9425,  in  which 
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von  were  a  witness,  were  these  books  made  available  to 
the  Public  Service  Commission  and  inspected  by  it?  A. 
Yes,  sir,  and  they  were  audited. 

Q.  And  similar  information  to  this  received  in  evidence? 
A.  Yes,  sir. 

1607  Mr.  Dykman:  I  offer  this  tabulation  in  evidence. 

1608  The  Examiner:  The  tabulation  entitled,  “Prop¬ 
erty  and  Equipment,  Cash  and  Inventories  as  of  De- 

1609  cember  31,  1939”,  will  now  be  received  in  evidence 
as  Brooklyn  Exhibit  No.  4. 

(The  document  referred  to  was  thereupon  received  in 
evidence  as  Brooklyn  Exhibit  No.  4.) 

By  Mr.  Dykman: 

Q.  Have  you  prepared  another  exhibit  setting  out  in  tab¬ 
ular  form  your  estimate  of  the  cost  to  Koppers  Company, 
Brooklyn  Division,  of  obtaining  customers?  A.  Yes,  sir. 

The  Examiner :  These  figures,  Mr.  Rugg,  are  not  actual ; 
they  are  purely  an  estimate? 

The  Witness:  In  this  exhibit,  you  are  speaking  of? 

The  Examiner:  Yes. 

The  Witness:  They  are  actual  from  our  books,  but  a 
portion  of  them  is  an  allocation  to  arrive  at  an  answer. 
The  advertising,  sales,  and  salesmen’s  salaries  and  com¬ 
missions  and  advertising  costs  is  an  actual  cost  right  to 
the  penny  taken  exactly  from  our  books.  The  next  column 
I  have  allocated  to  the  cost  of  obtaining  a  new  customer 
a  proportion  of  the  general  sales  office  and  service  expense, 
which  I  know  is  less  than  the  actual  amount  which  is  di¬ 
rected  toward  obtaining  a  new  customer.  In  other  words, 
I  have  assumed  that  four-fifths  of  that  other  expense  ex¬ 
cepting  advertising  and  salesmen’s  commission  is  directed 
toward  holding  the  customer  we  have  and  one-fifth 

1610  toward  new  customers  which  we  are  trying  to  obtain. 
I  know  that  expense  is  greater  than  one-fifth,  and 
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to  that  extent  it  is  in  error.  But  the  amounts  shown  heife 
are  taken  from  our  books. 

The  Examiner :  The  only  estimate  is  the  allocation  of  th 
one-fifth  ? 

The  Witness:  Yes.  The  number  of  customers  is  accu¬ 
rate  and  the  total  amount  of  money  is  accurate.  As  yofi 
say,  the  only  estimate  is  the  one-fifth. 

Mr.  Ackermann:  May  I  ask  one  question  in  explanation 
of  this  exhibit? 

Mr.  Dvkman:  I  think  you  will  probably  have  it  if  yoh 
will  let  me  ask  my  question. 

Mr.  Ackerman:  All  right. 

By  Mr.  Dykman: 


Q.  Looking  at  this  tabulation  which  is  headed,  “Cost  of 
New  Customers”  the  first  column,  “Fuel  Year”,  what  pel 
riod  in  the  year  does  that  represent?  A.  That  represent^ 
from  the  first  of  April,  in  the  first  case,  1937,  to  the  31s1; 
of  March,  1938.  In  each  year  it  is  the  12  months  ending' 
March  31st. 

Q.  Then  the  next  two  columns  headed  respectively,  “Ad¬ 
vertising  and  Salesmen’s  Salary  and  Commission”  and 
“sales  and  service  expense”  are  figures  taken  from  your 
books  representing  actual  expenditures?  A.  Yes, 
1611  sir. 

Q.  And  the  fourth  column  is  headed,  “One-Fifth  of 
Sales  and  Service  Expense”,  which  is  your  estimate  and 
opinion  based  upon  your  knowledge  of  the  business  and 
your  experience  in  it?  A.  It  is  my  opinion  it  is  more  than 
that. 

Q.  But  the  figures  shown  in  that  column  are  one-fifth  of 
the  figures  in  the  preceding  column,  are  they  not?  A.  In 
the  preceding  column,  sales  and  service? 

Q.  Yes.  A.  But  not  of  the  total  of  the  two  columns. 

Q.  Exactly.  A.  Yes,  sir. 

Q.  Then  in  the  column  headed,  “Total”  you  have  added 
the  figures  in  the  second  column  and  the  figures  in  the 
fourth  column?  A.  No,  sir,  I  have  added  the  figures  in 
the  first  column  and  the  third  column. 
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Q.  You  have  added  the  figures  in  the  second  column  and 
the  fourth  column  if  you  look  at  the  exhibit.  Am  I  right? 
A.  Yes. 

Q.  Then  you  have  divided — 

The  Examiner:  You  win,  Mr.  Dvkman. 

Mr.  Dvkman:  I  win  on  the  record. 

The  Witness :  That  is  right. 

1612  By  Mr.  Dvkman: 

Q.  Then,  you  have  divided  the  figures  in  the  fifth  column 
headed,  “Total”  by  the  figures  in  the  sixth  column  headed, 
“Number  of  New  Customers”?  A.  Yes,  sir. 

Q.  And  you  arrive  by  that  division  at  the  figure  in  the 
last  column  which  you  have  headed,  “Cost  Per  New  Cus¬ 
tomer”?  A.  Yes,  sir. 

Q.  And  therefore  this  tabulation  represents  your  esti¬ 
mate  and  allocation  made  on  the  basis  of  these  actual  ex¬ 
penses?  A.  Yes,  sir. 

Q.  And  does  it  represent  your  opinion  of  the  cost  to 
Koppers  Company,  Brooklyn  Division  in  the  years  shown 
of  acquiring  new  customers?  A.  It  does. 

Mr.  Dykman:  I  offer  it  in  evidence. 

Mr.  Ackermann:  Now,  may  I  ask  some  questions  about 
this  exhibit  ? 

In  the  next  to  the  last  column  headed,  “Number  of  New 
Customers”  does  that  represent  the  customers  which  Kop¬ 
pers  Company,  Brooklyn  Division,  personally  obtained  or 
customers  obtained  by  all  of  the  other  dealers  and  Koppers 
Company,  Brooklyn  Division? 

1613  The  Witness:  It  represents  the  customers  which 
Koppers  Company,  Brooklyn  Division  obtained. 

Mr.  Ackermann :  I  see.  Now,  the  advertising  which  you 
place  results,  does  it  not,  in  the  gaining  of  new  customers 
for  some  of  your  dealers? 

The  Witness:  That  is  true.  The  advertising  is  not  di¬ 
rected  toward  the  dealers;  it  is  directed  toward  our  own 
sales,  but  undoubtedly  it  does  obtain  new  customers  to  an 
extent  for  the  dealers. 
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Mr.  Ackermann:  And  the  advertising  is  of  Kopperd 
coke? 

The  Witness :  That  is  right. 

Mr.  Ackermann:  And  the  dealers  sell  Koppers  coke 
under  the  trade-mark  name? 

The  Witness:  That  is  right. 

Mr.  Ackermann:  And  your  service  for  which  this  ex¬ 
pense  is  incurred  is  given  to  dealers  at  their  request? 

The  Witness:  Yes. 

Mr.  Ackermann:  Both  for  new  customers  and  old  cus¬ 
tomers? 

The  Witness :  That  is  true. 

Mr.  Ackermann :  So  that  part  of  this  total  which  appears 
in  the  fifth  column  accounts  for  some  customers  who  are 
not  listed  in  the  sixth  column? 

The  Witness:  No,  I  should  not  say  so,  not  of  the  total 
of  the  fifth  column,  because  I  have  only  taken  one- 
1614  fifth  of  our  sales  and  service  expense  outside  of  ad¬ 
vertising  and  salesmen’s  commissions. 


Mr.  Ackermann :  But  your  advertising  does  account  for 
customers  other  than  those  who  appear  on  this  tabulation? 

The  Witness:  Some. 

Mr.  Ackermann:  And  it  is  possible,  is  it  not,  that  some 
of  the  sales  and  service  expense  goes  for  customers  other 
than  direct  Koppers  customers? 

The  Witness:  That  is  true,  but  the  facts  remain  that 
these  are  the  number  of  customers  which  we  were  able  to 
put  on  our  books  by  that  effort  and  these  figures  show  the 


cost  of  obtaining  those  customers.  There  is  some  indirect 
result  which  I  cannot  figure  for  you. 

Mr.  Ackermann:  Which  cannot  be  allocated? 

The  Witness:  That  is  true. 

Mr.  Ackermann:  And  as  a  matter  of  fact,  therefore,  it 
really  costs — some  of  the  moneys  listed  on  this  chart  should 
be  allocated  to  new  customers  received  by  dealers? 

The  Witness :  If  you  could  determine  it. 

Mr.  Ackermann:  But  you  cannot  determine  it? 
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The  Witness:  No. 

Mr.  Ackermann:  So  that  your  cost  per  customer  is 
slightly  less  in  an  undetermined  amount? 

The  Witness:  The  cost  is  not  any  less,  because 

1615  we  spent  that  much  money. 

Mr.  Ackermann:  I  know  you  did,  but  the  cost 
per  customer  is  less. 

'  The  Witness:  If  you  are  speaking  of  dealers 9  customers 
and  our  own  customers,  that  is  true,  but  we  are  only  speak¬ 
ing  here  of  our  own  customers. 

Mr.  Ackermann:  But  you  said  that  some  of  the  money 
did  assist  dealers  in  getting  new  customers? 

The  Witness :  That  is  true. 

Mr.  Ackermann:  Well,  I  am  going  to  object  to  this  be¬ 
cause  I  think  it  is  incorrect. 

Mr.  Dykman:  Let  me  ask  the  witness  one  more  ques¬ 
tion. 

By  Mr.  Dykman : 

Q.  When  you  get  down  to  the  final  figure  of  $14.83,  $12.48 
and  $12.21  for  the  respective  years,  in  your  opinion  based 
on  your  experience  with  this  method  of  taking  one-fifth  of 
the  sales  and  service  expense,  are  those  figures,  14.83, 12.48 
and  12.21  more  or  less  than  it  actually  costs  to  get  a  cus¬ 
tomer?  A.  I  would  say  those  figures  are  less  than  it  ac¬ 
tually  costs  to  get  a  customer  on  our  books. 

Mr.  Ackermann:  How  do  you  figure  that? 

The  Witness:  Well,  because  so  much  of  our  sales  and 
service  expense  is  directed  to  new  customers — 

1616  Mr.  Ackermann:  How  much? 

The  Witness :  I  say  I  am  confident  it  is  more  than 

one-fifth. 

Mr.  Ackermann:  But  you  cannot  accurately  compute 
that,  can  you? 

The  Witness :  Most  of  the  estimates  you  make,  Mr.  Ack¬ 
ermann,  are  something  you  cannot  compute  accurately; 
that  is  the  reason  you  say  they  are  estimates.  If  you  can 
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make  them  accurately,  then  it  is  an  accurate  determination. 

In  this  case  I  make  an  estimate  with  a  long  knowledge 
of  the  business  and  with  the  advice  of  the  people  that  are 
in  the  business  with  me,  and  I  say  that  is  a  conservative 
estimate.  I  am  sure  it  is  on  the  low  side. 

Mr.  Ackermann:  You  do  not  know  how  many  new*  cus¬ 
tomers  your  dealers  obtained  during  these  years,  do  you? 

The  Witness:  Well,  we  can  tell  pretty  accurately  how 
many  they  obtain,  including  the  customers  they  take  away 
from  us,  because  the  number  of  tons  of  coke  burned  per 
customer  will  average  pretty  well,  but  the  process,  which 
perhaps  you  do  not  understand,  is  pretty  much  one  as  all 
ready  described.  We  obtain  the  new  customers  for  cok^ 
in  the  first  instance  to  a  very  great  extent.  The  number 
that  go  to  the  dealers  direct  and  who  have  not  burned  coke 
before  are  very  small  proportionately.  It  is  less 
1617  than  10  per  cent,  that  is  the  people  who  have  never 
used  coke  before  but  because  of  our  advertisement 
£ro  and  buv  from  some  dealer.  When  thev  have  read  our 
advertisement  which  contains  our  telephone  number  and 
our  address,  if  they  decide  they  are  going  to  try  Koppers 
coke,  they  usually  try  it  first  with  the  Koppers  Company. 

Now,  the  dealer  that  they  bought  from  last  year  when  he 
finds  they  did  not  buy  from  him  this  year  says,  “Why  don’t 
you  buy  from  me”.  The  customer  replies,  “We  are  buying 
Koppers’  coke”.  Then  the  dealer  says,  “I  can  sell  you 
Koppers  coke”.  Then  the  customer  says,  “Then,  I  will 
buy  it  from  you”.  So,  they  go  from  us  to  the  dealers  as  a ' 
new  customer  for  the  dealer  and  then  w^e  have  to  get  an¬ 
other  one.  But  the  number  that  go  direct  and  on  whom 
our  salesmen  call,  in  a  large  number  of  instances  come  di¬ 
rect  to  us.  The  only  people  who  might  go  to  the  dealer  are 
people  interested  in  the  advertisement,  and  even  though 
the  advertisement  carries  our  telephone  number  and  ad¬ 
dress  at  the  bottom,  they  go  to  the  dealer  and  not  to  us. 
However,  the  number  is  not  important  and  it  is  not  going 
to  affect  the  accuracy  very  much. 
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1618  The  Examiner:  Are  your  dealers  exclusive  deal¬ 
ers? 

The  Witness:  No,  sir.  You  mean  they  are  exclusive? 

The  Examiner:  Do  they  handle  any  coke  other  than 
Koppers? 

The  Witness :  No,  with  a  very  few  exceptions  practically 
all  the  dealers  in  Brooklyn  handle  our  coke  exclusively. 

There  are  a  few  dealers  up  around  Flushing  who  handle 
^Dur  coke  and  the  coke  of  the  Consolidated  Edison  Company, 
but  if  they  handle  our  coke  that  is  the  only  coke  they  handle. 

The  Examiner:  You  have  a  contract  with  them  accord¬ 
ingly,  do  you? 

The  Witness :  We  don’t  have  contracts  with  any  of  them, 
but  we  have  that  arrangement  that  we  don’t  believe  they 
can  satisfy  their  customers  unless  they  give  them  a  quality 
which  is  equal  to  ours,  and  there  isn’t  much  coke  of  our 
quality  in  the  market. 

The  Examiner:  Take  one  of  these  dealers  that  sells  Con¬ 
solidated  coke  as  well  as  your  own,  he  might  come  in  and 
ask  you  to  service  a  customer.  Would  that  happen  or  is 
that  likely? 

The  Witness :  A  Consolidated  customer  ? 

The  Examiner :  Yes. 

The  Witness:  No.  We  are  talking  about  less 

1619  than  5  per  cent  of  the  wholesale  business  there. 

There  are  only  a  few  dealers  up  there  in  Flushing, 
and  if  the  coke  was  Hunts  Point  coke  he  wouldn’t  say 
something  to  us  about  it.  He  would  say  something  to  Hunts 
Point  about  it.  He  would  never  ask  us  to  service  a  custo¬ 
mer  who  had  purchased  Hunts  Point  coke  from  him. 

The  Examiner:  Do  the  Flushing  dealers  that  handle 
both  cokes,  do  they  have  to  keep  them  separate? 

The  Witness:  They  don’t  have  the  two  kinds  of  coke  in 
the  yard. 

Our  coke  is  trademarked.  The  dealers  and  everybody 
knows  our  coke.  It  is  marked  with  flitter. 

The  Examiner:  Is  it  physically  marked? 
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The  Witness:  It  is  physically  marked.  They  can  tell 
Koppers  coke.  We  can  tell.  We  could  tell  by  analysis  if 
it  wasn’t  marked,  but  at  the  present  time  and  for  several 
years  it  has  been  marked  so  the  dealer  knows  it  and  the 
customer  knows  it. 

None  of  those  dealers  keep  two  kinds  of  coke  on  hand 
at  their  yard,  but  if  they  have  an  order  for  Hunts  Point 
coke  up  in  that  territory  where  there  was  a  yard  until  some! 
time  ago,  they  would  go  to  that  yard  and  get  a  ton  of  Hunt^ 
Point  coke  and  deliver  to  the  customer. 

1620  They  might  have  our  coke  in  their  yard  or  they 
might  go  to  our  Jamaica  yard  for  an  order  of  Kop¬ 
pers  coke. 

Mr.  Ackermann:  Isn’t  it  a  fact,  Mr.  Rugg,  that  in  the 
classified  telephone  directories  in  and  about  New  York 
under  the  heading  “Koppers  Coke”  a  number  of  dealers’ 
names  are  listed? 

The  Witness :  That  is  true. 

By  Mr.  Ackermann : 

Q.  So  that  some  of  the  people  who  saw  that  notation  in 

the  telephone  book  might  call  up  their  old  dealer  ?  A.  That 

is  true,  but  we  find  that  that  doesn’t  sell.  You  have  got  to 

tell  vour  storv  to  sell  to  anv  extent. 

*  * 

You  have  got  to  get  your  message  across.  You  have  got 
to  do  it  with  more  than  just  that.  That  is  a  reminder  if 
the  person  is  going  to  order  Koppers  coke,  it  is  a  reminder 
to  order  from  us  or  another  dealer,  but  not  many  people 
buy  Koppers  coke  who  never  had  it  before  because  they  find 
that  name. 

Mr.  Ackermann :  When  you  made  up  these  computations, 
did  vou  have  before  vou  anv  figures  of  new  customers  who 
hadn’t  purchased  from  you  before,  who  purchased  Kop¬ 
pers  coke  through  dealers? 

The  Witness :  No,  sir. 

1621  Mr.  Ackermann :  You  did  not  have  them? 

The  Witness:  Not  any  accurate  figures.  We  have 
an  idea  of  it. 
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Mr.  Ackermann:  But  that  is  only  a  guess  on  your  part. 

(No  answer) 

Mr.  Ackermann:  I  still  make  my  same  objection,  Mr. 
Examiner. 

Mr.  Hertzoff:  I  would  like  to  ask  this.  Did  you  make 
up  one  of  these — I  don’t  recognize  it. 

The  Witness:  I  don’t  think  so.  I  was  asked  the  ques¬ 
tion  and  made  the  statement  of  what  it  cost  us  to  obtain 
a  new  customer. 

The  Examiner :  And  this  is  your  best  estimate  of  cost  of 
new  customers? 

The  Witness:  Yes,  sir. 

The  Examiner :  I  will  overrule  the  objection  and  the  ex¬ 
hibit  will  be  marked  Brooklyn’s  Exhibit  5,  and  will  now 

be  received  in  evidence  as  Brooklvn’s  Exhibit  No.  5. 

%> 

(The  document  referred  to  was  thereupon  received  in 
evidence  as  Brooklyn’s  Exhibit  5.) 

By  Mr.  Dykman: 

Q.  Going  back  a  moment  to  Exhibit  4,  the  property,  equip¬ 
ment,  cash  and  inventories  as  of  December  31,  1939, 
1622  do  those  figures  represent  the  cost  of  the  property 
as  shown  on  the  books,  other  than  of  course  the  cash 
and  inventories  at  the  bottom  of  the  page?  A.  Yes,  sir. 

Q.  Those  are  cost  figures?  A.  Yes,  sir.  In  the  case  of 
Flushing  Creek,  Mr.  Dykman,  that  is  the  cost  of  the  re¬ 
maining  property,  I  believe.  Part  of  that  property  was 
taken  by  the  city. 

Q.  In  other  words,  it  represents  the  cost  of  property  now 
owned?  A.  Yes,  sir. 

Q.  A  moment  ago  you  said  that  less  than  one-tenth  of  the 
coke  customers  go  to  the  dealers  in  the  first  instance. 

That  leads  me  to  ask  whether  the  dealers  push  coke.  A. 
No,  sir.  The  majority  of  the  dealers  merely  take  orders 
for  it. 

Q.  They  are  coal  dealers?  A.  Essentially.  50  per  cent 
of  them  almost  are  owned  by  the  anthracite  producing  com¬ 
panies. 
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Q.  Do  you  remember  how  old  this  trade  mark  of  Koppers 
Coke  is?  A.  Well,  do  you  mean  the  date  of  its  beii(ig 
granted,  or  how  long  we  have  been  using  it  in  Brooklyh? 
Q.  I  mean  how  long — well,  tell  us  both,  if  y^u 

1623  recall.  A.  I  don’t  know — 

Q.  If  not,  I  will  prove  it  otherwise.  A.  My  impres¬ 
sion  is  that  the  letters  patent,  or  whatever  grants  you  a 
trade  mark,  are  about  10  years  old,  and  I  think  we  have 
been  using  it  regularly  in  Brooklyn  for  about  5  years,  bit 
I  may  be  wrong.  We  have  been  using  it  at  least  4  vear^. 
The  Examiner:  You  are  not  an  expert  in  trade  mark^? 
The  Witness:  I  don’t  remember  the  dates,  sir.  I  w^s 
informed  at  the  time  and  knew  about  it. 

By  Mr.  Dvkman : 

Q.  You  have  what  you  call  a  flit  on  the  coke?  A.  A  flitter. 
Q.  A  flitter.  What  is  that?  A.  It  is  an  intermediate 
product  in  the  bronze  powder  manufacture  which  is  as  big 
as  a  pin  point  or  a  little  bigger,  and  which  is  fed  into  the 
oil  spray  which  sprays  the  coke  just  as  it  is  loaded  in  the 
truck,  to  make  the  coke  dust-proof,  and  that  little  powder 
is  plastered  on  with  this  oil,  and  you  have  a  few  little  pieces 
of  flitter  that  sparkle  on  each  piece  of  coke. 

1624  Q.  You  say  that  is  done  when  it  is  loaded  into  the 
truck  after  it  is  acquired  from  the  Brooklyn  Union  i 

A.  Yes,  sir. 

Q.  Your  men  do  that?  A.  Not  at  the  plant,  no,  sir.  The 
arrangement  at  the  plant  is  that  the  coke  is  to  be  loaded  ih 
the  truck  and  the  equipment  for  treating  it  belongs  to 
Brooklyn  Union  and  is  operated  by  them. 

We  furnish  that  flitter  without  any  expense.  That  is; 
Koppers  furnishes  it  to  Brooklyn  Union  without  any  ex¬ 
pense,  but  they  do  apply  it. 

Q.  And  that  identifies  vour  coke?  A.  Yes,  sir. 


1638  Q.  Mr.  Rugg,  when  we  recessed  for  luncheon  lj 
think  I  was  asking  you  what  other  types  of  fuel  there 
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are  with  which  coke  competes  in  the  market.  Will  you  an¬ 
swer  that  question,  please?  A.  We  are  speaking  of  domes¬ 
tic  coke  ? 

Q.  Domestic  coke.  A.  Competition  is  principally  anthra¬ 
cite  coal.  To  quite  an  extent  there  is  competition  with  oil, 
and  to  a  lesser  extent  manufactured  gas,  and  a  small  amount 
of  bituminous  coal  in  our  market;  very  little  bituminous 
coal. 

Q.  And  when  you  speak  of  “our  market”  you  refer  to 
the  territory  on  Long  Island  where  you  sell  your  coke?  A. 
Yes,  sir. 

Q.  Suppose  you  tell  us  how  much  of  Long  Island  that 
territory  comprises?  A.  Well,  geographically  it  in- 

1639  eludes  all  except  the  eastern  half  of  Suffolk  County, 
and  we  ship  a  little  into  there  by  car  to  dealers. 

The  territory  which  we  cover  and  consider  as  our  market 
includes  more  than  90  per  cent  of  the  people  who  live  on 
Long  Island. 

Q.  The  western  half  of  Long  Island?  A.  Well,  no,  I 
would  say  all  of  Kings  County;  all  of  Queens  County;  all 
d)f  Nassau  County,  and  the  western  half  of  Suffolk  County. 

To  some  extent  we  ship  into  eastern  Suffolk  a  few  cars  of 
coke. 

Q.  How  is  the  price  obtained  for  this  kind  of  coke  deter¬ 
mined?  What  determines  it?  A.  Well,  the  principal  factor 
is  the  price  of  anthracite  coal ;  the  price  at  which  domestic 
anthracite  is  sold. 

The  price  of  domestic  oil  has  increased  in  importance. 
It  is  a  factor,  but  not  a  decisive  factor. 

1  The  condition  of  the  retail  market,  the  attitude  of  dealers 

i 

toward  each  other,  whether  or  not  they  are  getting  a  fair 
price  for  anthracite,  governs  the  price  which  we  can  get,  but 
the  price  at  which  they  sell  anthracite  controls  what  we 
can  get  for  domestic  coke,  within  certain  narrow 

1640  limits. 
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1643  Q.  You  have  just  mentioned,  Mr.  Rugg,  changes 
in  the  price  of  domestic  coke  to  the  consumer  for  the 
summer  and  winter  trade. 

1644  Is  that  change  in  the  price  which  you  get  reflected 
at  all  in  the  price  which  you  pay  the  Brooklyn  Union 

for  coke?  A.  Yes,  sir,  it  is  invariably;  perhaps  not  on  the 
date  that  the  retail  price  is  changed,  but  within  30  days  I 
would  say  anyway. 

There  is  always  a  change  in  price  in  the  spring  when  the 
price  drops,  the  retail  price  drops. 

Q.  And  is  that  a  matter  of  negotiation  between  Koppers 
and  Brooklyn  Union?  A.  It  is. 

Q.  And  then  when  the  winter  season  comes  along  is  there 
another  adjustment  up,  which  is  the  result  of  negotiation? 
A.  There  usually  are  at  least  two  adjustments  up;  some¬ 
times  more. 

Q.  Just  tell  us  what  happened  in  that  respect.  A.  People 
buv  fuel  to  a  great  extent  bv  habit,  and  it  has  been  cus- 
tomary  in  the  retail  fuel  trade  for  years  to  have  a  substan¬ 
tial  drop  in  the  price  sometime  between  the  1st  of  April  and 
the  1st  of  May  to  interest  provident  people  in  filling  up 
their  bins  with  fuel  at  the  time  of  year  when  business  would 
otherwise  be  verv  slack. 

1645  That  gives  the  producers  and  the  distributors  of 
fuel  some  business  at  a  time  when  thev  otherwise 

would  have  very  little,  and  gives  the  people  who  are  willing 
to  give  them  that  business  at  that  time  a  price  concession 
and  an  inducement. 

We  have  more  interest — “we”,  I  will  say  both  Koppers 
and  Brooklyn  Union — have  more  interest  in  that  even  than 
the  anthracite  producers,  because  while  the  mines  may  run 
today  and  shut  down  tomorrow,  coke  at  Greenpoint  is  being 
produced  continuously  throughout  the  year  at  approxi¬ 
mately  the  same  rate,  so  there  is  a  decided  advantage  in 
selling  as  much  of  this  surplus  as  we  can  in  the  spring  and 
summer,  and  avoiding  the  necessity  of  stocking  it  and  hav¬ 
ing  to  resize  it  and  stand  the  degradation  and  prepare  it 
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in  the  winter,  so  that  it  is  customary  for  us  in  the  coke  busi¬ 
ness  to  make  an  even  greater  reduction  in  the  spring  in  the 
retail  price  than  is  made  in  the  anthracite  price. 

Our  price  dropped  this  spring,  for  instance,  $1.75  a  ton. 
The  anthracite  price  only  dropped  about  75  cents  a  ton,  or 
less  perhaps. 

That  brought  us  down  a  quarter  below  the  anthracite 
price  for  the  opening  price  in  the  spring. 

When  that  reduction  is  made,  Mr.  MacArthur,  for  ex¬ 
ample,  used  to  negotiate  with  Mr.  Paige :  he  now  ne- 

1646  gotiates  with  Mr.  Nickerson  on  a  spring  price  which 
Koppers  will  pay  Brooklyn  Union,  and  then  from 

that  low  spring  price — well,  as  I  say,  that  price  may  go 
down  $1.75  a  ton  retail. 

The  reduction  in  the  price  which  Koppers  pays  Brooklyn 
Union  may  be,  as  it  was  this  year,  50  cents  a  ton. 

In  other  words,  Koppers  has  stood  a  reduction  of  $1.25 
more  than  the  reduction  which  is  given  them  by  Brooklyn 
Union. 

As  the  season  advances  we  usually  announce  within  a  few 
days  of  the  low  price  that  there  will  be  an  advance  say  on 
June  1st  of  perhaps  50  cents  a  ton,  and  we  may  have  other 
advances  on  the  15th  of  July  or  the  1st  of  August. 

If  the  retail  fuel  industrv  is  in  fairlv  sound  condition,  in 

k  ft  7 

other  words,  if  thev  are  conducting  their  business  fairlv 
intelligently,  the  winter  price  is  usually  established  by  the 
1st  of  October.  That  is  retail,  and  it  remains  fairly  uni¬ 
form  throughout  the  season  when  people  are  burning  most 
of  their  fuel. 

In  some  years,  because  of  competition  of  one  sort  or  an¬ 
other  or  disorganization  in  the  industry  itself,  the  actual 
winter  selling  price  isn’t  obtained  until  perhaps  into  Feb¬ 
ruary  or  January. 

The  officials  of  Brooklyn  Union  know  what  our  domestic 
selling  prices,  retail  selling  prices  are. 

1647  They  know  what  we  have  paid  them  in  the  past  in 
proportion  to  retail  selling  prices,  and  formerly  Mr. 
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Paige,  and  recently  Mr.  Nickerson,  call  upon  Mr.  MacAr- 
thur  for  an  increase  in  price  as  these  retail  prices  are  ob¬ 
tained,  and  they  eventually  end  the  price  increase  when  the 
maximum  retail  price  is  obtained. 

So  that  other  things  being  equal,  last  winter’s  retail  pric^ 
is  restored  to  the  trade,  and  Koppers  is  paying  Brooklyn 
Union  the  same  for  coke  as  they  were  last  winter  when  the^ 
had  the  highest  retail  selling  price. 

#**««****^ 

1651  Q.  You  have  already  testified  that  the  operatioij 

production  at  the  Greenpoint  plant  is  uniform 
throughout  the  year  ?  A.  Yes,  sir. 

Q.  Is  this  true  of  the  plants  which  are  owned  and  op¬ 
erated  by  the  Koppers  Company  itself?  A.  No.  I  think  I 
said  this  morning,  in  illustrating  a  question  by  the  Exam¬ 
iner,  the  rate  of  operation  of  the  Philadelphia  plant,  for  in¬ 
stance,  the  New  Haven  plant,  the  Seaboard  plant  or  the 
Everett  plant  all  vary  considerably. 

In  other  words,  they  do  not  run  at  their  maximum  rate 
of  operation  all  year  long  in  very  many  years. 

There  may  be  years  where  they  can  run  at  full  capacity 
throughout  the  year,  even  though  their  gas  contracts  in  the 
summertime  do  not  require  full  gas  production,  but  that 
would  be  when  they  started  the  year  with  a  very  low  in¬ 
ventory  of  coke,  and  when  those  inventories  exceed  an 
amount  which  they  consider  is  proper,  they  slow 

1652  down  rather  than  increasing  their  inventories. 
##•*••**** 

1654  Q.  Mr.  Rugg,  the  Brooklyn  Union  pays  the  Kop¬ 
pers  Company  a  fee  for  services  in  connection  with 
the  coke  oven  plants,  does  it  not?  A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  services  performed  in  re¬ 
turn  for  that  fee?  A.  Yes,  sir. 

Q.  Please  state  them.  A.  Well,  we  do  a  good  many 
things.  I  may  not  cover  all  of  them. 

I  have  said  something  about  my  own  activities.  I  devote 
half  of  my  time  now  in  a  consulting  capacity  at  the  plant, 
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observing  the  operations,  making  suggestions,  looking  over 
all  the  reports,  production,  laboratory  analyses,  costs. 

I  advise  with  the  officers  of  Brooklyn  Union  on  the  se¬ 
lection  of  coal. 

As  far  as  my  opinion  of  whether  a  coal  is  good  or  not,  or 
suitable  for  the  purpose  which  we  would  want  it  for,  they 
rely  to  an  extent  on  my  judgment. 

I  keep  posted  on  coals  which  are  available.  In  addition 
to  the  experience  I  have  had  with  them  in  the  last 

1655  25  years  I  receive  the  reports  from  the  Koppers  Com¬ 
pany's  plant  operations;  that  is  Philadelphia  and 

New  Haven  and  Seaboard  and  Boston. 

The  analysis  of  those  coals  and  the  results  from  the  op¬ 
erations  come  to  me,  and  for  that  matter  to  the  Brooklvn 
Union  officers,  for  such  examination  as  they  want  to  make 
of  them. 

'  I  see  them  every  month  and  I  consider  it  my  duty  to  keep 
posted  concerning  them. 

There  are  certain  things  about  the  plant  that  I  watch 
more  closely  than  others,  that  is  the  ovens  themselves,  the 
temperatures  at  which  they  are  being  operated ;  the  condi¬ 
tion  of  the  brick-work  I  keep  very  close  track  of. 

If  the  operating  men  feel  they  have  an  unusual  condition 
they  will  invariably  consult  me  about  it. 

The  superintendent  usually  consults  me  with  regard  to 
any  important  change  he  expects  to  make,  or  anything  that 
is  unusual,  and  I  will  express  my  opinion  on  it. 

'  I  would  say  that  Koppers  activities  are  directed  toward 
insuring  safe  operation  of  the  plant,  obtaining  maximum 
yields,  a  satisfactory  product,  and  a  maximum  life  of  the 
plant  at  a  minimum  maintenance. 

The  reports  on  production,  on  analysis  of  products 

1656  and  raw  materials,  on  the  costs  go  to  the  Koppers 
Company’s  Pittsburgh  office,  and  there  they  are  tab¬ 
ulated  with  similar  reports  from  other  operations  on  which 
they  have  operating  data,  and  from  time  to  time  I  will 
receive  criticism,  if  it  is  due,  because  of  the  relative  opera- 
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tion  or  relative  yields  or  costs  by  comparison  with  other 
plants. 

The  Koppers  Company  have  a  large  designing  organi¬ 
zation  in  their  headquarters. 

Those  men  are  available  for  consultation  by  Brooklyn. 
Union  officers.  If  they  contemplate  a  change  or  an  addition, 
or  think  one  might  be  advisable,  those  men  can  be  con¬ 
sulted. 

They  make  sketches  or  drawings  if  they  are  asked,  onj 
comments  or  ideas  which  are  offered  by  Brooklyn  Union 
engineers. 

The  Koppers  Company  has  a  research  department  which 
is  devoting  its  time  to  problems  of  the  Coke  and  gas  indus- 

trv. 

* 

They  make  regular  reports  of  their  activities,  their  rec¬ 
ommendations,  and  they  make  special  recommendations 
from  time  to  time. 

Those  are  available  to  me,  and  they  are  available  to  the 
officers  of  Brooklyn  Union,  and  whatever  of  those  sugges¬ 
tions  seem  applicable  or  desirable  to  Brooklyn  Union,  they 
are  available  to  them. 

1657  I  usually  negotiate  the  acid  contract,  because  it  so 
happens  that  if  you  are  buying  acid  in  a  number  of 
different  places,  you  can  usually  do  a  little  better  than  a 
single  plant  can,  but  its  acceptance  or  rejection  is  entirely 
up  to  Brooklyn  Union.  The  contract  is  with  Brooklyn 
Union,  and  it  is  signed  by  one  of  their  officers.  They  ac¬ 
cept  my  recommendations  or  reject  them  as  they  choose. 

I  almost  always  express  my  opinion  on  sales  of  sulphate 
of  ammonia,  for  instance. 

We  receive  offerings  at  the  plant  from  time  to  time 
through  the  Barrett  Company,  who  are  Brooklyn  Union’s 
agent  for  the  sale  of  sulphate  of  ammonia,  of  a  contract  of 
perhaps  100  or  200  or  500  tons  of  sulphate  of  ammonia. 

I  have  dealt  in  that  market  for  a  long  time.  I  express 
my  opinion  as  to  whether  or  not  I  think  the  sale  is  advisa¬ 
ble,  and  Brooklyn  Union  accepts  it  or  rejects  it  according 
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to  their  own  determination.  They  may  agree  with  me  or 
they  may  not. 

The  Greenpoint  plant,  not  the  entire  plant,  but  the  coke 
oven  plant  and  particularly  the  coke  ovens  proper,  are  in¬ 
spected  periodically  by  engineers,  some  of  them  officers  of 
the  Koppers  Company. 

There  is  a  regular,  thorough,  detailed  inspection 

1658  of  the  ovens  each  year. 

A  diagram  of  each  brick  in  each  wall  is  taken,  amd 
the  condition  of  that  brick  wall  is  noted.  Any  progress  or 
any  deterioration,  any  cracking,  any  indication  of  possible 
future  failure  is  noted,  and  at  the  same  time  the  man  who 
makes  that  inspection  usually  expresses  a  general  opinion 
on  the  condition  of  the  operation,  how  the  plant  looks,  and 
what  the  machinery  looks  like  to  him,  and  that  is  sent  by 
Mr.  Mac  Arthur’s  office  to  Mr.  Paige,  and  it  is  a  general  in¬ 
spection  you  might  say  of  the  coke  oven  plant,  particularly 
the  ovens. 

I  have  represented  Brooklyn  Union  before  the  Exam¬ 
iners  before  the  Bituminous  Coal  Division,  and  I  obtained 
a  reduction  in  the  price  of  some  of  the  coals  which  the 
Brooklyn  plant  is  using  below  those  which  prevailed  during 
the  NBA  and  the  first  time  that  prices  were  fixed  by  the 
Bituminous  Coal  Commission. 

The  Examiner:  For  all  those  services  u’hat  is  the  basis 
of  the  fee  charged  by  your  company  to  the  Brooklyn 
Union? 

The  Witness :  They  pay  about  $35,000  a  year,  which  in¬ 
cludes  half  of  my  salary,  and  in  addition  to  that  I  have  a 
car  for  going  back  and  forth  to  the  plant.  Half  of 

1659  the  expeaise  of  operating  that  car  is  paid  by  Brooklyn 
Union. 

If  I  come  down  here  to  represent  Brooklyn  Union  before 
the  Bituminous  Coal  Commission,  they  pay  my  expenses, 
which  I  turn  in  for  that,  but  to  answer  you  briefly  it  is 
$35,000  a  year  plus  part  of  the  cost  of  operating  an  auto¬ 
mobile  and  some  miscellaneous  traveling  expenses,  if  they 
are  applicable. 
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The  Examiner:  Do  you  have  any  objection  to  statin| 
your  salary? 

The  Witness :  No.  I  think  it  is  $1,990  a  month,  but  thht 
may  be  subject  to  correction. 

There  are  some  deductions  of  one  kind  and  another,  So¬ 
cial  Security  and  insurance,  and  I  am  not  sure  of  the  exaejt 
amount. 


By  Mr.  Dykman: 


Q.  That  is  your  best  estimate? 
than  that. 

The  Examiner:  You  have  hopes? 
The  Witness :  Yes,  sir. 


A.  It  isn’t  any  mor 


£ 


By  Mr.  Dykman : 

Q.  You  spoke  of  safety,  Mr.  Rugg.  You  used  that  word 
to  describe  the  safety  of  the  plant,  of  the  ovens?  A.  Yes. 

I  used  it  in  connection  with  the  method  of  operation^ 
1660  particularly  the  temperatures  at  which  the  ovens  are 
operated. 

A  coke  oven,  if  you  want  me  to  go  into  a  little  explana¬ 
tion  here — 

Q.  Go  ahead.  I  would  like  to  know  what  you  mean  by 
“safety”.  A.  The  coke  oven  battery  is  built  of  silica  brick. 
It  is  a  very  expensive  structure,  ajnd  by  careful  operation 
it  should  last  we  will  say  20  years. 

A  small  amount  of  carelessness  in  the  operation  may 
result  in  very  expensive  repairs  or  entire  replacement,  run¬ 
ning  into  $25,000  per  oven  up  for  extensive  repairs,  pos¬ 
sibly. 

The  temperature  at  which  that  brick- work  is  maintained 
in  order  to  get  the  maximum  production  is  very  close  to 
the  point  at  which  it  will  begin  to  fuse  and  melt  down. 

If  there  is  carelessness  and  that  temperature  goes  be¬ 
yond  that  point,  you  may  do  very  serious  damage  from 
overheating  locally. 

That  was  the  kind  of  thing  that  I  had  in  mind  when  I 
said  “safe  operation”. 
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I  don’t  mean  to  indicate  that  I  am  not  interested  in  per¬ 
sonal  safety  of  the  men  about  the  plaint.  I  certainly 

1661  have  that  in  mind,  but  that  is  very  well  organized  by 
Brooklyn  Union  itself,  and  while  I  consider  that  is  a 

part  of  everyone’s  duty  who  is  on  a  plant  to  have  it  in 
inind,  my  remarks  were  directed  toward  the  safety  of  the 
equipment  and  the  method  in  which  they  were  operated. 

Q.  A  coke  oven  has  a  way  of  bulging  too,  hasn’t  it,  if  it 
is  not  properly  operated?  A.  Well,  that  may  come,  usually 
would,  from  improper  use  of  coals,  using  coals  which  had 
an  expanding  characteristic,  or  failing  to  mix  them  with 
other  coals  which  would  offset  that  characteristic,  or  for 
some  reason  or  other  trying  to  remove  the  charge  and  exert¬ 
ing  too  much  force  on  it. 

The  machine  which  pushes  the  coke  out  of  the  oven  is 
a  very  powerful  machine.  There  is  a  maximum  amount  of 
effort  which  from  long  experience  we  have  found  cam  be 
exerted  on  those  silica  brick  walls  without  there  being  any 
liability  of  damage. 

If  the  heating  isn’t  properly  done,  that  amount  of  effort 
may  fail  to  move  the  charge  out. 

If  the  operators  are  permitted  to  exceed  that  effort,  they 
may  bulge  the  walls,  or  they  may  actually  break  them. 
They  may  distort  them  or  they  may  break  them  alto¬ 
gether. 

1662  The  Examiner :  What  is  the  critical  heating  tem¬ 
perature? 

The  Witness:  We  keep  the  temperature,  that  is  we  cut 
the  gas  off  which  is  being  used  to  heat  any  individual  wall 
when  the  temperature  exceeds  2,600  degrees  Fahrenheit. 

If  one  of  the  heaters,  as  we  call  them,  who  is  there  24 
hours  a  day  observing  this  heating  and  regulating  it,  if 
he  finds  with  his  optical  pyrometer  that  the  temperature 
of  that  wall  is  over  2,600  degrees  he  cuts  the  gas  off  of  it 
for  a  short  time,  according  to  his  judgment,  the  amount 
necessary  so  that  that  temperature  will  stay  below  2,600 
degrees.  That  is  the  critical  point. 
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The  Examiner:  Is  it  a  continuous  operation?  You  put 
the  coal  in  say  at  7  o’clock  in  the  morning,  and  how  lohg 
is  it  heated  before  the  coke  is  removed  from  that  ovep? 

The  Witness :  It  is  heated  for  14  hours,  but  there  is 
perfect  regularity  of  succession. 

There  are  90  ovens,  for  instance,  arranged  in  two  units 
in  Greenpoint,  and  they  will  each  hold  a  charge  of  approxi¬ 
mately  14  tons  of  coal. 

They  complete  a  charge  in  14  hours,  so  it  means  that 
every  nine  minutes  throughout  the  24  hours  we  are  charg¬ 
ing  and  discharging  one  of  those  units,  and  we  charge  say 
No.  1  of  the  90,  and  the  next  one  we  take  is  No.  10, 
1663  to  keep  the  cooler  charge  as  far  away  from  the — 
in  other  words,  not  to  have  two  coal  charges  come 
together,  and  we  take  No.  20,  No.  30,  and  so  on. 

The  Examiner:  You  pull  the  coke  out  after  the  14  hout* 
charge,  and  you  immediately  put  a  fresh  charge  of  coal  in  f 

The  Witness:  Yes,  sir.  With  this  type  of  equipment  w< 
push  it  out. 

The  Examiner :  You  push  it  out? 

The  Witness :  In  the  old  beehive  equipment  it  was  pulled 
out  by  hand.  This  is  a  mechanical  device  which  pushes  it 
out  from  one  side  into  a  car  which  receives  it  on  the  othej’ 
side. 

The  Examiner :  And  about  how  much  coal  is  introduced 
into  the  oven? 

The  Witness :  14  tons  at  each  charge,  and  we  charge  156 
times  a  day,  and  that  gives  us  approximately  2,120  tons 
a  day.  The  charge  will  vary  slightly  with  the  moisture. 


By  Mr.  Dykman : 

Q.  You  spoke  with  reference  to  coal  about  the  expansion 
factor  of  coal. 

Is  that  an  important  element  in  determining  the  suita¬ 
bility  of  coal  for  coke  oven  operation?  A.  It  is  very  im¬ 
portant. 
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1664  Q.  Can  the  expansion  factor  be  determined  other¬ 
wise  than  by  a  working  test,  in  your  opinion?  A. 

Well,  you  mean  by  “working  test”  in  an  oven? 

Q.  Yes.  A.  In  a  full  sized  oven? 

Q.  Well,  not  necessarily  a  full  sized  oven.  A.  We  have 
some  equipment  there,  our  laboratories,  particularly  up  in 
Boston  they  have  done  a  great  deal  of  work  on  it  there,  and 
we  have  in  the  research  division  of  Koppers  in  Seaboard, 
they  have  a  test  oven  with  a  sliding  side,  and  we  put  a  test 
charge  in  there  of  a  few*  cubic  feet  of  coal,  and  from  its 
performance  we  can  actually  see  by  lever  arms  and  weights, 
and  we  measure  the  force  that  is  exerted,  and  we  can  tell 
from  comparison  of  coals  whether  or  not  a  coal  will  be 
suitable. 

We  can  measure  them  in  these  test  ovens  and  tell  pretty 
definitely  whether  they  will  be  satisfactory  for  the  ex¬ 
panding,  quality,  but  we  never  would  put  strange  coal  into 
a  complete  oven  charge.  We  would  dilute  it,  we  would  mix 
a  small  percentage  first,  and  then  more  until  we  were  sure 
we  were  not  going  to  have  difficulty  from  expansion,  because 
you  only  have  to  do  it  once  to  ruin  a  w^all. 

Q.  You  spoke  of  acid.  I  take  it  that  is  sulphuric 

1665  acid.  A.  Yes,  sir. 

Q.  Is  that  used  in  the  production  of  the  coke  oven 
gas?  A.  It  is  used  in  making  sulphate  of  ammonia,  in 
extracting  the  ammonia  from  the  gas. 

Q.  What  I  am  trying  to  ask  you  is  whether  the  sulphuric 
acid  and  the  sulphate  of  ammonia  are  things  which  are 
concerned  solely  with  the  coke  oven  operation?  A.  That 
is  right. 

Q.  They  have  nothing  to  do  wdth  the  water  gas?  A.  No, 
sir. 

Q.  So  that  when  you  give  aid,  such  as  you  have  given, 
in  the  purchase  of  sulphuric  acid  and  the  sale  of  sulphate 
of  ammonia,  you  are  still  exclusively  concerned  with  the 
coke  oven  operation?  A.  That  is  true.  I  have  never  had 
anything  to  do  with  water  gas  operation. 
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1669  The  Examiner:  And  the  Brooklyn  Union  gets  ^11 
their  coal  from  Koppers? 

The  Witness :  Koppers  arrange  for  all  of  it,  and  about 
87  per  cent  last  year  came  from  Koppers  operations.  We 
did  get  some  Tams  last  year,  but  it  was  arranged  for  by 
the  Koppers  Company  and  came  to  us  in  their  ships,  and 
we  bought  some  Mallory  last  year.  That  is  the  same  as 
Hunts  Point  is  using,  and  that  was  bought  for  us  by  the 
Koppers  Coal  Company  and  came  in  their  ships. 

It  is  much  more  convenient  where  you  have  a  water  op 
eration  like  that  to  have  the  ships  in  charge  of  onle 

1670  company,  because  if  you  get  them  up  there  togethejr 
you  have  some  demurrage  on  your  hands. 

•  •••#•*#• 

1680  Q.  What  if  anything  have  you  to  say  as  to  the 
rates  of  pay  and  other  details  of  labor  relations  of 

1681  the  employees  of  the  coke  oven  plant  at  Greenpoint? 
A.  All  policies  concerning  labor  rates,  hours,  work¬ 
ing  conditions,  and  everything  like  that  is  settled  by  Brook¬ 
lyn  Union  officers  and  has  been  settled  by  Brooklyn  Union 
officers  ever  since  they  took  the  former  Koppers  employees 
over  on  their  payroll. 

I  am  usually  consulted  if  they  apply  to  the  coke  oven  peor 
pie,  but  the  decision  is  made  by  Brooklyn  Union. 

Q.  Have  you  since  your  connection  with  Greenpoint  made 
various  recommendations  with  reference  to  the,  well,  let  us 
say,  additions  to  the  coke  oven  plant;  matters  of  that  sort, 
recommendations  upon  various  subjects  connected  with  the 
coke  oven  plant?  A.  Yes,  sir.  I  have  made  a  good  many 
recommendations  that  have  been  accepted  and  a  good  many 
that  have  been  rejected. 

Q.  That  is  some  have  been  accepted  and  some  have  been 
rejected?  A.  Yes,  sir. 

Q.  They  have  all  related  to  the  coke  oven  plant?  A.  They 
have,  and  the  sale  of  products  from  it,  and  matters  like 
that. 
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Q.  To  whom  have  such  recommendations  been  made?  A. 
Well,  recommendations  of  any  importance  are  made 
16S2  to  the  officers,  to  Mr.  Nickerson  or  Mr.  Paige. 

I  make  recommendations  frequently  to  the  local 
supervisory  force,  and  if  the  decision  with  regard  to  that 
is  in  their  power,  they  will  decide  to  accept  or  reject  my 
recommendation.  If  it  is  something  that  they  would  refer 
to  their  superiors,  they  will  refer  it  to  their  superiors. 

1  Q.  Are  you  acquainted  with  the  directors  of  the  Brooklyn 
Union  Gas  Company,  and  if  so,  in  what  way?  A.  I  be¬ 
lieve  I  have  met  all  the  directors.  I  know  I  have  met  some 
of  them,  and  I  can  think  of  at  least  two  occasions  when  they 
made  trips  of  inspection  through  the  coke  oven  plant,  and 
I  had  lunch  with  them  and  met  them  there,  and  went  out 
over  the  plant,  and  answered  questions  which  they  had  con¬ 
cerning  the  plant,  its  operation  and  matters  of  that  nature, 
i  Q.  Is  that  the  character  of  your  acquaintance  with  them 
and  communication  with  them,  when  they  have  come  to  the 
plant  on  a  trip  of  inspection?  A.  Yes,  sir. 

Q.  Have  you  discussed  the  affairs  of  the  company  gen¬ 
erally  with  any  of  them  on  any  occasion  outside  of  that?  A. 
No,  sir.  The  first  time  I  ever  met  Mr.  de  Krafft  he  was 
doing  some  work  for  the  Koppers  Company.  He 
1683  was  investigating  their  set-up  generally.  He  wasn’t 
at  that  time  a  director  of  Brooklyn  Union. 

Q.  Let’s  take  Mr.  de  Krafft,  because  I  was  going  to  ask 
you  with  reference  to  him  particularly. 

When  did  you  first  meet  him?  A.  It  seems  to  me  it  was 
last  fall,  or  late  in  the  summer. 

Q.  As  a  matter  of  fact,  wasn’t  it  in  the  autumn  of  1938? 
A.  I  guess  it  was  a  year  ago  last  fall. 

Q.  The  autumn  of  1938?  A.  Yes. 

Q.  What  was  the  occasion  of  your  meeting  him,  and 
where  did  you  meet  him,  and  what  occurred?  A.  Well,  Mr. 
MacArthur  told  me  that  Mr.  DeKrafft  and  Mr.  Williams 
were  coming  to  the  Brooklyn  Division  to  look  at  several  of 
our  yards,  and  to  see  what  kind  of  an  outfit  we  were,  and 
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to  size  us  up  for  a  study  Mr.  de  Krafft  was  making  of  the 
Koppers  Company’s  properties. 

Q.  Who  is  Mr.  Williams?  A.  Mr.  J.  P.  Williams  is 
president  of  the  Koppers  Company. 

Q.  And  what  happened  ?  Did  they  come  ?  A.  They  caipe 
and  I  met  them.  I  think  I  went  over  to  New  Yorfs: 
1684  to  get  them,  and  we  went  over  the  Brooklyn  office 
and  we  saw  the  Mill  Basin  yard,  and  I  think  he  saw 
two  of  the  Brooklyn  yards,  the  Mill  Basin  and  Gowanus 
Yard,  and  the  Brooklyn  office. 

Q.  On  that  visit  did  you  go  to  Greenpoint?  A.  No,  sir. 
Well,  later  than  that,  it  may  have  been  before,  but  I  think 
it  was  later,  but  about  that  time  Mr.  Tierney  told  me  one 
day  that  I  was  to  meet  Mr.  de  Krafft  for  lunch;  that  he 
wanted  to  ask  me  some  questions. 

I  met  him  for  lunch  and  he  asked  me  about  our  business 
in  Brooklyn;  what  we  did  for  the  gas  company;  about  the 
amount  of  our  business  and  how  we  conducted  it,  and  gen  ¬ 


erally  I  would  say  to  form  an  opinion  of  me  as  an  execu  ¬ 
tive  in  Brooklyn,  and  of  what  business  the  Koppers  Com  ¬ 
pany  had  in  Brooklyn. 

He  didn’t  direct  any  questions  particularly  concerning’ 
tin  Brooklyn  Union  Gas  Company,  except  as  we  had  an 
arrangement  to  furnish  them  supervisory  service,  and  he 
wanted  to  know  what  that  was,  and  all  about  it,  and  some¬ 
thing  about  what  the  people  we  dealt  with  in  Brooklyn 
Union  were  like. 

Q.  As  we  have  it  now,  your  first  meeting  with  him  was 
when  you  lunched  with  him?  A.  No.  I  think  that  was  the 
second  meeting,  but  the  two  were  within  two  weeks 
1685  of  each  other  at  the  time  he  was  making  a  study  of 
the  Koppers  Company  properties. 

Q.  At  any  rate,  when  he  came  to  Brooklyn  he  didn’t  go 
to  the  Greenpoint  plant?  A.  Not  at  either  of  those  dates. 

Q.  Do  you  know  whether  he  went  to  the  Brooklyn 
Borough?  A.  Yes.  He  went  to  Brooklyn  Borough  the 
same  day  we  went  to  the  Brooklyn  yards.  He  interviewed 
Miss  Mary  Dillon,  the  president  of  Brooklyn  Borough. 
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Q.  And  then  he  left  Brooklyn?  A.  And  went  over  to 
Seaboard. 

Q.  And  after  he  had  been  to  Seaboard  did  yon  hear  from 
him  again?  A.  Yes,  sir.  I  had  a  call  from  him  one  day 
saying  that  he  had  seen  the  Boston  plant,  which  was  a  rela¬ 
tively  old  plant  and  which  had  been  rebuilt  and  ovens 
added,  but  not  a  new  plant  on  the  new  site,  and  he  had  seen 
the  Seaboard  plant,  which  was  about  20  years  old,  and  he 
had  understood  that  the  Greenpoint  plant  of  the  Brooklyn 
Union  Gas  Company  was  a  thoroughly  modern  coke  oven 
plant  and  he  would  like  to  see  it  if  I  could  show  it  to  him, 
and  I  went  over  to  New  York  and  got  him  early  one  morn¬ 
ing.  He  spent  about  45  minutes.  We  just  walked  around 
the  plant.  I  showed  him  where  the  coal  came  in  and 

1686  what  happened,  and  he  was  quite  interested. 

The  Examiner:  Is  he  an  engineer? 

The  Witness :  Yes,  sir. 

The  Examiner:  Not  a  financial  man? 

The  Witness:  Well,  I  think  he  is — 

The  Examiner:  What  kind  of  questions  did  he  ask  you 
when  you  showed  him  the  Mill  Basin  yard,  for  instance? 
What  was  he  interested  in? 

The  Witness :  He  was  interested  in  our  coke  market  en¬ 
tirely  then,  how  we  acquired  new  customers,  how  much  it 
!  cost  us  to  get  them,  what  our  competition  was,  how  much 
i  storage  we  had,  where  our  coke  came  from.  He  was  in¬ 
terested  in  sizing  up  what  kind  of  business  organization  we 
had. 

The  Examiner:  Did  he  go  into  the  question  of  cost  per 
mile  of  operating  your  80  trucks,  or  anything  of  that  kind  ? 

The  Witness:  No,  except  in  a  casual  way.  He  didn’t 
look  at  any  detailed  figures.  He  was  sizing  us  up  generally, 
and  particularly  the  personnel.  He  was  sizing  me  up  as  an 
individual  there,  I  think. 

He  was  asking  me  a  lot  of  questions,  and  I  answered 
everything  he  asked  me,  but  I  knew  he  was  drawing  me  out 
to  get  me  to  talk  and  size  me  up  to  a  greater  or  lesser 

1687  extent. 
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: 

Q.  Now,  what  were  the  kind  of  questions  he  askecj 
you  when  he  came  to  the  coke  oven  plant?  A.  Well,  they 
were  general  questions  about  how  the  plant  was  operated 
and  what  happened,  where  our  coal  came  from,  what  we 
did  with  the  production  we  made,  how  much  of  the  coke  thai; 
was  sold  to  Brooklyn  was  produced  at  that  plant,  and  ques  ¬ 
tions  of  that  sort. 

Q.  What  have  you  seen  of  Mr.  DeKrafft  aside  from  these 
visits  that  you  have  described?  A.  I  saw  him  at  a  dinner 
in  Pittsburgh,  after  he  finished  his  report  and  had  re¬ 
ported  I  guess  to  the  officers  of  the  Koppers  Company.  A 
number  of  us  were  invited  to  Pittsburgh.  We  had  dinner 
and  he  said  he  thought  we  were  a  pretty  fine  outfit,  but 
there  were  some  suggestions  he  could  make  about  the  way 
we  conducted  our  business.  He  expressed  some  of  them.  I 
didn’t  have  any  personal  conversation  with  him  then  more' 
than  a  word  or  two. 

The  Examiner:  Was  your  salary  increased? 

The  Witness :  No,  sir.  He  is  a  very  nice  gentleman. 

Bv  Mr.  Dvkman: 

V  w 

Q.  Have  you  ever  seen  him  since?  A.  Yes.  He  came 
out  after  he  was  made  a  director,  elected  a  director,  of 
Brooklyn  Union.  He  came  out  this  spring  with  the  other 
directors  of  Brooklyn  Union  and  visited  the  plant. 
168S  That  is,  they  weren’t  all  there,  but  some  of  them  were 
there,  and  he  came  with  them  and  looked  around. 
He  asked  a  good  many  questions  then  about  the  plant  op¬ 
eration,  what  happened. 

Q.  Does  that  describe  your  relations  with  Mr.  deKrafft? 
A.  I  think  I  saw  him  one  other  time  here  going  to  or  com¬ 
ing  from  Mr.  MacArthur’s  office  and  said  how  do  you  do  to 
him  and  not  any  more  than  that. 

Q.  When  was  Beards  Fork  coal  first  received  at  Green- 
point?  A.  January,  1933. 

Q.  How  much  and  for  what  purpose?  A.  Well,  we  used 
18,000  tons  that  month  for  a  test  to  determine  whether  or 
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not  we  would  give  up  the  Roda  which  we  were  then  using 
and  the  Wharton,  making  two  different  mixtures,  one  for 
water  gas  and  one  for  domestic  gas,  and  use  Beards  Fork 
as  our  base  coal,  high  volatile  coal,  and  make  one  mixture 
for  both  purposes. 

Q.  And  when  was  the  first  regular  supply  ordered?  A. 
Well,  the  contract  which  began  in  April,  1933. 

Q.  That  was  after  the  test,  I  assume?  A.  We  tested  that 
coal  in  January  and  February,  and  in  March  we  concluded 
that  it  was  desirable  coal  for  us  to  get. 

1689  The  water  gas  plants  had  done  very  well  on  it, 
and  as  I  remember  it  had  a  10  cent  better  freight  rate 

rate  than  the  other  high  volatile  coals,  and  we  could  use  it, 
and  an  important  thing  was  the  fact  we  could  use  it  for  both 
domestic  and  water  gas. 

Q.  WTien  you  say  the  water  gas  plant  had  done  very  well 
on  it,  I  take  it  you  mean  the  coke  which  it  produced  had 
worked  very  satisfactorily  in  the  water  gas  plant?  A.  That 
is  right.  WTien  the  water  gas  plant  isn’t  pleased  with  the 
coke  they  get,  we  hear  from  it  right  away. 

Q.  W7ho  was  and  is  the  judge  of  the  suitability  of  coke 
produced  at  Greenpoint  for  water  gas  purposes?  A.  Mr. 
Nickerson. 

Q.  Do  you  have  anything  to  do  with  that  at  all?  A.  Well, 
if  he  said  it  wasn’t  any  good  and  I  could  talk  him  into  the 
fact  that  it  was  all  right,  I  would,  but  he  is  the  judge. 

Q.  Do  you  find  him  an  easy  man  to  talk  into  anything? 

A.  No. 

The  Examiner:  How7  many  cars  has  he  rejected? 

The  Witness:  It  goes  in  barges,  and  I  wouldn’t  say  that 
he  ever  rejects  any,  because  it  is  produced  by  his  own  com¬ 
pany. 

1690  It  is  entirely  a  question  of  whether  it  is  satis¬ 
factory  or  w7hether  it  ought  to  be  changed  to  be  more 

satisfactory. 

The  Examiner:  Has  he  fostered  the  change  of  coal? 
The  Witness:  Oh,  yes.  We  have  changed  the  coal  or 
the  mix  or  the  method  of  screening  a  number  of  times  be- 
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cause  he  wasn’t  satisfied,  but  a  complaint  is  more  apt  to  be 
the  result  of  carelessness  in  the  operation  than  anything 
which  would  require  you  to  go  as  far  as  a  change  in  coal. 

You  don’t  change  coal  very  often  unless  you  have  to. 
That  is  a  serious  matter. 

The  Examiner:  You  have  to  make  tests? 

The  Witness:  You  ought  to  have  two  or  three  months 
tests  before  you  can  tell  whether  you  can  really  change  coal 
or  not,  unless  you  are  thoroughly  familiar  with  that  coal. 

By  Mr.  Dykman: 

Q.  And  when  you  say  that  a  complaint  in  the  water  gas 
plant  is  more  apt  to  be  the  result  of  some  defect  in  opera¬ 
tion  than  a  defect  in  the  coal,  you  mean  some  mistake  in 
operation  at  the  coke  oven  plant?  A.  Well,  I  was  think¬ 
ing — the  majority  of  our  complaints  from  the  water  gas 
plant  are  with  regard  to  the  size  and  the  amount  of  fines 
which  are  not  usable  as  water  gas  coke  by  them. 

Sometimes  that  is  something  which  we  can  con- 
1691  trol.  Our  heating  of  the  ovens  may  have  been  right 
and  it  may  not  have  been  exactly  right. 

The  rate  at  which  we  put  the  coke  over  the  screens 
governs  to  an  extent  the  amount  of  fines  which  may  ulti¬ 
mately  get  in  that  water  gas  coke. 

The  coal  itself  may  change,  or  we  may  have  had  some 
coal  laying  in  stock  for  a  long  time,  and  when  it  lays  in 
stock  a  long  time  the  coke  breaks  up  more  after  it  is  car¬ 
bonized  and  you  will  get  more  of  the  small  stuff. 

If  it  is  something  that  is  within  our  control,  we  change 
it  if  we  can.  If  it  isn’t  within  our  control,  we  can’t  change 
it  unless  we  change  the  coal  itself. 

Q.  You  testified  this  morning,  Mr.  Rugg,  to  the  per¬ 
centage  of  coal  used  in  the  Greenpoint  coke  oven  which 
is  Koppers  coal.  What  was  that  figure?  A.  In  the  year 
1939  it  was  87.2  per  cent  Koppers. 

Q.  What  in  your  opinion  as  an  operator,  based  on  your 
experience,  justifies  this  use  of  one  coal?  A.  Well,  there 
are  three  coals  or  more  there,  but  you  mean  the  mix? 
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Q.  Yes.  A.  Well,  of  course  in  the  last  analysis  the  justi¬ 
fication  comes  in  the  quality  of  the  coke  you  make 

1692  and  the  cost  of  gas.  That  is  the  final  answer.  Your 
product  has  got  to  be  satisfactory  to  yourself  if  you 

are  using  it,  or  to  the  person  you  sell  it  to. 

In  addition  to  that  there  are  a  number  of  advantages  in 
dealing  with  one  coal  operator  as  against  another. 

In  the  first  place,  a  utility  that  is  using  750,000  tons  of 
coal  a  year,  as  Brooklyn  Union  is,  can’t  afford  to  monkey 
around  in  a  spot  market  to  any  extent.  We  buy  a  little 
spot  coal,  but  you  can’t  afford  to  depend  on  that  spot 
market  for  your  supply. 

You  must  deal  with  an  outfit  that  is  reliable  and  depend¬ 
able  because  you  have  so  much  dependent  upon  you  that 
you  couldn’t  afford  to  deal  with  a  fly-by-night,  or  some¬ 
body  who  had  a  little  operation  that  some  financial  re¬ 
verse  might  shut  them  down. 

A  situation  along  the  Seaboard  here  is  a  little  different 
from  a  company  perhaps  located  back  on  the  rails. 

We  get  our  coal  in  ships,  and  a  ship  comes  in  and  it  con¬ 
tains  from  6,000  to  10,000  tons  of  coal. 

As  a  matter  of  fact,  the  Koppers  Company  is  the  only 
company  which  can  furnish  the  high  volatile  and  low  vola¬ 
tile  coals  which  will  meet  our  requirements,  and  that 

1693  owns  its  own  ships. 

I  don’t  say  that  another  coal  company  can’t  charter 
ships,  and  that  there  aren’t  ships  they  could  charter. 

The  Examiner:  You  mean  to  say  that  Berwin-White 
couldn’t  deliver  that? 

The  Witness:  Berwin-White  could  deliver  high  and  low 
volatile  coal,  but  Berwin-White  hasn’t  any  high  volatile 
coal  that  will  meet  our  specifications. 

The  Examiner:  Does  that  go  for  the  Consolidated? 

The  Witness:  Yes,  sir.  Consolidated  have  Kentucky. 
They  have  mines  of  Elkhorn  coal,  but  they  haven’t  any 
ships,  and  they  haven’t  the  low  volatile  coal. 

The  Examiner:  How  about  Pittsburgh  Coal  Company? 
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The  Witness:  We  don’t  use  ourselves  any  Pittsburgh 
coal  regularly.  We  have  bought  some,  but  the  Consolidated 
use  perhaps  10  per  cent.  That  is  a  reciprocity  business  to 
an  extent. 

The  Examiner:  What  percentage  of  the  750,000  tons 
comes  in  8,000  to  10,000  ton  steamers  and  what  portion 
comes  in  by  rail  and  barge? 

The  Witness :  In  the  case  of  Brooklyn  Union  for  the  Iasi; 
year,  we  will  say,  all  of  it  came  in  in  steamers. 

The  Examiner:  All  of  it? 

1694  The  Witness:  All  of  it  in  steamers. 

We  are  using  2,000  tons  of  coal  a  day.  50  per  cent 
of  that  exactly  is  Beards  Fork  coal ;  25  percent  is  Powellton 
coal  and  25  per  cent  Beckley  coal. 

If  we  can  get  that  from  a  shipper  that  puts  that  in  the 
ship  in  that  proportion  it  comes  alongside  our  dock  and  we 
take  2,000  tons  of  that  right  into  production.  Then  only 
the  rest  of  it  has  to  go  into  stock  and  then  come  out  again. 

In  other  words,  if  we  are  buying  our  low  volatile  from 
one  producer  and  we  only  used  500  tons  of  low  volatile  a 
day,  if  we  got  a  ship  of  low  volatile  in,  we  put  5,500  tons 
into  stock  and  only  500  tons  into  production. 

The  Examiner:  At  Greenpoint  how  much  do  you  store 
there? 

The  Witness:  We  store  about  90,000  tons. 

The  Examiner:  90,000  tons? 

The  Witness.  About  40  days’  supply  ordinarily.  We 
can  store  more  than  that,  but  we  do  not  as  a  rule. 

The  Examiner :  In  normal  operations  do  you  use  the  coal 
from  the  storage  pile,  or  do  you  take  it  off  the  ship,  as  you 
have  described? 

The  Witness :  No,  sir.  We  take  it  off  the  ship  in  so 

1695  far  as  our  regular  day’s  run  and  the  coal  in  the  ship 
will  permit  it,  and  we  put  into  stock  what  we  have  to, 

and  we  take  out  what  we  need  to,  but  of  course  in  putting 
it  into  stock  we  put  the  new  coal  coming  in  here  (indicating) 
and  what  we  have  to  take  out  tomorrow  when  there  is  no 
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ship,  we  take  out  from  over  here  (indicating),  so  we  are 
continually  turning  over  our  stock  pile  and  limiting  the 
length  of  time  any  individual  ton  of  coal  is  in  stock. 

The  Examiner:  Just  one  other  question.  How’  long  does 
it  take  to  unload  an  8,000  ton  ship  or  a  10,000  ton  ship? 

The  Witness:  Well,  the  ships  which  we  have  been  ac¬ 
customed  to  receiving,  and  the  collier  type  domestic  ships 
like  the  Jones  and  Noyes  hold  about  6,700  tons,  and  we 
unload  them  in  about  16  hours. 

We  have  received  recently  some  coal  in  a  self -unloader 
which  doesn’t  come  clear  up  Newtown  Creek,  but  unloads 
into  barges  at  the  mouth  of  the  creek,  and  the  barges  come 
up  the  creek,  but  wdiere  the  ship  comes  right  up  the  creek — 
as  a  matter  of  fact,  we  can’t  get  a  10,000  ton  ship  up  the 
creek.  It  has  to  unload  itself  into  barges. 

The  colliers  which  regularly  run  to  the  plant  are  these 
1  7,000  ton  colliers,  and  we  unload  them  in  about  16  hours. 

The  Examiner:  So  that  you  can  get  about  a  day  and 
a  half’s  supply  out  of  the  ship  to  go  right  into  the 

1696  production? 

The  Witness:  Yes. 

The  Examiner :  And  the  balance  goes  into  the  pile. 

The  Witness:  The  balance  goes  into  the  pile.  Under 
the  present  arrangement  we  get  a  little  more  than 

1697  that,  because  the  barges  we  can  keep  a  little  longer. 

The  Examiner :  When  does  demurrage  run  on  the 

barges  ? 

The  Witness :  Demurrage  on  the  barges  does  not  usually 
begin  until  48  hours  after  received,  and  the  barge,  which 
is  standing  loaded,  does  not  begin  to  go  on  time  until  the 
one  which  you  have  has  completed  unloading,  unless  you 
take  more  than  the  maximum  time  on  the  first. 

Demurrage  on  barges  in  our  operation  is  not  a  very 
serious  matter,  but  demurrage  on  ships,  if  we  were  dealing 
with  two  different  concerns,  and  the  weather  or  anything 
else  interferred  with  their  schedules  and  we  got  a  shipload 
of  high  volatile  coal  from  one  concern  and  a  shipload  of 
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low  volatile  coal  from  another  concern  on  the  same  day,  one 
or  the  other  has  to  wait  and  stand  the  loss,  which  is  usually 
in  the  neighborhood  of  $800  or  $900  a  day,  or  else  we  have 
to  pay  demurrage.  In  other  words,  the  ship  owner  or  our¬ 
selves  would  be  the  loser  in  that  case. 

In  dealing  with  a  company  like  the  Koppers  Coal  Com¬ 
pany,  they  have  coal  going  to  Philadelphia  and  they  hav^ 
coal  going  to  Jersey  and  to  Connecticut  and  to  Bostori. 
The  fact  that  much  coal  is  in  transit  all  of  the  time  givek 
us  really,  gives  the  Brooklyn  Union  Plant,  more  effectiv^ 
protection  for  a  given  storage  than  if  we  were  dealing  witlji 
a  single  independent  producer,  because  should  we  find  som^ 
emergency  at  Brooklyn  Union,  there  is  usually  at  leas'i 
three  or  four  ships  loaded  between  Norfolk  and  desti- 
1698  nation  which  could  be  diverted  to  Brooklyn  Union 
in  an  emergency. 

So  that  "with  that  arrangement  if  you  are  justified  m 
carrying  120,000  tons  for  protection,  if  you  were  only  dealt 
ing  with  a  single  producer,  you  could  get  just  about  as  mucbi 
protection  with  eighty  or  ninety  thousand  tons  on  account 
of  your  ability  to  grab  those  extra  cargoes  in  an  emergency. 

The  Examiner:  If  I  understand  your  testimony  cor¬ 
rectly,  then  how  does  Consolidated  Gas  Company  get  along 
at  Hunt’s  Point? 

The  Witness:  They  hire  a  steamship  operator  to  haul 
their  coal  and  they  use  a  good  majority  of  his  ships.  There) 
are  not  a  great  many  colliers  like  this  in  service ;  there  are 
only  a  limited  number.  They  have  most  of  the  ships  of 
the  M.  &  J.  Tracy  Company  and  they  arrange  to  float  that 
coal  at  Norfolk,  and  Tracy  keeps  track  of  schedules  for 
them  and  they  work  out  their  demurrage  problem  that  way. 

As  I  said  in  the  beginning  the  real  answer  to  your  ques¬ 
tion  is  how  much  the  same  kind  of  coal  costs  some  other 
buyer  in  the  same  market  and  how  much  your  gas  cost  is 
compared  to  his;  in  other  words,  the  cost  of  coal  and  ulti¬ 
mately  the  cost  of  gas  is  the  justification. 
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By  Mr.  Dykman: 

Q.  How  limited  or  unlimited  is  the  supply  of  suit- 

1699  able  coal  for  the  purpose  of  coke  oven  operation? 
A.  Well,  the  supply  which  will  meet  a  requirement 

like  the  Brooklyn  requirement  is  decidedly  limited.  There 
are,  however,  a  number  of  operators  who  could  furnish 
coal  which  would  meet  our  requirements  so  far  as  having  the 
mines  and  being  able  to  mine  it  is  concerned. 

Q.  But  not,  if  I  understand  you  correctly,  except  the  Hop¬ 
pers  Coal  Company,  which  combines  in  one  ownership  the 
mines  and  the  water  transportation?  A.  That  is  an  added 
advantage.  That  would  not  make  you  buy  coal  from  the 
Koppers  Company  and  not  from  someone  else  if  their 
coal  was  not  good,  but  it  is  an  added  advantage  of  having 
an  arrangement  with  them. 

Q.  Has  the  Brooklyn  Union  from  time  to  time  purchased 
coal  from  other  mines  not  owned  by  Koppers?  A.  Yes,  sir. 

Q.  Under  what  circumstances?  A.  During  the  coal  strike, 
last  May  I  believe  it  was,  we  purchased  some  English  coal, 
Brooklyn  Union  did,  Yorkshire  coal,  and  after  the  strike, 
in  order  to  replace  stocks  as  quickly  as  possible,  some  Mal¬ 
lory  coal,  which  is  Powellton  coal,  a  good  deal  like  the 
Koppers  Powellton  which  the  Consolidated  uses. 

About  a  year  and  a  half  ago  when  there  was  a  danger,  as 
we  thought,  of  tie-up  on  the  steamships  along  the  coast, 
when  it  seemed  advisable  to  get  stocks  up  to  a  maxi- 

1700  mum  as  quickly  as  possible,  we  purchased  some  Ban¬ 
ning  coal  from  the  Pittsburgh  Coal  Company  for  the 

Greenpoint  Plant  because  the  market  was  strong  at  the 
time  and  that  was  the  best  coal  that  was  available  spot  to 
get  quickly  that  we  felt  would  be  suitable.  We  did  not  use 
that  coal  straight  in  the  ovens;  we  spread  it  over  the  pile 
so  that  its  percentage  in  any  one  charge  would  be  rela¬ 
tively  small. 

We  have  been  buying  spot  low  volatile  coal  from  mines 
which  we  know — we  are  buying  Eccles  coal  from  the  General 
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Coal  Company  and  we  bought  some  Tams  from  the  Gulf 
Smokeless  Coal  Company. 

From  time  to  time  we  used  to  buy  some  McAlpin.  Be¬ 
fore  we  began  using  Beard’s  Fork,  we  were  using  a  goofl 
deal  of  Roda  from  the  General  Coal  Company. 


1781 


Cross  Examination 


Q.  Mr.  Rugg,  on  direct  examination  you  testified  th^t 
after  the  adverse  order  of  the  Public  Service  Commissioh 
concerning  the  transfer  of  the  coke  oven  plant  from  Brook¬ 
lyn  to  the  Koppers  organization,  you  and  other  peo- 
1782  pie  in  the  Koppers  Company  and  the  persons  rep¬ 
resenting  the  Brooklyn  Union  Gas  Company  got  to|- 
gether  and  studied  certain  plans  of  operation  to  substitute 
for  the  transfer.  A.  Yes,  sir. 

Q.  What  was  the  practical  etfect  of  the  final  plan  that 
went  into  operation?  In  other  words,  did  it  have  the  same 
practical  effect  so  far  as  the  disposal  of  the  bv-products 
was  concerned  and  other  matters  of  that  nature?  A.  Well 
no,  it  didn’t. 

Brooklyn  Union  took  all  the  risk  in  that  they  assumed 
the  entire  responsibility.  They  did  sell  their  surplus  coke 
to  Koppers  Brooklyn  Division,  and  to  that  extent  they  disj- 
posed  of  it. 

The  question  of  labor  rates,  for  example,  were  determined 
bv  Brooklvn  Union. 

All  risks  other  than  that  and  the  disposal  of  the  coke 
really  were  assumed  by  Brooklyn  Union. 

The  other  plans,  several  of  them  that  we  considered,  con¬ 
templated  Koppers  Company  taking  most  of  those  risks,  oil 
participating  in  them,  with  the  possibility  of  making  somd 
profit  out  of  it. 

Under  the  present  arrangement  the  coke  is  sold  by  Brook¬ 
lyn  Union  to  Koppers. 
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1783  Brooklyn  Union  has  the  benefit  of  whatever  advice 
they  want  from  the  Koppers  Company,  what  supervi¬ 
sion  and  suggestions  we  give  them,  but  the  responsibility 
is  entirely  theirs. 

Q.  Did  Koppers  also  agree  to  take  all  of  the  surplus  tar 
Brooklyn  Union  had  to  dispose  of?  A.  Well,  the  ques¬ 
tion  of  the  disposal  of  tar  is  settled  each  year  by  Mr. 
Nickerson,  and  I  think  in  each  case  it  has  been  sold  to  the 
Koppers  Company,  but  there  is  no  arrangement  which  re¬ 
quires  him  to  sell  to  the  Koppers  Company. 

Q.  I  didn’t  ask  you  that.  I  said,  does  Koppers  get  the 
tar?  A.  Koppers  Tar  and  Chemical  Division  has  bought 
the  tar. 

Q.  And  has  bought  it  since  the  coke  plant  has  been  in  op¬ 
eration?  A.  That  is  true,  but  there  are  other  people  who 
might  buy  the  tar  in  any  year.  There  is  hardly  anyone  in 
the  New  York  market  who  might  buy  that  much  coke  from 
them.  I  don’t  know  of  anyone,  if  there  is. 

Q.  Have  you  had  anything  to  do  with  the  disposal 

1784  of  tar?  A.  No,  sir. 

Q.  What  other  by-products  are  there  as  a  result  of 
the  coke  oven  operations?  A.  Sulphate  of  Ammonia  and 
naphthalene. 

Q.  And  how  is  that  disposed  of?  A.  Well,  at  the  present 
time  naphthaline  is  sold  to  the  White  Tar  Company,  which 
is  a  subsidiary  of  Koppers  Company. 

For  two  or  three  years  it  was  sold  to  the  Calco  Chemical 
Company. 

From  the  time  we  began  to  recover  naphthalene  until  the 
Calco  Chemical  Company  could  not  take  it  any  more,  we 
sold  it  to  the  Calco  Chemical  Company.  Since  that  time 
it  has  been  sold  to  the  Koppers  Company  Tar  and  Chemical 
Division. 

Q.  How  long  have  they  been  making  it?  A.  Naphthalene? 

Q.  Yes.  A.  Well,  you  always  make  some  naphthalene, 
but  I  should  say  we  have  been  recovering  it  as  such  for 
about  four  or  five  years. 

Q.  What  happens  to  the  sulphate  of  ammonia?  A.  Sul¬ 
phate  of  ammonia  is  marketed  under  a  contract  which  the 
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Brooklyn  Union  Gas  Company  has  with  Barrett  Company, 
and  Barrett  Company  are  the  agents  for  Brooklyn  Union 
and  submit  from  time  to  time  offers  and  suggestions 
1785  which  the  Barrett  Company  have  from  buyers  of  sul¬ 
phate  of  ammonia. 


2176  Q.  Now,  the  coke  winch  comes  out  of  the  Brooklyn' 
Union  Plant  that  is  not  used  for  water-gas  purposes, 

goes  under  the  bridge ;  goes  to  the  coke  pile  under  the  bridge, 
I  believe  you  testified?  A.  If  it  is  not  shipped  to  the  Kop- 
pers  Company. 

Q.  No,  that  winch  is  not  used  for  w’ater-gas  pur- 

2177  poses.  A.  It  does  not  all  go  under  the  bridge,  Mr. 
Ackermann.  The  requirements  of  any  individual  day, 

w’ater-gas,  domestic,  producer,  or  any  other  purpose,  will  be 
taken  care  of  first  out  of  that  day’s  production,  and  if  the 
bins  in  the  domestic  station  become  full,  then  the  coke — we 
will  say  the  nut  coke  bin  is  full  and  there  are  not  enough 
trucks  coming  in  to  keep  the  coke  going  out  as  fast  as  it  is 
going  in  there,  then  150  or  200  tons  of  nut  coke  will  go  out 
into  stock  over  the  conveyor. 

Q.  The  coke  that  goes  into  the  stock  pile — that  pile  is 
the  property  of  Brooklyn  Union?  A.  Yes. 

Q.  And  any  degradation  in  that  is  borne  by  Brooklyn 
Union?  A.  Yes. 

Q.  And  the  Koppers  Company  does  not  pay  for  the  coke 
until  it  is  in  the  trucks  ?  A.  That  is  right. 

Q.  So  that  that  inventory  is  the  responsibility  and  ex¬ 
pense  of  the  Brooklyn  Union  Gas  Company?  A.  Just  the 
same  as  any  other  plant  that  produces  coke. 
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2063  Q.  Mr.  Coe,  coming  to  the  Greenpoint  Plant  of  the 
Brooklyn  Union  Gas  Company,  was  the  subject  of  a 
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central  plant  under  consideration  at  the  time  you  came  on 
the  Board  or  shortly  thereafter?  A.  Yes. 

Q.  Do  you  recall  discussing  the  subject  with  Mr. 

2064  Jourdan?  A.  On  many  occasions. 

Q.  Can  you  date  the  earliest  of  those  conversations 
in  any  w*ay?  A.  No,  I  cannot  date  it.  I  should  suppose  from 
the  way  the  chain  of  events  took  place,  that  those  conversa¬ 
tions  must  have  started  somewhere  about  1922  or  1923. 

Q.  And  you  recall  w’hen  the  land  w^as  assembled;  is  that 
what  dates  it  in  your  mind?  A.  Yes,  we  started  to  assemble 
it  in  1924,  I  think.  Is  that  correct? 

Q.  That  is  correct  and  the  record  will  so  show  later. 
Now’,  after  the  contract  for  the  construction  of  the  works 
was  made,  do  you  recall  being  told  and  informed  as  a  di¬ 
rector  of  a  proposal  of  the  Koppers  people  to  purchase  the 
coke  oven  plant? 

Mr.  Ackermann:  If  your  Honor  please,  I  would  suggest 
Mr.  Dykman  specify — 

Mr.  Dykman:  I  will  ask  him  right  after  this  if  he  says 
yes. 

Mr.  Ackermann :  Why  not  ask  him  if  anybody  told  him. 
By  Mr.  Dykman: 

Q.  Were  you  informed  as  a  director,  of  the  proposal  of 
the  Koppers  Company  to  purchase  the  coke  oven  plant? 
A.  Yes,  Mr.  Jourdan  discussed  the  matter  with  me. 

Q.  And  w*as  it  discussed  at  the  Board?  A.  It  was 

2065  also  discussed  at  the  Board. 

The  Examiner:  Pardon  me  just  a  moment.  Off 
the  record. 

(Discussion  off  the  record.) 

Bv  Mr.  Dvkman : 

Q.  Now,  it  is  suggested  I  ask  you  to  date  your  first 
knowledge  of  this  proposal  if  you  can,  Mr.  Coe;  I  do  not 
mean  by  saying  it  was  on  June  so  and  so  1927,  or  anything 
of  that  sort,  but  generally?  A.  I  cannot  give  you  the  date. 
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Mr.  Jourdan  and  I  discussed  it  a  number  of  times  before  it 
had  been  actually  formulated. 

Q.  Were  you  in  the  habit  of  seeing  and  discussing  com¬ 
pany  affairs  with  Mr.  Jourdan  other  than  at  Board  meet¬ 
ings?  A.  Oh,  yes.  i 

Q.  And  this  was  one  of  the  subjects  of  conversation,  no^; 
only  with  him,  but  also  with  the  Board?  A.  Yes.  At  that 
time  I  was  by  far  the  largest  stockholder  in  the  company. 

Q.  Do  you  recall  an  application  being  made  to  the  Public 
Service  Commission  for  approval  of  that  sale?  A.  I  do. 

Q.  And  that  it  was  denied?  A.  I  do. 

Q.  What  if  anything  do  you  recall  after  the  denial  by 
the  Public  Service  Commission  with  reference  to 
2066  discussion  of  what  would  be  done?  A.  The  question 
came  up  of  making,  on  account  of  our  lack  of  knowl¬ 
edge  at  that  time  of  coke  oven  propositions  and  the  diffi¬ 
culty  of  disposing  of  a  large  block  of  stock — it  was  sug¬ 
gested  we  might  get  other  people  to  dispose  of  it  and  it  was 
suggested  we  should  enter  into  some  kind  of  an  overseeing 
or  management  contract  with  Koppers  Company  to  get  the 
benefit  of  their  advice  until  we  had  become  a  thoroughly! 
qualified  coke  oven  proposition. 

Q.  And  that  was  discussed  at  the  Board?  A.  And  it1 
was  also  discussed  at  the  Board. 

Q.  And  you  were  kept  informed  of  what  went  on  and 
acted  upon  it?  A.  I  was. 

•  ••••••#•• 
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Q.  Will  you  give  the  reporter  your  name  and  address? 
A.  William  de  krafft;  Pine  Valley,  New  Jersey. 

Q.  WTaat  is  your  occupation?  A.  I  am  a  consultant  on 
business  problems. 
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Q.  With  an  office  where  ?  A.  An  office  at  14  Wall  Street. 
Q.  New  York?  A.  New  York. 

Q.  And  that  is  your  own  office,  quite  independent  of  any 
company  or  corporation?  A.  That  is  my  own  office,  yes,  sir. 

Q.  You  are  in  business  alone?  A.  Yes,  sir. 

'  Q.  Would  you  tell  us,  Mr.  de  Krafft,  what  your  business 
experience  has  been?  A.  I  started  in  business  with 

2191  the  Baldwin  Locomotive  Works. 

Mr.  Ackermann:  Would  you  mind  speaking  a 
little  bit  louder? 

The  Witness :  I  started  in  business  in  the  vear  1895  with 
the  Baldwin  Locomotive  Works,  and  stayed  with  Baldwin 
Locomotive  Works  in  various  capacities  until  December, 
1929  when  I  left  to  take  charge  of  the  rehabilitation  of  the 
U.  S.  Rubber  Company  in  New  York  City. 

I  completed  the  rehabilitation  in  June  of  1928  and  re¬ 
signed  and  started  my  own  office  in  the  fall  of  that  year, 
1928. 

1  Mr.  Ackermann :  You  say  you  stayed  with  Baldwin  until 
1929? 

The  Witness :  I  was  there,  yes. 

Mr.  Ackermann :  And  then  you  say  you  left — 

The  Witness:  I  left  Baldwin  Locomotive  Works  at  the 
end  of  December,  1929,  and  went  to  the  U.  S.  Rubber  Com¬ 
pany  to  take  charge  of  the  rehabilitation  of  that  company. 

Mr.  Ackermann :  The  only  reason  I  asked  you  that  ques¬ 
tion  was  I  thought  you  said  you  left  U.  S.  Rubber  in  1928. 

The  Witness:  1938.  You  are  quite  right,  I  did 

2192  say  1928,  but  it  was  1938. 

Is  that  the  kind  of  a  record  you  want? 

By  Mr.  Dvkman: 

Q.  Yes,  that  is  what  I  want  to  know.  What  are  your 
present  corporate  connections?  A.  I  am  a  director  of  the 
Brooklyn  Union  Gas  Company.  I  am  a  director  of  the 
Pennsylvania  Forge  Company.  I  am  a  director  of  the 
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Brown  Company,  and  I  think  they  are  my  corporate  comple¬ 
tions. 

Q.  What  is  the  Brown  Company  and  how  did  yon  become 
connected  writh  it  ?  A.  The  Brown  Company  is  probably  tib|e 
largest  industry  in  New  England. 

It  has  been  going  dowmhill  for  some  years,  and  this  yeajr 
the  Reconstruction  Finance  Corporation  agreed  to  lend  th|e 
Browm  Company  either  nine  or  ten  million  dollars  for  the 
purpose  of  its  reorganization. 

I,  at  the  request  of  Mr.  Jesse  Jones,  through  ex-Senator 
Henderson,  accepted  membership  on  that  Board,  represent¬ 
ing  the  unsecured  creditors  and  indirectly  the  RFC. 

Q.  Did  you  mention  Anderson-Meyer  Company?  A.  Nof 
I  am  a  director  of  Anderson-Meyer  Company,  a  Far  East  ¬ 
ern  corporation.  For  many  years  I  was  chairman  of 
2193  its  Boards. 

Q.  You  also  have  some  British  connections,  as  a 
result  of  which  you  own  and  maintain  a  place  in  England? 
A.  Yes.  I  have  investments  in  England  and  am  chairman 
of  a  corporation  there. 

Q.  WTiat  w’as  your  first  connection  with  Koppers  people, 
Mr.  de  Krafft?  A.  In  1938,  in  October,  I  was  asked  by  the 
president  of  the  Bankers  Trust  Company  in  New’  York  if  l| 
w’ould  undertake  a  study  on  behalf  of  the  Koppers  Company,! 
and  I  said  I  might,  and  he  asked  me  whether  I  would  meet 
the  executive  committee  of  Koppers,  which  I  did  finally  and 
did  undertake  a  study  wTiich  took  the  remaining  months  of 
1938. 

That  w’as  the  beginning  of  my  connection  wdth  the  Kop¬ 
pers  Company. 

Q.  Did  you  give  us  the  date  of  that  first  connection? 
A.  It  was  in  October,  1938. 

Q.  WTiat  did  you  do  in  this  connection?  A.  I  made  a 
study  of  almost  all  of  the  Koppers  operating  units. 

I  visited  the  mines,  manufacturing  plants,  coke  ovens,  and 
almost  all  of  their  operating  units  except  those  in  the  Far 
West  or  in  the  Middle  West. 
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Q.  And  after  this  tour  of  inspection  did  you  make 

2194  a  report?  A.  I  did,  yes,  sir. 

Q.  I  would  like  to  get  in  a  little  more  detail  the 
properties  which  you  visited. 

You  have  told  us  that  vou  visited  mines.  I  don’t  think  it 

* 

is  necessary  for  you  to  name  the  mines,  but  what  other  prop¬ 
erties  did  you  visit  ?  A.  I  inspected  the  plant  in  Baltimore ; 

The  coke  oven  in  Philadelphia; 

The  coke  operations  outside  of  New  York; 

The  coke  distributing  in  Brooklyn ; 

A  plant  in  Providence; 

One  in  New  Haven; 

One  in  Boston; 

Also  some  wood  preserving  plants  in  Delaware;  and  as 
i  you  have  said  most  of  the  mines  that  are  owned  by  the  cor¬ 
poration. 

Q.  When  you  came  to  Brooklyn  did  you  visit  the  office  and 
works  of  the  Brooklyn  Borough  Gas  Company?  A.  Yes.  I 
should  have  said  I  did  that  also. 

Q.  When  you  came  to  Brooklyn  did  you  visit  the  office 
and  works  of  the  Brooklyn  Union  Company?  A.  The 
Brooklyn  Union  Gas  Company? 

Q.  Yes.  A.  No,  I  didn’t  visit  the  office  nor  the  works 

2195  of  the  Brooklyn  Union  Gas  Company,  but  I  asked 
permission  to  see  the  coke  ovens. 

Q.  So  that  in  Brooklyn  you  went  to  the  office  of  the  Brook¬ 
lyn  Borough  and  the  works  of  the  Brooklyn  Borough,  but 
with  respect  to  the  Brooklyn  Union  you  did  not  go  to  its 
office,  and  except  for  a  visit  which  we  will  describe  in  a 
moment  to  the  coke  oven  plant,  you  did  not  inspect  any  of 
1  the  Brooklyn  Union  works.  A.  That  is  quite  true.  I  met 
all  of  the  officers,  or  most  of  them  at  the  Brooklyn  Borough 
down  at  Coney  Island.  I  inspected  all  of  its  works. 

At  the  Brooklyn  Union  Gas  Company  I  saw,  as  I  said, 
only  the  coke  ovens. 

Q.  And  did  you  meet  any  of  the  Brooklyn  Union  officers 
on  that  occasion?  A.  I  met  the  superintendent  of  the  coke 
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ovens,  who  took  me  through.  I  think  I  was  with  Mr.  Rug^ 
also. 

Q.  But  wiiat  I  mean  is,  you  didn’t  meet  any  of  the  corpor¬ 
ate  officers  of  the  company?  A.  I  met  no  corporate  officers 
of  the  corporation  until  the  following  year. 

Q.  You  met  Mr.  Rugg.  A.  I  met  Mr.  Rugg,  yes. 
2196  Q.  Was  that  the  first  occasion  of  your  meeting 
him?  A.  Yes,  that  was  the  first  occasion. 

Q.  Will  you  tell  us  now,  and  I  think  it  will  save  time  if 
you  tell  us  without  my  asking  you  various  questions,  the 
circumstances  of  this  first  meeting  with  Mr.  Rugg,  and  wha  t 
occurred.  A.  I  arranged  for  the  trip  of  inspection  to  see 
the  various  Koppers  companies,  and  I  requested  that  Mr. 
Williams,  who  was  the  vice-president  of  Koppers,  accom¬ 


pany  me  on  my  various  trips  of  inspection,  which  was  donel 

I  thought  it  would  assist  the  inspection  and  also  | 
wouldn’t  have  to  introduce  myself  at  the  various  plants! 

We  visited,  as  I  say,  the  Seaboard  plant  outside  of  New 
York  City.  From  there  we  went  over  to  see  Mr.  Rugg,  and 
his  coke  distributing  in  Brooklyn,  and  from  there  we  went 
down  to  the  Brooklyn  Borough  Gas  Company. 

I  had  seen  the  operations  of  Boston,  which  was  also  a  gas 
company  and  coke  plant. 

I  had  seen,  as  you  see,  a  much  newer  coke  plant  at  Sea¬ 
board,  and  Mr.  Williams  told  me  that  there  was  almost  a 
brand  new  modern  coke  plant  at  the  Brooklyn  Union  Gas 
which  I  certainly  should  see  before  I  left  the  neighborhood, 
which  I  did. 

That  was  my  reason  for  my  trip  to  the  Brooklyn 
2197  Union  Gas  Company,  because  I  had  asked  for  the 
scope  of  this  investigation  from  Mr.  Tierney,  the 
president  of  the  Koppers  Company,  and  he  said  he  wanted 
me  to  see  all  his  operating  plants;  not  to  bother  with  any 
of  his  investments.  Brooklyn  Union  Gas  Company  and 
United  Light  w^ere  investments,  and  I  did  not  investigate 
those,  but  I  did  investigate  all  of  his  operating  subsidiary 
companies. 
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Q.  That  is  before  you  made  your  start  the  properties  in 
i  which  the  Koppers  Company  had  any  interest  at  all  were 
divided  into  two  classes,  and  the  Brooklyn  Union  fell  in  the 
investment  class?  A.  That  is  right. 

i  Q.  If  I  understand  you  correctly,  on  this  first  visit  to 
i  Brooklyn  you  went  to  the  distributing  yards  of  the  Koppers 
Company  such  as  Mill  Basin  and  GowTanus  and  looked  at 
them?  A.  If  I  recall,  Mr.  Williams  and  I  were  staying  in 
a  New  York  hotel.  I  stayed  at  my  own  and  Mr.  Williams 
stayed  at  another,  and  Mr.  Rugg  I  think  came  for  us  and 
1  took  us  over  to  these  two  yards  that  you  mentioned,  although 
I  had  forgotten  the  names. 

I  would  say  that  my  investigation  was  primarily  to  size 
up  the  management  of  the  various  places  and  to  see 

2198  the  operations,  and  it  was  a  combination  of  these 
on  which  I  was  to  make  my  report. 

Q.  Then  to  sum  up  your  first  visit  to  Brooklyn,  it  would 
be  correct  to  say  that  you  vrere  there  sizing  up  the  manage¬ 
ment  of  the  coke  selling  business  in  Brooklyn?  A.  That 
was  my  primary  object. 

Q.  After  that  visit  did  you  see  Mr.  Rugg  again  shortly, 
and  if  so,  will  you  tell  us  the  occasion  and  what  occurred? 
A.  I  came  back  to  make  my  visit  to  the  Brooklyn  Union  Gas 
Company  after  that. 

Q.  Let  me  see  if  I  can  refresh  your  recollection. 

Mr.  Rugg  has  testified  to  lunching  'with  you  in  New  York. 
A.  I  think  that  is  true. 

Q.  Do  you  recall  what  occurred  at  the  luncheon?  A.  I 
can’t  recall  any  general  conversation  at  the  luncheon,  no. 

The  Examiner:  What  is  your  best  recollection  of  what 
took  place? 

The  Witness :  At  the  luncheon? 

The  Examiner:  Yes. 

The  Witness:  I  vras -interested  in  finding  out  how 

2199  it  wTas  that  coke  could  be  sold  at  a  higher  price  than 
anthracite  coal  in  an  anthracite  market. 
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That  is  my  best  recollection  of  that,  and  I  learned  a  great 
deal  about  coal  and  coke,  and  I  think  it  was  at  that  luncheon 
from  Mr.  Rugg. 

By  Mr.  Dykman : 

Q.  Do  you  recall  whether  or  not  the  affairs  of  the  Brook¬ 
lyn  Union  Gas  Company  were  discussed  at  all  either  upcjn 
your  first  visit  to  Brooklyn  or  at  this  luncheon?  A.  With 
Mr.  Rugg? 

Q.  Yes.  A.  I  have  never  discussed  the  affairs  of  Brook¬ 
lyn  Union  Gas  Company  with  Mr.  Rugg. 

Q.  And  of  course  that  applies  to  those  two  occasions? 
A.  Oh,  yes;  on  neither  occasion  nor  never  since. 

Q.  Did  you  make  another  visit  to  Brooklyn,  and  if  so, 
will  you  describe  what  occurred  at  or  about  this  time?  A.  As 
I  say  I  went  back  to  see  the  coke  ovens  of  the  Brooklyn 
Union  Gas  Company. 

The  Examiner:  This  was  during  the  period  in  October) 
November  and  December,  1938? 

The  Witness:  Yes. 

The  Examiner:  The  third  visit  to  Brooklyn? 

Mr.  Dykman:  The  second  visit,  sir. 

The  Witness:  I  think  I  only  made  two  visits  t<|> 
2200  Brooklyn. 

By  Mr.  Dykman : 

Q.  Your  luncheon  was  in  New  York,  wasn’t  it?  A.  I  thini) 
the  luncheon  was  at  India  House,  if  I  am  not  mistaken, 
invited  them  for  luncheon  at  India  House. 

Q.  Tell  us  about  the  second  visit,  its  purpose  and  what 
occurred.  A.  I  wanted  to  see  the  difference  between  a  mod¬ 
em  coke  oven  primarily  and  the  coke  ovens  that  I  had  seen 
at  the  Seaboard  plant  and  in  Boston.  The  economy  of  op¬ 
eration  was  what  I  was  primarily  interested  in. 

Q.  The  what?  A.  The  economy  of  operation  of  the  coke 
plant,  and  that  was  the  reason  I  arranged  for  this  second 
visit,  or  at  least  I  requested  the  visit. 
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1  Mr.  Rugg  obtained  permission.  Mr.  Williams,  Mr.  Rugg 
and  I  went  to  Greenpoint  works,  is  that  the  name,  and  we 
were  met  by  the  superintendent  and  I  suppose  I  spent  an 
hour  or  an  hour  and  a  half  there.  I  am  not  quite  sure.  We 
went  all  over  the  coke  plant. 

i  Q.  Did  you  know  when  you  went  to  look  at  the  coke  oven 
plant  what  Mr.  Rugg’s  function  was  there?  A.  I  think  I 
did.  Yes,  I  am  quite  sure  I  did. 

2201  Q.  You  did?  A.  Yes,  I  am  quite  sure  of  it. 

Q.  And  on  this  second  visit  did  you  discuss  with 
him  anything  other  than  the  operation  of  a  modern  coke 
plant?  A.  No,  unless  it  was  to  follow  up  the  distribution 
of  coke. 

Q.  You  spoke  of  a  visit  to  Boston.  Will  you  describe 
what  you  found  there  and  any  difference  between  that 
situation  with  reference  to  the  functions  of  the  Koppers 
Company  and  what  you  found  in  Brooklyn  and  have  since 
observed?  A.  In  Boston  I  found  an  aggregation  of  various 
things;  a  coke  plant,  a  gas  plant,  an  iron  furnace  and  all 
of  them  were  rather  old. 

They  had  been  bought,  as  I  understood,  in  their  then 
state  by  the  Koppers  interests,  and  I  found  that  to  my  mind 
the  plant  could  be  operated  a  great  deal  more  economically 
and  better  if  it  were  operated  I  thought  directly  under  the 
supervision  of  the  Pittsburgh  office,  and  I  made  recom¬ 
mendations  in  regard  to  that. 

Q.  I  am  particularly  interested,  Mr.  de  Krafft,  in  any 
distinction  which  you  may  have  found  between  the  relations 
prevailing  between  Pittsburgh  and  Boston,  and  Pitts- 

2202  burgh  and  Brooklyn,  if  that  description  describes. 
A.  It  is  a  perfect  description.  In  Boston  the  presi¬ 
dent  of  the  whole  Boston  industry  had  been  taken  from 
Pittsburgh,  Mr.  Halfdan  Lee. 

1  In  Boston  there  were  three  or  four  Pittsburgh  men,  Kop¬ 
pers  men,  on  the  Board  of  Eastern  Gas  and  Fuel,  and  it  was 
half  operated  from  Pittsburgh  but  I  thought  it  should  be 
completely  operated  from  Pittsburgh. 
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The  difference  between  that  and  Brooklyn  of  conrse  is 
marked,  because  at  Brooklyn  there  is  no  attempt  to  operate 
Brooklyn  Union  Gas  Company  from  Pittsburgh. 

Q.  And  did  you  in  that  respect  discover  any  distinction 
bet-ween  the  Brooklyn  Borough  Gas  Company  and  the 
Brooklyn  Union  Gas  Company?  A.  Yes.  There  is  a  great 
difference. 

Q.  Will  you  tell  us  what  that  difference  is  ?  A.  The  presi¬ 
dent  of  the  Brooklyn  Union  Gas  Company,  a  very  energetic 
and  wide  awake  woman,  reported  directly  to  Mr.  Angles 
MacArthur  and  Mr.  Tierney  of  Pittsburgh. 

Q.  That  is  the  Brooklyn  Borough  ?  A.  That  is  the  Brook¬ 
lyn  Borough. 

Q.  And  you  are  speaking  of  Miss  Dillon?  A.  Miss  Mary 
Dillon. 


2203  Q.  Whereas  wdth  respect  to  Brooklyn  Union  you 
found  what?  Not  on  the  first  visit,  but  since. 
A.  Since? 


Q.  Yes.  A.  I  found  there  has  never  been  any  attempt 
either  then  or  since  to  control  the  affairs  of  the  Brooklyn 
Union  Gas  Company  from  Pittsburgh. 

Mr.  Ackermann :  So  far  as  you  know\ 

The  Witness:  Well,  I  know  pretty  well,  you  see,  because 
I  am  pretty  active  in  the  Koppers  interest  at  present. 


By  Mr.  Dvkman ; 

Q.  Mr.  de  Krafft,  you  investigated  not  only  the  cok€ 
business  in  Brooklyn,  but  I  take  it  you  have  also  looked 
into  the  situation  in  connection  with  this  survey  at  other 
points  where  Koppers  operates?  A.  I  have  looked  into 
very  nearly  all  of  the  Koppers  operations. 

•  ••••••••• 

2206  The  Examiner :  Would  you  tell  us  a  little  bit  more 
fully  what  your  duties  in  various  capacities  with  the 
Baldwin  Locomotive  Works  were? 

The  Witness :  I  started  there  as  an  apprentice,  and  for 
five  years  I  was  in  the  various  engineering  departments 
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studying  engineering  mechanics,  mechanical  drawings,  and 
all  the  things  that  related  to  that  employment,  and  from  the 
mechanical  departments  I  went  into  the  purchasing,  finan¬ 
cial  business,  legal,  taxes,  and  was  in  charge  of  all  financing 
business  wffien  I  left  Baltimore  in  1929. 

The  Examiner:  And  during  that  time  it  occupied  how 
many  years,  would  you  say? 

The  Witness :  That  was  35  years  of  my  life. 

The  Examiner:  35  years? 

2207  The  Witness:  Yes,  sir. 

The  Examiner:  Were  you  an  official  of  the  com¬ 
pany? 

1  The  Witness :  Yes,  I  was  vice  president  and  treasurer. 

The  Examiner :  Vice  president  and  treasurer  of  the  com¬ 
pany? 

The  Witness:  Yes. 

'  The  Examiner :  Would  you  say  that  you  are  an  operating 
man?  ' 

'W  'te  .  I 

The  Witness :  I  have  operated  shops  most  of  my  life,  one 
way  or  another.  My  earliest  education,  you  see,  was  in 
shops. 

•  *  •  •  •  •  •  •  •  • 

2214  By  Mr.  Dykman: 

Q.  Mr.  de  Krafft,  in  the  light  of  the  Examiner’s  ques¬ 
tions  let  me  ask  you  this. 

Was  your  survey  undertaken  for  the  Koppers  Company 
primarily  a  survey  of  its  organization,  its  personnel?  Does 
that  describe  it?  A.  That  is  what  I  have  been  trying  to  tell 
the  Commissioner,  yes. 

Q.  In  other  words,  you  might  say  that  you  were  con¬ 
cerned  with  the  caliber  of  the  men,  for  one  thing?  A.  Yes, 
sir.  I  was  primarily  concerned  with  the  personnel  because 
they  have  a  direct  influence  on  management. 

Q.  You  set  out  to  find  out  what  kind  of  men  were  in 
charge  of  Koppers  activities  throughout  the  country?  A.  I 
had  to  make  a  study  of  the  personnel  before  I  could  make  a 
report  on  management. 
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Q.  That  was  one  of  the  primary  objects?  A.  That 
2215  was  what  Mr.  Tierney  asked  me  to  do. 

Q.  In  addition  to  the  character  and  caliber  of  the 
men,  did  you  also  study  the  organization,  which  we  might 
call  in  the  Army  the  tables  of  organization?  A.  I  did. 

Q.  How  it  was  coordinated?  A.  That  is  exactly  what  t 
did  do.  1 


Q.  And  in  connection  wdth  that  you  also  described  ho^ 
you  studied  and  recommended  the  installation  of  a  nevf 
type  of  budget?  A.  A  new  type  of  operations.  | 

Q.  I  take  it  you  were  not  asked  by  anybody  in  the  Kop-i 
pers  organization  to  determine  at  that  time  whether  it  was  aj 
good  thing  for  the  Brooklyn  Union  not  to  sell  its  own  coke? 
A.  No,  no  one  has  ever  asked  me  that  question,  I  think.  j 
Q.  You  spoke  of  a  recommendation  for  greater  centraliza¬ 
tion.  That  would  be  a  matter  of  organization?  A.  En-| 
tirelv  so,  yes,  sir. 

Q.  Did  you  make  any  recommendation  on  that  subject 
which  touched  the  Brooklyn  Union  Gas  Company  in  any 
way?  A.  No,  I  have  never  made  any  recommendation  in 
regard  to  Brooklyn  Union  Gas  Company. 

Q.  Did  you  make  any  recommendation  along  the 
2216  line  of  centralization  with  respect  to  the  coke  mer¬ 


chandising  activities  in  Brooklyn?  A.  No,  I  never — 
in  regard  to  centralization  at  Pittsburgh? 

Q.  Yes.  A.  They  were  already  under  Pittsburgh. 

Q.  But  you  made  no  recommendation,  I  take  it,  at  all  with 
reference  to  the  organization  or  personnel  in  the  mer¬ 
chandising  business  in  Brooklyn?  A.  No.  I  made  no  recom¬ 
mendations  on  that. 

Q.  So  that  so  far  as  Brooklyn  is  concerned,  your  report 
could  be  described  as  negative?  A.  Yes. 


Q.  You  found  that  situation  all  right?  A.  Yes. 

Q.  Is  that  correct?  A.  That  is  absolutely  correct,  yes. 

Q.  Inasmuch  as  you  have  described  your  connections  with 
the  Baldwin  Locomotive  Company  more  fully,  in  response 
to  the  Examiner’s  questions,  will  you  tell  us  in  more  detail 
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what  you  did  for  the  U.  S.  Rubber  Company?  A.  I  was 
asked  to  take  charge,  as  I  say,  of  the  rehabilitation  of  the 
TJ.  S.  Rubber  Company  in  1930. 

As  you  probably  know,  the  Rubber  Company  was 
2217  in  very  bad  condition  at  that  time,  and  it  wasn’t  ex¬ 
pected  to  survive. 

I  had  complete  charge  of  that  operation  and  brought  the 
company  to  a  point  where  in  1938  it  was  ready  for  dividends, 
having  paid  off  its  overhanging  debt  of  some  sixty  or  sev¬ 
enty  million  dollars  during  the  seven  and  one-half  years 
that  I  was  in  charge  of  the  rubber  company. 

Q.  During  that  period  "were  you  at  the  head  of  this  op¬ 
eration?  What  was  your  function?  What  were  you  called ? 
A.  I  w*as  the  vice  president  and  I  had  charge  of  all  of  the 
business  and  financial  operations  of  the  company. 

Q.  Did  that  company  have  any  by-products  to  dispose  of  ? 
A.  Its  products  were  principally  rubber,  but  it  had  to  do 
with  steel  and  various  other  items. 

It  had  a  great  many  by-products,  but  the  principal  object 
of  that  business  was  to  sell  its  own  products. 

Q.  What  is  the  nature  of  the  business  of  the  Brown  Com¬ 
pany,  as  to  which  you  testified  that  you  went  on  the  Board 
at  the  request  of  Mr.  Jesse  Jones  of  the  Reconstruction 
Finance  Corporation?  A.  That  is  principally  paper  and 
paper  pulp,  of  which  I  had  no  knowledge. 
***••**••• 

2221  Q.  So  that  since  that  time  you  have  been  under  re¬ 
tainer  to  advise  Mr.  Tierney  upon  problems  arising 
in  the  conduct  of  the  business  of  the  Koppers  Company  gen¬ 
erally?  A.  That  is  right. 

Q.  In  that  connection  and  in  that  capacity,  have  you  been 
called  upon  to  do  any  work  with  reference  to  the  Brooklyn 
Union  Gas  Company?  A.  I  have. 

Q.  Will  you  tell  us  what  that  was?  A.  Mr.  Tierney  in  the 
early  part  of  1939  asked  me  if  I  would  go  on  the  Board  of 
the  Brooklyn  Union  Gas  Company  to  represent  the  Koppers 
stockholders. 
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Q.  I  was  coining  to  that,  but  I  had  in  mind  in  asking  the 
question  whether  you  had  been  asked  by  him  to  do  any  spe¬ 
cific  thing  with  reference  to  the  Brooklyn  Union  Gas  Com¬ 
pany.  A.  None  except  to  take  membership  on  the  Board. 

Q.  In  other  words,  you  have  not  been  asked  by  Mr.  Tier¬ 
ney  in  connection  with  this  retainer  to  report  upon  any 
phase  of  the  Brooklyn  Union’s  affairs  ?  A.  Mr.  Tierney  has 
never  asked  me  for  any  report  in  regard  to  Brooklyn  Union 
Gas. 

Q.  Coming  now  to  your  election  to  the  Board,  when 

2222  were  you  first  approached  on  that  subject,  and  by 
whom?  A.  Mr.  Tierney  called  me  up  in  late  January 

or  early  February,  1939,  and  said  that  there  was  a  vacancy 
which  had  occurred  on  the  Board  of  the  Brooklyn  Union  Gas 
Company,  and  asked  me  if  I  would  fill  that  vacant  post. 

I  was  loath  to  do  so,  because  having  just  gotten  off  the 
Board  of  a  corporation  I  thought  perhaps  I  better  not  go 
on  Boards  again ;  they  entail  so  much  detail,  and  have  noth¬ 
ing  to  do  with  the  production  of  useful  things,  and  I  hesi¬ 
tated,  but  he  called  me  up  and  he  said  I  am  going  to  ask  you 
whether  vou  wouldn’t  take  it  because  we  have  to  come  to  a 
decision.  There  is  an  early  meeting  of  the  Board,  and  I 
thought  I  better  go  on,  and  I  did. 

However,  I  stated,  “Mr.  Tierney,  you  probably  realize  I 
am  going  to  maintain  an  independent  judgment  in  regard  to 
my  decisions  regarding  questions  that  come  before  the 
Board,”  and  he  said,  “Certainly,”  and  that  has  been  my 
privilege  ever  since,  to  maintain  my  individual  judgment. 

Q.  That  was  in  January  or  February?  A.  1939. 

Q.  Since  that  time  have  you  attended  meetings  of  the 
Board?  A.  I  have. 

2223  Q.  Except  when  you  have  been  out  of  the  country 
in  England?  A.  Yes. 

Q.  Is  that  correct?  A.  That  is  true.  I  think  I  attended 
three  or  four  meetings  in  the  year  1939,  and  I  have  attended 
almost  all  of  the  meetings  this  year. 

Q.  Have  you  ever  had  any  consultation  with  Mr.  Tierney 
or  any  other  representative  of  the  Koppers  Company  prior 
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to  one  of  these  meetings  upon  any  subject  which  it  was  an¬ 
ticipated  w^ould  be  raised  at  the  meeting?  A.  No.  I  have 
never  talked  to  Mr.  Tierney  prior  to  any  meeting  of  the 
Brooklyn  Union  Gas  Company  Board. 

Q.  Have  you  ever  been  asked  by  Mr.  Tierney  or  any  other 
Koppers  representative  to  take  any  position  on  any  subject 
with  relation  to  the  Brooklyn  Union,  or  to  advocate  any 
specific  action?  A.  No.  My  understanding  with  Mr.  Tier¬ 
ney  was  I  was  to  maintain  an  entirely  independent  state  of 
mind,  and  he  never  has  asked  me  to  change  that. 

Q.  Nor  anybody  else  connected  with  Koppers?  A.  No, 
sir,  they  have  not. 

Q.  Have  you  in  any  way  reported  to  Mr.  Tierney  or  any 
other  representative  of  the  Koppers  interests  upon 

2224  any  subject  connected  with  Brooklyn  Union?  A.  Oh, 
yes,  I  have.  After  the  meetings  for  a  w’hile  I  sent  Mr. 

Tierney  data  which  came  up  at  the  meetings  until  I  found 
out  he  was  receiving  it  otherwise,  so  I  didn’t  send  them. 

Q.  What  was  the  nature  of  the  data?  A.  Regular  pub¬ 
lished  figures  that  came  out. 

Q.  Is  that  the  extent  of  any  report  made  to  Mr.  Tierney 
or  any  other  Koppers  man  by  you  ?  A.  I  have  talked  with 
Mr.  Tierney  from  time  to  time  about  depreciation,  a  subject 
which  was  bothering  the  Brooklyn  Union  Gas  Company. 

I  told  him  what  we  proposed  to  do  in  regard  to  that  de¬ 
preciation,  and  he  has  agreed  with  the  decisions  made.  It 
was  an  important  decision  because  it  affects  the  earnings  of 
the  company. 

Q.  When  you  say  you  told  him  ‘‘what  we  proposed  to  do,” 
who  are  “we”?  A.  That  was  we,  the  Board  of  Directors, 
and  the  president,  Mr.  Paige. 

Q.  That  is,  you  told  him  what  you  understood  it  was  pro¬ 
posed  should  be  done  on  that  subject  and  gave  him  an 

2225  opportunity  to  discuss  it  with  you?  A.  No,  I  didn’t. 
The  conversation  happened  last  October  or  Novem¬ 
ber.  The  subject  came  up  at  one  of  the  Board  or  executive 
committee  meetings. 
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The  Examiner :  Of  what  company? 

The  Witness :  Of  the  Brooklyn  Union  Gas  Company,  sir. 

Mr.  Paige,  the  president,  made  a  definite  recommendatioili 
in  regard  to  the  handling  of  this  depreciation  and  the  Boar<J. 
or  the  executive  committee,  or  both,  agreed  with  him,  and  £ 
reported  that  to  Mr.  Tierney. 

By  Mr.  Dykman : 

Q.  That  is  you  reported  after  the  fact?  A.  After  the  fact, 
yes,  sir. 

Q.  What  contact,  if  any,  do  you  have  with  officials  of  the 
Brooklyn  Union  Gas  Company  between  meetings  of  the  ex\ 
ecutive  committee  or  the  Board?  A.  I  very  rarely  see  any 
officers  of  the  Brooklyn  Union  Gas  Company  between  meet¬ 
ings. 

Q.  In  other  words,  the  Brooklyn  Union  isn’t  being  oper¬ 
ated  from  14  Wall  Street?  A.  No.  Mr.  Paige  came  to  14 
Wall  Street  to  invite  me  to  go  on  the  Board,  and  week  before 
last  he  came  in  to  ask  me  if  I  would  come  down  here  to  testi¬ 
fy  in  regard  to  this  case.  Those  are  the  only  visits 
2226  he  has  ever  made  to  me,  I  think. 

Q.  You  are  a  member  of  the  executive  committee 
as  well  as  of  the  Board  of  Brooklyn  Union?  A.  I  am. 

Q.  When  did  you  become  a  member  of  the  executive  com¬ 
mittee?  A.  At  the  time  the  executive  committee  was  re¬ 
vived.  I  think  it  was  about  a  year  ago. 

Q.  And  what  have  been  your  functions  as  a  member  of 
the  executive  committee?  Wliat  have  you  done?  A.  Well, 
I  have  been  a  faithful  attendant  at  the  meetings,  and  I  have 
discussed  to  the  extent  of  my  ability  all  matters  that  came 
before  it  and  gave  my  decision  based  on  that  judgment. 

Q.  Your  functions  there,  have  they  differed  from  the  func¬ 
tions  on  any  other  executive  committees?  A.  Here  I  am 
just  a  member  of  the  Board  and  a  member  of  the  executive 
committee  without  any  executive  functions. 

Q.  Before  your  election  did  you  purchase  stock  in  the 
Brooklyn  Union  Gas  Company?  A.  Yes.  I  purchased  a  few 
hundred  shares  of  stock  before  I  was  elected. 
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Q.  And  have  you  any  stock  interest  in  the  Koppers  Com¬ 
pany  or  any  of  its  associated  companies?  A.  No. 
2227  I  have  no  interest  of  any  kind,  stock  interest  or  bond 
interest  of  any  kind. 

1  Q.  Have  you  ever  been  asked  by  anyone  in  any  way  asso¬ 
ciated  with  Koppers  Company  to  recommend  any  action  or 
take  any  action  with  reference  to  the  Brooklyn  Union  Gas 
Company,  other  than  the  request  to  go  on  its  Board  ?  A.  I 
have  never  had  any  requests  from  any  member  of  the  Kop¬ 
pers  Company  to  do  anything  in  connection  with  Brooklyn 
Union  Gas,  except  to  go  on  the  Board  as  a  member. 

•  #*•*••#*• 

Cross-examination. 

2238  Q.  Prior  to  starting  work  for  the  Koppers  Com¬ 
pany  in  1938,  had  you  ever  been  associated  in  any 

way  with  any  official  or  employee  of  the  Koppers  Com¬ 
pany?  A.  No.  I  never  knew  any  offiical  of  the  Koppers 
Company  except  I  had  met  Mr.  R.  K.  Mellon,  who  was  a 
director  of  Koppers  Company,  but  prior  to  that  time  I  had 
never  met  any  member  of  the  Koppers  organization. 

Q.  Prior  to  your  association  with  the  Koppers  Company 
in  1938,  had  you  ever  served  on  a  Board  of  Directors  of  any 
company,  with  any  person  who  was  in  any  way  affiliated 
with  the  Koppers  Company,  or  with  any  of  the  other  com¬ 
panies  wrhich  are  known  as  Mellon  companies,  and  I  refer 
to  the  Union  Trust  Company  of  Pittsburgh;  Mellon  Na¬ 
tional  Bank ;  Gulf  Oil  Corporation ;  Aluminum  Company  of 
America  and  companies  of  that  nature  ?  A.  I  was  on  a  very 
small  number  of  Boards. 

For  many  years  I  was  a  director  of  the  Philadelphia  Na¬ 
tional  Bank,  and  I  w^as  a  director,  as  I  have  said,  of 

2239  the  U.  S.  Rubber  Company,  but  on  neither  of  those 
Boards,  I  think,  wrere  there  any  representatives  of 

the  Koppers  Company. 
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Q.  Or  of  any  other  company  known  as  a  Mellon  eompan 
A.  Philadelphia  National  Bank — I  think  there  were  ho 
members  on  the  Philadelphia  National  Bank  Board  tl^at 
were  in  any  wray  connected  with  any  Mellon  companies. 

In  U.  S.  Rubber  Company  there  were  none. 

Q.  Are  those  the  only  companies  on  which  you  were 
member  of  the  Board  of  Directors?  A.  They  were  the 
most  important  companies.  I  was  chairman  of  the  Board 
for  many  years  of  Anderson-Meyer  &  Company,  and  as  I 
said  I  have  been  director  of  Pennsylvania  Forge,  my  ovn 
company,  and  have  been  director  of  other  companies  from 
time  to  time. 

Q.  Would  you  mind  naming  those  other  companies,  4s 
well  as  you  can  recall  them?  A.  There  were  a  group  c|f 
companies  connected  with  U.  S.  Rubber  Company.  I  thin|k 
there  were  almost  20.  You  don’t  want  to  hear  those  name^? 

Q.  No.  A.  They  ran  all  the  way  from  rubber  plantation 
companies  to  hookless  fastener  companies,  but  my 
2240  principal  connection  was  with  those  I  have  ju^t 
stated;  the  Rubber  Company  connections,  Philade 
phia  National  Bank  and  Anderson-Meyer. 

Q.  Anderson-Meyer?  A.  Anderson-Meyer.  It  was  the 
largest  American  company  doing  business  with  China  ana 
with  Pacific  ports. 

Q.  Were  there  any  other  companies  in  which  you  wer^ 
a  director  other  than  those  you  have  mentioned?  A.  I  think 
not.  At  least  no  important  ones. 

Q.  You  had  no  outside  affiliation,  other  than  Baldwin 
Locomotive  Works,  during  the  time  you  were  connected 
with  that  organization?  A.  No.  Well,  I  will  go  back 
Years  ago  or  just  in  recent  years? 

I  was  a  director  of  Southwark  Foundry  &  Machine  Com 
pany,  but  that  was  prior  to  1930,  and  I  was  a  director  of  s, 
number  of  other  companies  connected  with  Baldwin  or 
through  Baldwin,  but  I  understood  your  question  was 
whether — 
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Q.  (Interposing)  Whether  they  were  outside  affiliations. 
A.  No,  I  think  not. 

1  Mr.  Ackermann :  I  have  no  further  questions. 

2241  Redirect  Examination 
By  Mr.  Dykman: 

Q.  Mr.  de  Kraift,  I  meant  to  ask  you  and  neglected  it, 
have  you  connections  with  other  industries  of  other  con¬ 
cerns  at  the  present  time  in  a  consulting  capacity  similar 
to  this  arrangement  with  Koppers?  A.  Yes,  sir,  I  have. 

Q.  Have  you  any  objection  to  stating  what  they  are,  their 
nature,  if  it  isn’t  a  confidential  matter.  A.  Well,  I  take  it 
this  is  confidential;  that  this  whole  hearing  is  confidential, 
isn’t  it? 

Mr.  Ackermann :  This  is  a  public  hearing. 

By  Mr.  Dykman : 

Q.  This  is  a  public  hearing,  Mr.  de  Krafft.  I  don’t  want 
to  pry  into  other  people’s  business.  A.  I  don’t  suppose  the 
RFC  would  object  if  I  had  said  I  was  employed  in  a  similar 
capacity  with  the  Brown  Company. 

Q.  You  have  already  said  that.  A.  Not  as  a  consultant. 
Only  as  a  Board  member. 

Q.  Then  at  the  request  and  with  the  approval  of  the  Re¬ 
construction  Finance  Corporation  you  are  not  only  a  di¬ 
rector  of  the  Brown  Company,  but  also  act  in  a  con- 

2242  suiting  capacity?  A.  Yes. 

Q.  Are  you  paid  for  that  in  addition  to  your  di¬ 
rector’s  fees?  A.  I  am  paid  at  the  rate  of  $2,000  a  month. 
I  haven ’t  been  paid  yet.  I  have  no  doubt  I  will  be  paid. 

The  Examiner :  The  Court  will  have  to  pass  on  that  ar¬ 
rangement,  will  it  not? 

The  Witness:  Yes.  The  arrangement  is  with  the  trus¬ 
tees. 

The  Examiner:  And  that  agreement  will  be  subject  to 
the  Court’s  approval? 
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The  Witness:  Yes,  but  the  Court  has  also  asked  me 
I  wouldn’t  accept  this  position,  and  I  take  it  for  grant 
that  the  Court  will  approve  it. 

By  Mr.  Dykman : 

Q.  I  should  like  to  go  back  a  moment —  A.  There  is  on^ 
other  company. 

Q.  Go  ahead.  A.  I  would  prefer  not  to  give  its  name  at 
the  moment,  but  I  have  another  consulting  operation. 

Q.  Is  that  in  any  way  related  to  the  Koppers  Company 
A.  It  is  entirely  outside  of  my  knowledge  of  anything 
have  ever  done  in  the  past. 

It  is  a  recording  instrument  company,  and  I  am  i: 
2243  no  sense  an  expert  on  recording  instruments. 

Q.  Going  back  for  a  moment  to  your  election  t 
the  Board  of  the  Brooklyn  Union  Gas  Company,  you  stated,, 
if  I  recall  correctly,  that  you  were  somewhat  reluctant  tc 
undertake  directorships.  A.  I  was  quite  reluctant,  ves, 
sir. 

Q.  When  you  finished  up  your  work  with  the  U.  S.  RubJ 
ber  Company  what  -were  your  intentions  as  to  the  future? 
A.  I  had  intended  to  retire  from  active  business  life. 

Q.  And  then  did  you  go  abroad  and  observe  conditions? 
A.  I  sailed  for  Europe  in  July,  1938,  and  I  found  that  that 
was  no  time  for  anybody  who  had  any  idea  of  business 
management  to  retire  from  a  business,  because  just  as  sure 
as  you  are  standing  there,  there  was  going  to  be  a  major 
war. 

I  came  back  from  that  visit  to  Europe  and  opened  my 
own  office. 

I  had  offered  my  services  to  the  British  Government. 
I  had  offered  to  establish  an  American  unit  for  airplanes, 
because  in  1938,  in  September,  I  had  assumed  the  distribu¬ 
tion  of  gas  masks  in  one  of  the  sections  of  Kent,  and  I  saw 
the  very  poor  detachments  of  anti-aircraft  units  being  taken 
down  into  the  country  by  furniture  vans  from  London. 
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There  were  no  searchlights.  There  was  no  defense 

2244  of  England  as  far  as  I  could  see,  except  these  very 
poorly  equipped  units,  which  were  antiquated. 

I  immediately  offered  the  British  Government  to  form 
this  American  unit  for,  as  I  call,  the  American  Escadrille 
in  the  air,  and  I  offered  to  immediately  obtain  100  planes 
as  the  first  part  of  that  unit. 

The  British  asked  me  if  I  would  change  my  citizenship, 
because  they  weren’t  accepting  any  material  aid  from  other 
than  English  people,  so  my  suggestion  as  to  the  beginning 
of  their  air  force  was  not  availed  of. 

Q.  You  came  back  to  this  country  convinced  that  it  was 
no  time  to  retire  vourself,  vou  say?  A.  I  did. 

m  7  m  m 

Q.  And  therefore  you  were,  I  take  it,  in  a  receptive  mood 
to  corporate  connections?  A.  I  was,  if  I  thought  that 
corporate  connections  would  serve  what  I  thought  would 
be  a  necessity  later. 

Q.  Would  do  what?  A.  If  it  would  serve  the  needs  of 
as  I  saw  them,  of  the  coming  conflict. 

Also,  Colonel,  I  wanted  to  be  in  touch  with  business,  be¬ 
cause  I  was  all  through  the  last  war. 

Q.  That  can  properly  be  called  a  selfish  motive  ?  In  other 
words,  you  decided  it  was  a  good  thing  for  you  to 

2245  stay  in  business?  A.  Yes.  I  had  a  selfish  motive 
in  that. 

Q.  And  therefore  when  you  were  asked  to  go  on  the 
Board  of  the  Brooklyn  Union  Gas  Company,  these  cir¬ 
cumstances  and  considerations  were  operating  in  your 
mind?  A.  No.  To  be  perfectly  frank  with  you,  Colonel,  I 
didn’t  want  to  go  on  the  Board  of  Brooklyn  Union  Gas 
Company. 

I  had  been  through  all  of  the  applications  for  SEC  in 
U.  S.  Rubber,  sir,  and  I  had  spent  a  great  deal  of  time. 

Mr.  Dykman:  I  think  the  record  might  well  show  that 
in  making  that  statement  the  witness  bowed  to  the  Ex¬ 
aminer. 

The  Examiner :  And  the  Examiner  also  bowed. 
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Mr.  Dykman :  Amd  the  Examiner  returned  the  bow. 

The  Witness:  I  was  loath  to  assume  the  duties  which 
went  along  with  a  Board  of  a  company  registered  on  one 
of  the  great  exchanges. 

2246  Q.  What  I  am  getting  at  is  this,  and  I  will  ask  you 
the  direct  question :  Did  you  go  on  the  Board  of  jhe 
Brooklyn  Union  Gas  Company  in  order  to  earn  a  fee  frpm 
Koppers  of  $12,500  a  year?  A.  No. 


DAN  M.  RUGG. 

Recross-examination. 

2328  Q.  Did  you  ever  talk  to  Mr.  Paige  about  his  buyiag 
castings  from  the  Mystic  Iron  Works?  A.  Cast¬ 
ings  ? 

Q.  Yes.  A.  I  do  not  believe  so.  I  do  not  know  why  he 
should  buy  any  castings.  They  make  pig  iron.  I  do  not 
think  they  make  any  castings. 

Q.  Does  the  Alan  Wood  Steel  Company  make  castings? 
A.  I  do  not  think  so.  They  make  rolled  steel  produces. 
I  do  not  believe  they  make  castings. 

Q.  I  am  sorry  I  do  not  have  a  photographic  copy  of  a 
letter  at  this  time,  but  I  have  a  note  that  in  1932  you  wrote 
Mr.  R.  D.  Bang — do  you  know  him  ?  A.  Yes. 

Q.  Purchasing  Agent  of  the  Koppers  Company?  A.  That 
is  right. 

Q.  That  you  had  arranged  to  get  information  is 

2329  to  where  Brooklyn  Union  Gas  purchased  its  castings 
and  that  you  arranged  through  Mr.  Paige  to  have  the 

purchasing  agent  be  advised  that  consideration  would  lj>e 
shown  Mystic  Iron  Works  and  Alan  Wood  Steel  Compan^? 
A.  I  think  I  can  explain  that  now.  Both  of  those  companies 
make  pig  iron.  I  do  not  remember  the  circumstances  ex¬ 
actly,  but  in  the  natural  course  of  events  they  make  pig 
iron  and  sell  it  to  certain  foundries  along  the  Eastern  Sea¬ 
board  and  it  is  quite  possible  I  may  have  asked  him  to  ask 
Mr.  Herron,  his  Purchasing  Agent,  if  he  could  buy  the  cast- 
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iiigs  from  a  foundry  that  was  buying  iron  from  Alan  Wood 
or  Mystic. 

Q.  In  other  words,  to  favor  Alan  Wood  or  Mystic  Iron 
Works  if  they  could?  A.  If  it  did  not  cost  them  anything 
to  do  it.  I  would  never  ask  him  to  buy  castings  from  one 
company  at  a  higher  price  than  he  could  get  them  from 
another  company,  but  if  he  could  get  the  castings  for  the 
same  price  and  use  some  Mystic  or  Alan  Wood,  I  would  ask 
him  to  do  it. 

Q.  Mystic  Iron  Works  and  Alan  Wood  still  are  part  of 
the  Koppers  Group?  A.  Alan  Wood  Steel  Company — I 
cannot  speak  with  very  good  authority — I  believe  their  pre¬ 
ferred  stockholders  are  in  control  at  the  present  time  be¬ 
cause  the  company  is  not  earning  enough  money  to  pay  pre¬ 
ferred  stock  dividends. 

2330  Q.  In  1932,  was  that  the  case?  A.  I  do  not  know. 

If  the  common  stockholders  -were  in  control,  the 
Koppers  Company  would  have  something  to  say  and  an 
interest  in  the  company. 

Q.  Mystic  Iron  Works  is  a  subsidiary  of  Eastern  Gas  & 
Fuel?  A.  Yes,  100  per  cent. 

*•*•#•••**• 

2457  HARRY  L.  NICKERSON. 

Direct  Examination 
By  The  Examiner : 

Q.  Please  state  your  name  and  address?  A.  Harry  L. 
Nickerson,  business  address  176  Remsen  Street,  Brooklyn, 
New  York. 

2458  By  Mr.  Dykman : 

Q.  Mr.  Nickerson,  you  are  the  Chief  Engineer  of  the 
Brooklyn  Union  Gas  Company?  A.  Yes.  sir. 

2462  Q.  In  what  capacity  did  you  come  to  Brooklyn 
Union  in  1925?  A.  As  engineer  of  manufacture. 
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Q.  What  were  your  duties  as  such?  A.  I  was  in  charge 
of  and  responsible  for  the  production  of  gas.  I  had  charge 
of  the  plants  and  their  personnel.  There  were  six  plants 
at  that  time.  I  negotiated  for  the  purchase  of  raw  mate¬ 
rials,  such  as  gas  and  oil  and  coke  and  anthracite;  and  \L 
also  negotiated  for  the  sale  and  disposal  of  the  by-product^ 
of  tar  and  drip  oil. 

I  was  responsible  for  all  phases  covering  this  department, 
operation,  maintenance,  for  making  recommendations  a|s 
to  new  construction;  for  foreseeing  plant  extensions;  foj- 
keeping  up  with  new  developments  in  the  industry  as  they 
might  apply  to  our  situation. 

2463  I  think  that  pretty  generally  covers  my  work. 

Q.  Then  in  April,  1939,  the  holder  distribution  de  ¬ 
partment  was  added  to  your  jurisdiction,  was  it  not?  A. 
Yes,  sir. 

Q.  Whiat  is  this  department?  A.  The  holder  distribution 
department  receives  the  gas  from  the  production  depart¬ 


ment  and  distributes  it  among  its  various  outlying  holders, 
through  its  high-pressure  transmission  system,  by  com¬ 
pressors,  and  delivers  it  to  the  low-pressure  distribution 
system  of  the  company. 

An  important  function  of  the  holder  distribution  is  the! 
dispatching  of  gas,  and  by  that  I  mean  the  governing  of  all 
operations  having  to  do  with  production  and  transmission 
as  they  affect  the  quantities  of  gas. 

Q.  Then  would  it  be  correct  to  say  that  the  addition  of 
the  holder  distribution  department  to  your  function  placed 
you  in  charge  of  the  manufacture  and  storage  of  gas  up 
to  the  point  where  it  enters  the  distribution  system?  A. 
That  correctly  describes  it. 

Q.  And  of  course  the  maintenance  of  the  structures  and 
equipment  involved  up  to  that  point?  A.  Yes,  sir. 

Q.  When  were  you  appointed  Chief  Engineer?  A.  I  was 
elected  at  the  December  meeting  of  the  Board  of  Directors, 
Chief  Engineer,  effective  January  1,  1940. 

2464  Q.  And  what  are  your  duties  as  such?  A.  I,  in 
addition  to  what  I  have  already  described,  took  on 
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the  distribution  department,  the  construction  department, 
the  laboratory  and  its  activities. 

So  that  I  became  responsible  for  the  production  and  man¬ 
ufacture  of  gas  and  the  delivery  of  it  to  customers’  prem¬ 
ises  and  for  customers’  service  on  those  premises. 

Q.  So  that  during  the  period  of  your  connection  with  the 
Brooklyn  Union,  your  duties  have  included  both  construc¬ 
tion  and  retirement  of  structures  and  equipment?  A.  Yes, 
sir. 

Q.  Now,  what  has  that  involved,  this  connection  with 
construction  and  retirement?  A.  Well,  in  connection  with 
construction  it  involves  originating  plans,  consulting  con¬ 
tractors  whom  I  have  considered  most  competent  to  carry 
out  the  plans,  getting  estimates  of  costs,  calculating  on 
the  basis  of  that  what  returns  might  be  expected  on  the 
investment,  and  making  report  and  recommendation  to  my 
superior;  and  if  my  recommendation  is  approved  by  him, 
proceeding  with  the  work  of  carrying  it  out ;  being  responsi¬ 
ble  for  the  construction  therefor  and  its  proper  operation 
after  it  has  been  put  in  construction.  As  to  retirement  of 
plants,  when  a  property  in  my  opinion  becomes  no  longer 
usable,  I  make  recommendation  to  niv  superior  and  if  my 
recommendation  is  acted  upon,  it  is  withdrawn  from  capi¬ 
tal;  then  I  proceed  through  the  proper  contractors  for 
demolition  of  the  structures. 

«•••••••*• 

2466  Q.  Now,  do  you  recall  discussing  possible  changes 
of  water  gas  sets  at  the  Citizens  works  with  the  Bart- 
lett-Havward  Company  in  1933?  A.  Yes,  sir. 

Q.  What  was  the  result  of  that  discussion  ?  A.  Why,  Mr. 
Underhill,  Chief  Engineer  of  the  Bartlett-Hayward  Com¬ 
pany,  had  tried  on  several  occasions  to  make  an  appoint¬ 
ment  with  me  to  discuss  plans  which  he  had  in  mind,  and  I 
finally  did  make  such  an  appointment  with  him  and  he 
brought  in  a  roll  of  blue  prints  showing  what  he  thought 
would  be  a  worthwhile  new  construction  of  the  generator 
house  at  Citizens  works  having  specific  back  run. 
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I  had  other  plans  of  a  much  more  comprehensive  natur4 
and  the  plans  which  he  presented  were  altogether  undesir  ¬ 
able,  so  I  told  him  we  weren’t  interested  in  the  work. 

Q.  Now,  let  me  see  if  I  understand  you.  You  were  con¬ 
sidering  changes  at  the  Citizens  works.  A.  Yes,  sir. 

Q.  And  in  the  course  of  that  consideration  and  discussion 
with  this  representative  of  Bartlett-Hayward,  he  pro- 

2467  posed  plans  involving  the  back  run  of  the  machines  ? 
A.  Yes.  But  it  is  a  little  different.  I  had  plans 

which  I  had  been  working  on  for  some  time  and  I  hadn’t  dis¬ 
cussed  those  plans  with  him.  He  only  knew  about  it  through 
hearsay  if  he  knew  anything  about  it  at  all.  To  my  knowl¬ 
edge,  he  knew  nothing  about  it. 

Q.  But  you  rejected  the  plans  presented  at  that  time  by 
Bartlett-Hayward?  A.  Yes,  sir. 

Q.  Do  you  recall  about  how  much  money  was  involved  in 
the  rejected  plans?  A.  It  was  between  $300,000  and 
$500,000. 

Q.  Now,  later  did  you  become  interested  in  the  subject 
of  heavy  oil  process  at  Citizens?  A.  That  is  the  plan  which 
I  spoke  of  as  having  had  in  mind  when  Mr.  Underhill 
brought  these  other  to  my  attention. 

Q.  With  whom  did  you  confer  on  that  subject?  A.  With 
the  engineers  of  United  Gas  Improvement  and  with  the 
engineers  of  the  Western  Gas  Construction  and  the  Bartlett- 
Hayward  Company. 

Q.  Did  you  make  trips  of  inspection  to  see  various  sorts 
of  apparatus  in  use?  A.  Yes.  I  remember  going  to  Lynn, 
Massachusetts,  where  the  Western  Gas  Construction  had 
their  process  in  operation. 

I  also  got  preliminary  plans  of  what  they  proposed  to  do 
at  the  Brooklyn  Borough  Gas  Company. 

2468  And  I  went  down  to  Philadelphia  and  visited  the 
Philadelphia  gas  works  with  the  engineers  of  the 

United  Gas  Improvement. 

Q.  When  was  this,  Mr.  Nickerson?  A.  It  was  in  1933. 
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Q.  And  as  a  result  of  this  study  and  inspection  which 
you  have  described,  what  process  did  you  choose!  A.  Chose 
the  so-called  United  Gas  Improvement  process. 

Q.  When  you  came  to  Brooklyn  Union  Gas  Company  in 
1&25,  had  the  land  for  the  Greenpoint  plant  been  purchased? 
A.  Yes,  sir. 

Q.  What  part  did  you  take  in  the  design  of  the  projected 
plant  and  the  choice  of  equipment?  A.  I  took  an  active  part 
in  the  design  of  the  water  gas  equipment. 

In  the  first  place,  I  remember  going  over  to  the  New  York 
office  of  the  Bartlett-Hayward  Company  with  Mr.  Paige  and 
discussing  the  plant  in  a  general  way. 

My  next  recollection  is  of  going  to  the  office  of  the  Bart- 
lett-Hayward  Company  of  Baltimore  and  having  a  further 
discussion  of  a  more  advanced  nature. 

Then  the  work  became  very  active  as  far  as  design  is 
concerned,  and  we  had  weekly  meetings  with  the  engineers 
Of  the  Bartlett-Hayward  Company  and  ourselves  and  what¬ 
ever  outside  contractor  or  sub-contractor  was  in- 
2469  volved. 

And  this  extended  right  through  and  up  and  until 
the  completion  of  the  plans  and  completion  of  construction 
of  the  water  gas  plant. 

I  took  part  in  the  same  sort  of  meetings  with  respect  to 
design  with  regards  to  the  coke  oven  gas  plant  at  Green- 
point. 

Q.  Well,  before  the  design  and  character  of  the  plant  was 
determined,  what  if  any  inspection  trips  did  you  make, 
where  and  with  whom?  A.  Mr.  Paige  and  I  made  an  in¬ 
spection  trip,  as  I  remember  it,  we  went  to  Buffalo  where  we 
saw  continuous  vertical  retorts. 

We  went  to  Troy,  New  York,  where  we  saw  the  Founda¬ 
tion  plants. 

We  went  to  Syracuse  and  we  went  to  Rochester,  New 
York,  where  we  saw  Koppers  baby  type — Becker  baby  type 
ovens ;  and  we  went  to  Philadelphia  gas  works  and  saw  the 
U.  G.  I.  vertical  retorts. 
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There  may  have  been  some  other  places. 

Q.  Did  you  mention  Utica?  A.  Yes,  sir;  we  went  i\o 
Utica  also. 

Buffalo,  Troy,  Rochester,  Syracuse,  Philadelphia  gas 
works,  and  Utica,  New  York. 

Q.  Now,  was  the  purpose  of  these  visits  to  determine  what 
type  of  what  you  might  call  coal  gas  manufacturje 
2470  you  vrould  adopt?  A.  That  was  the  purpose  of  our 
visits.  It  was  to  determine  first  whether  we  wanted 
coal  gas  retorts  equipment  or  whether  we  wanted  coke  oven 
gas  equipment,  and,  what  kind  of  each,  if  we  made  the  deci- 


sion. 


Q.  That  is,  you  were  inspecting  existing  plants  to  deter¬ 
mine  whether  you  would  have  retorts  or  coke  ovens  and  if 
you  chose  coke  ovens,  for  example,  what  process  you  woulc. 
adopt,  what  type  of  oven?  A.  That  is  right. 

Q.  What  other  type  than  the  Koppers  type  did  you  con¬ 
sider?  A.  We  visited  and  considered  this  Foundation  over, 
at  Troy,  New  York. 

There  was,  of  course,  the  Semet-Solvay  oven,  but  I  don’t 
recollect  making  a  trip  to  a  Semet-Solvay  plant. 

At  that  time,  the  Semet-Solvay  was  in  a  decline  and  Kop¬ 
pers  was  rising.  The  Semet-Solvay  had  fallen  off  a  great 
deal  so  that  they  were  not  a  distinct  competitor  any  more. 

Q.  You  were  familiar,  were  you,  with  the  Semet-Solvay 
process?  A.  Oh,  yes.  I  visited  a  number  of  Semet-Solvay 
plants  before. 

Q.  Whereabouts?  A.  In  Detroit,  Michigan,  in  Milwau¬ 
kee,  and  Syracuse. 

That  is  all  I  remember  now. 

2471  Q.  Now,  at  this  time  did  you  contemplate  an  even 
larger  water  gas  capacity  than  was  presently  being 
installed?  A.  Yes,  we  did.  I  remember  seeing  the  general 
original  plans  of  Greenpoint  works  as  showing,  I  think, 
three  complete  12  set  generator  houses.  You  can  compare 
that  with  our  present  6  set  generator  house  which  is  the  only 
one  that  has  been  constructed  so  far. 
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Q.  So  that  you  had  in  mind  in  connection  with  the  coke 
oven  gas  plant  to  be  presently  installed  the  future  prospect 
of  a  larger  water  gas  capacity  than  was  being  presently  in¬ 
stalled?  A.  Yes,  sir. 

Q.  Since  1929  has  the  quantity  of  -water  gas  coke  used  per 
thousand  cubic  feet  of  water  gas  increased  or  decreased? 
A.  It  has  decreased. 

1929  it  was  around  31  pounds — 30  pounds  per  thousand 
cubic  feet. 

Today  it  is  something  like  1 11/*  pounds  per  thousand  cubic 
feet. 

Q.  Now,  between  the  time  it  was  decided  to  sell  the  coke 
oven  plant  and  the  disapproval  of  that  plan  by  the  Public 
Service  Commision,  in  other  words,  let  us  say  between  the 
autumn  of  1927  and  the  summer  of  1930,  did  you  have  any 
connection  with  it  at  all?  A.  No,  sir. 

2472  Mr.  Hertzoff:  With  what? 

Mr.  Dykman:  The  coke  oven  plant. 

By  Mr.  Dykman: 

Q.  That  is,  from  the  time  it  commenced  operation  which 
has  been  shown  on  the  record  to  be  November  15,  1928,  and 
the  summer  of  1930,  vou  had  nothing  to  do  with  the  coke 
oven  gas  plant?  A.  Nothing  to  do  with  it. 

Q.  And  by  nothing  to  do  with  it  I  mean  nothing  to  do  with 
its  operation?  A.  That  is  right.  I  had  no  authority  over 
its  operation. 

Q.  You  were,  however,  receiving  -water  gas  coke  from  it? 
A.  Yes,  sir. 

Q.  And  you  -were  engineer  of  manufacture?  A.  Yes,  sir. 

Q.  Nowt,  as  engineer  of  manufacture  during  that  period, 
did  you  have  anything  to  do  wTith  the  quality  of  the  coke  sent 
for  water  gas  purposes?  A.  Why,  the  quality  of  the  coke 
always  had  to  be  satisfactory  to  me.  If  it  wasn’t,  I  did 
things  about  it  and  the  condition  was  generally  remedied. 

The  Examiner:  Who  did  you  complain  to? 

Mr.  Rugg? 

The  Witness :  Mr.  Rugg,  of  the  plant. 
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By  Mr.  Dykman : 

2473  Q.  That  is  during  that  period,  although  you  weije 
not  concerned  with  the  operation  of  the  plant,  yot 

did  determine  wffiat  the  quality  of  the  water  gas  coke  shoul 
be?  A.  Yes,  sir. 

Q.  And  have  you  continued  to  do  that?  A.  Yes,  sir. 

Q.  Now,  when  did  you  resume  connection  with  the  opera! 
tion,  or  not  resume,  but  when  did  you  assume  a  connectioji 
with  the  operation  of  the  coke  oven  plant?  A.  Well,  oj: 
course,  the  connection  was  resumed  on  January  1, 1931. 
influence  wasn’t  very  strong  at  that  time.  Mr.  Rugg’s  con|- 
nections  were  with  the  officers  of  the  company. 

As  time  wTent  on,  I  had  more  and  more  direct  contact  with 
Mr.  Rugg  and  he  had  less  with  the  other  officers  of  the  com  ¬ 
pany. 

Q.  Well,  on  the  1st  of  January,  1931,  the  record  shows; 
that  operations  were  taken  over  by  Brooklyn  Union  anc. 
there  was  a  transfer  of  employees  to  the  Brooklyn  Unior. 
payroll?  A.  Yes,  sir. 

Q.  In  what  department  did  those  employees  go?  A.  I; 
the  manufacturing  department. 

Q.  So  that  they  came  into  the  department  of  which  yotl 
were  the  head?  A.  Yes,  sir. 

Q.  And  did  you  then  become  responsible  for  thd 

2474  coke  oven  gas  plant?  A.  Yes. 

Q.  And  if  I  understand  you  correctly  commencing 
on  that  date  your  connection  became  more  active?  A.  That 
is  right. 


:i) 


2479  Q.  When  we  recessed  yesterday  afternoon,  Mr. 

Nickerson,  I  had  brought  you  to  the  first  of  January, 
1931.  You  had  stated  that  on  that  date  the  employees  of 
the  coke  oven  plant  were  transferred  to  the  manufacturing 
department,  of  w’hich  you  were  head,  and  that  you  had  be¬ 
come  responsible  for  the  coke  oven  plant.  I  take  it  that  you 
understood  me  to  mean,  when  I  said  that  you  became  re- 
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sponsible  for  the  coke  oven  plant,  that  I  meant  for  its 
operation  and  maintenance;  in  other  words,  it  came  under 
your  jurisdiction  in  all  respects?  A.  Yes,  sir. 

Q.  And  then  you  stated  that  commencing  on  that  date 
your  connection  became  more  active,  and  I  take  it  you  un¬ 
derstood  me  to  mean — 

Mr.  Ackermann :  (Interposing)  What  does  the  witness 
mean  by  that? 

2480  By  Mr.  Dykman: 

Q.  What  did  you  mean  when  you  answered  that  question, 
“That  is  right”? 

I  asked  you : 

i  “If  I  understand  you  correctly,  commencing  on  that  date 
your  connection  became  more  active?” 

And  you  said,  “That  is  right”, 
i  Now  go  on  from  there  and  tell  us  what  happened?  A. 
Previous  to  January  1,  1931,  I  had  been  interested  in  the 
operations  of  the  coke  oven  plant  from  its  inception  and 
kept  myself  informed  of  the  operation  and  the  results,  but 
I  did  not  take  any  active  part  in  it  because  it  was  under  the 
jurisdiction,  I  suppose,  of  the  Koppers  Company. 

So  after  January  1  I  became  more  active,  and  by  that  I 
mean  I  visited  the  plant,  I  paid  more  attention  to  figures, 
operating  figures,  because  I  knew  that  sooner  or  later  it 
would  be  my  entire  responsibility. 

Q.  Now  what  was  the  organization  at  Greenpoint  prior  to 
October  1,  1937,  and  by  “Greenpoint”  I  mean  the  whole 
works,  the  coke  oven  and  water  gas?  A.  There  were  two 
separate  and  distinct  organizations  there,  one  a  super¬ 
visory  personnel  in  charge  of  water  gas  operations, 
that  is,  the  Greenpoint  water  gas  plant,  and  another  super¬ 
visory  personnel  in  charge  of  the  Greenpoint  coke  oven  gas 
plant. 

2481  There  was  a  superintendent,  Mr.  Cheeseman,  for 
the  water  gas  plant,  and  he  had  as  an  assistant  Mr. 

Anuskiewicz — we  call  him  “Mike”  for  short. 
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Under  the  assistant  superintendent  was  a  subordinate 
supervisory  personnel  consisting  of  cadet  engineers  an<jl 
foremen.  | 

On  the  coke  oven  plant  Mr.  Rugg  was  in  direct  charge  j 
Mr.  Huyck  was  superintendent,  and  Mr.  Biery  was  assisj 
tant  superintendent. 

Under  these  two  was  a  Mr.  Schaefer,  who  was  a  master 
mechanic  and  chief  electrician ;  and  Mr.  Merker,  who  was  in 
charge  of  oven  operations.  These  people  had  other  sub¬ 
ordinate  supervisory  personnel  under  them,  consisting  of 
engineers  and  foremen,  but  they  were  two  distinct  organi¬ 
zations. 

Q.  And  what  happened  on  October  1,  1937?  A.  My  as¬ 
sistant,  Mr.  Garland,  had  an  opportunity  for  advancement, 
and  I  recommended  him  for  that  position,  which  left  a 
vacancy  in  my  department.  I  brought  in  Mr.  Huyck,  who 
had  been  the  coke  oven  gas  superintendent,  as  my  assistant. 
He  was  titled,  ‘ ‘Assistant  Engineer  of  Manufacture”. 
That  resulted,  of  course,  in  opportunities  for  consolidating 
these  two  supervisory  personnel,  and  operations,  and  we 
took  Mr.  Cheeseman,  who  had  been  water  gas  superinten¬ 
dent,  superintendent  of  the  water  gas  plant,  and  made  him 
superintendent  of  the  entire  works,  both  organizations, 
which  were  from  then  on  called  “Greenpoint  Works*7 
making  no  differentiation  of  the  two  separate 
2482  plants. 

Mr.  Bierv,  who  had  been  Mr.  Huyck ’s  assistant  at  the 
coke  oven  gas  plant,  became  assistant  to  Mr.  Cheeseman, 
with  the  title  Assistant  General  Superintendent. 

Mr.  Schaefer,  who  had  been  master  mechanic  and  chief 
electrician  of  the  coke  oven  gas  plant,  was  made  assistant 
superintendent  in  charge  of  maintenance  for  the  entire 
works. 

Mr.  Merker,  who  had  been  in  charge  of  the  ovens,  was 
made  superintendent  of  coke  oven  gas  production,  and  Mr. 
Anuskiewicz,  who  had  been  in  charge  as  assistant  super- 
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intendent  of  the  water  gas  plant,  became  assistant  super¬ 
intendent  in  charge  of  the  water  gas  operations. 

Mr.  Geiger,  who  had  been  an  engineer  in  various  capaci¬ 
ties,  in  the  water  gas  plant,  was  made  assistant  superin¬ 
tendent  of  the  Greenpoint  Works  in  charge  of  all  yard  ac¬ 
tivities,  that  is,  labor,  trimming,  with  about  a  hundred  men 
under  him. 

We  had,  then,  four  men  in  charge  of  the  activities  under 
the  superintendent  and  his  assistant,  of  all  activities  of  the 
Greenpoint  Works.  The  forces  under  them  were  combined, 
that  is  to  say,  where  before  we  had  a  gang  of  steam  fitters 
devoted  entirely  to  water  gas  maintenance,  and  another 
gang  devoted  also  entirely  to  coke  oven  maintenance,  these 
were  combined  for  general  plant  use  wherever  necessity  re¬ 
quired. 

That,  in  general,  describes  the  change  that  took  place. 
We  consolidated  all  supervisory  personnel. 

2483  Q.  Now  had  this  change  in  organization  been  un¬ 
der  consideration  for  a  time?  A.  Yes,  it  had  beeq 

under  consideration  for  a  considerable  time. 

Q.  By  whom  was  it  initiated?  A.  I  had  a  conversation 
with  Mr.  Paige,  when  the  question  of  the  promotion  of  my 
assistant,  Mr.  Garland,  was  brought  up,  and  he  said  to  me, 
“If  you  think  well  of  this,  all  right,  I  will  go  ahead  with 
your  recommendation,  but  that  will  leave  you  in  a  spot.” 

We  had  then  a  general  discussion  of  how  Mr.  Garland’s 
vacancy  would  be  filled,  and  how  we  could  apply  it  to  this 
consolidation  of  the  two  plants  at  the  Greenpoint  Works. 

Q.  Now  do  you  mean  to  indicate  that  it  was  Garland’s 
promotion  and  Garland’s  promotion  alone,  that  resulted  in 
the  change  of  organization  at  Greenpoint?  A.  No,  sir;  but 
it  gave  us  the  opportunity  to  put  our  plans  into  effect. 

Q.  It  became  the  occasion?  A.  It  was  the  occasion. 

Q.  You  had  these  plans  under  consideration  for  some 
time  before  that,  if  I  understand?  A.  Yes,  sir. 

Q.  Well,  was  this  change  initiated  by  the  Brooklyn 

2484  Union  management?  A.  Entirely  so. 


Harry  L.  Nickerson,  Direct  Examination  211 

Q.  I  assume  that  Mr.  Rugg  knew  about  it?  A. 
After  I  talked  with  Mr.  Paige  several  times,  and  we  had 
decided  that  this  was  what  we  wanted  to  do,  I  went  out  and 
told  Mr.  Rugg  what  we  were  going  to  do. 

Q.  Now  you  have  already  testified  that  commencing  Jan¬ 
uary  1,  1931,  your  connection  with  the  coke  oven  plant  be¬ 
came  more  active?  A.  More  active  and  more  intimate. 

Q.  Would  you  say  that  this  change  of  organization  in 
October,  1937,  was  the  culminating  point  in  that  increase 
of  activity?  A.  It  was  the  starting  point  of  such  a  cul¬ 
mination.  These  changes  occupied,  had  to  be  made  grad¬ 
ually,  and  it  took  over  a  year  to  complete  all  the  changes 
that  I  have  indicated,  but  that  final  set-up,  as  at  present, 
is  the  culmination. 

Q.  Which  has  brought  the  coke  oven  plant  completely  in 
your  charge?  A.  Yes. 

Q.  What,  if  any,  change  occurred  in  Mr.  Rugg’s  func¬ 
tions  as  a  result  of  this  reorganization ;  how  would  you  de¬ 
scribe  any  change  which  occurred?  A.  Well,  I  should  say 
that  before  that  you  could  best  describe  his  activities  as 
supervisory,  and  after  the  change,  as  consulting. 
##••••*•#• 

2486 

By  Mr.  Hertzoff: 

Q.  Will  you  please  explain  what  Mr.  Rugg  was  doing 
prior  to  October  31,  1937,  and  what,  different,  he  did  after 
that,  in  detail,  so  we  can  see  whether  there  was  any  change  ? 
A.  Well,  Mr.  Rugg,  before  October  1,  1937,  spent  half  of 
every  day  at  the  Greenpoint  Works,  he  usually  spent  the 
morning  there,  and  he  would  make,  after  he  had  gone 
through  his  mail,  a  routine  inspection  of  the  plant. 

Whatever  appeared  to  him  to  be  out  of  order,  or  not  be¬ 
ing  done  as  it  should  be,  he  would  directly  tell  the  foreman 
or  the  men  working  on  that  job,  or  in  that  location,  what  to 
do  to  remedy  the  situation.  On  his  return  to  the  office  he 
would  have  a  meeting  with  Mr.  Huvck,  who  was  the  super- 
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intendent,  and  often  with  some  of  Mr.  Huyck’s  assistants, 
and  they  would  talk  over  conditions  generally  and  Mr.  Rugg 
would,  after  listening  to  them  and  forming  an  opinion, 
would  then  give  them  orders  as  to  what  to  do  and 

2487  how  to  carry  on  the  work,  and  what  vrork  w*as  to  be 
done. 

I  If  there  was  anything  that  affected  the  water  gas  opera¬ 
tions,  such  as  changes  in  a  coal  mix  that  might  affect  the 
coal  that  I  would  use,  he  would  call  me  up  about  it,  and  if 
I  objected  he  would  go  along  with  me. 

The  Examiner:  Mr.  Nickerson,  in  your  experience  with 
other  coke  oven  plants,  such  as  I  believe  you  testified  that 
you  saw  at  Buffalo,  Rochester,  Syracuse,  Troy,  and  pos¬ 
sibly  Detroit  and  Milwaukee — in  that  experience  did  you 
encounter  in  any  of  those  operations  a  situation  where  the 
gas  company  employed  an  engineer  in  the  employ  of  Kop- 
pers  Company  to  act  in  a  consulting  capacity  under  an  ar¬ 
rangement  similar  to  the  arrangement  between  Rugg  and 
the  Brooklyn  Union  Gas? 

The  Witness:  I  don’t  think  that  any  of  those  plants — 
well,  to  answer  your  question  specifically,  no,  but  I  was 
going  on  to  say  that  many  of  them  were  not  Koppers  plants, 
in  which  case  they  wouldn’t  employ  a  Koppers  man  as  a 
consultant  or  as  an  engineer. 

I  The  Examiner:  Well,  up  to  this  time  had  you,  in  vour 
experience,  run  across  any  gas  plant  in  the  United  States 
employing  an  engineer  of  Koppers  in  a  consulting  capacity 
on  a  fixed  fee  basis,  per  annum? 

The  Witness :  No,  sir. 

Mr.  Dykman :  What  about  the  Peoples  Gas  Company  of 
Chicago? 

2488  The  Witness :  Well,  that  was  somewhat  of  a  par¬ 
allel  situation.  I  am  not  familiar  with  the  intimate 

details  of  that  connection  between  the  Peoples  Gas  Com¬ 
pany  and  the  Koppers  Company.  I  know  the  Koppers 
Company  built  the  plant  and  they  retained  control  over 
that  plant  much  as  the  Koppers  Company  did  over  the 
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Greenpoint  Works  prior  to  January  1,  1931.  Then  there 
was  a  period  such  as  we  are  going  through  now,  or  as  wte 
have  gone  through,  whereby  the  Peoples  Company  decided 
to  take  over  this  plant  and  there  was  an  intermission  there 
wherein  Koppers’  engineers  were  retained  to  supervise 
the  operations  of  the  coke  oven  plant  and  their  control  was 
gradually  diminished  until,  at  this  time,  the  Peoples  Com¬ 
pany  have  no  Koppers’  engineers  in  charge,  nor  in  any 
consulting  capacity. 

In  other  words,  I  think,  to  the  best  of  my  knowledge,  that 
the  Peoples  Company  are  now  running  that  coke  oven  plant 
in  the  same  way  we  do  the  Greenpoint  Works. 


*********f 

2489  Q.  Now,  will  you  tell  me  what  happened  aftej: 

2490  October  when  he  got  to  be  a  consultant  instead  of  k 
supervisor,  what  did  he  do  then,  what  different  did 

he  do  then  thau  he  had  done  before?  A.  Well,  I  told  you 
that  he  made  trips  around  the  plant,  that  he  was  at  the 
plant  half  of  every  day.  That  is  still  so.  But  whereas 
before  he  told  the  superintendent  and/or  the  foreman  or 
the  men,  he  gave  them  direct  orders  without  consulting  me 
or  anybody  else,  now,  after  making  such  trips  or  inspec¬ 
tions,  he  will  give  his  opinion  to  the  superintendent  and  the 
superintendent  will  act  on  it  if  it  is  a  minor  matter,  ac¬ 
cording  to  his  discretion,  or  if  he  thinks  that  I  should  be 
consulted,  he  would  call  me  up  and  ask  me  what  to  do  about 
it,  and  I  have  consultations  with  Mr.  Rugg,  and  we  have 
discussions,  and  I  take  his  advice.  But  Mr.  Rugg,  after 
October  31,  has  no  authority  to  give  orders  at  Greenpoint 
Works. 

Q.  Is  that  all  you  can  say  about  the  difference  betweer. 
his  consulting  and  supervisory  duties?  A.  Well,  I  think 
the  difference  is  that  before  he  gave  orders,  and  now  he 
gives  advice,  and  I  take  the  advice  or  not  as  it  appears  to 
be  to  the  interests  of  the  company. 

Q.  Was  there  any  change  in  the  compensation  paid?  A, 
To  Mr.  Rugg? 
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Q.  Koppers  or  Mr.  Rugg?  A.  Well,  I  know  there  was  a 
change  in  the  fee  paid,  I  don’t  recollect  the  exact 
2491  date.  It  wasn’t  any  part  of  my  duty  to  decide  about 
that.  I  don’t  know  whether  any  change  in  Mr.  Rugg’s 
compensation  was  made  or  not. 

Q.  I  don’t  mean  in  his  personal  compensation,  I  am  talk¬ 
ing  about  what  the  Brooklyn  Union  was  paying  Koppers 
after  this  change  was  made  in  October  of  1937?  A.  I  am 
quite  sure  that  the  fee  was  reduced  after  that  date,  but 
I  can’t  give  you  the  date  when  it  was  effected. 

2493  Q.  In  the  light  of  the  same  experience  in  the  op¬ 
eration  of  coke  oven  plants  and  the  promotion  of  the 
sale  of  coke,  have  you  an  opinion  as  to  the  relative  advan¬ 
tage  of  a  definite  arrangement  for  the  disposal  of  surplus 
cdke  to  one  concern,  as  compared  with  the  gas  company 
itself  undertaking  such  disposal?  A.  Yes,  sir;  I  have. 

*•*•••••*• 

2496  Q.  Do  you  know  what  gas  company  has  the  largest 
amount  of  surplus  coke  for  sale  in  the  United  States? 
A.  Well,  I  should  say  the  Brooklyn  Union  had  the  largest 
amount. 

Q.  What  would  be  some  large  gas  companies  that  have 
a  large  amount  of  surplus  coke  for  sale?  A.  Well,  the 
Providence  Gas  Company — they  have  Koppers  ovens. 

Mr.  Hertzoff:  Is  that  what  they  call  the  Connecticut 
Company? 

The  Witness:  No,  that  is  the  Providence  Gas  Company 
of  Providence,  Rhode  Island. 

By  Mr.  Dykman : 

1  Q.  Did  this  experience  with  the  New  England  Gas  &  Coke 
Company  bring  you  into  a  position  where  you  were  able  to 
observe  the  handling  of  the  coke?  A.  Yes,  it  did.  I  was 
in  charge  of  the  coal  and  coke  handling  for  the  New  England 
Gas  &  Coke  for  several  years.  We  had  railroad  yards,  we 
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owned  our  own  cars,  we  owned  a  fleet  of  trucks,  we  had  two 
screening  stations,  several  stock  piles,  trestles,  locomotive 
cranes,  and  it  was  my  job  to  see  that  the  coke  was  properly 
prepared,  that  it  was  properly  sized,  that  it  was  ready  for 
delivery  when  the  sales  orders  came  in  from  the  main 
office.  And  consequently,  any  lag  in  sales  meant  that  I  had 
to  stock  the  coke,  and  any  increase  in  sales  meant 

2497  that  I  had  to  take  it  out  of  stock. 

Q.  What  was  your  experience  in  relation  to  the  lag 
you  speak  of  and  its  effect  on  inventory? 

Mr.  Hertzoff:  I  object  to  that  as  indefinite.  I  don’t 
know  what  “lag”  means  in  the  way  he  uses  it. 

The  Witness :  I  mean  that  your  coke  is  moving  along  and 
it  is  being  sold  as  produced ;  then  the  weather  gets  mild,  or 
for  some  other  reason  the  price  of  anthracite  drops  down, 
we  will  say,  and  the  coke  sales  fall  off.  That  is  what  I  mean 
by  lag. 

By  Mr.  Dvkman: 

Q.  What  is  the  result  of  that?  A.  Well,  it  meant  that  we 
would  have  to  stock  coke  and  it  usually  meant  that  it  stayed 
in  stock  over  the  following  year. 

I  may  say  that  the  sales  personnel  was  inadequate,  that 
the  policy  was  based  on  getting  what  you  could  for  it  when 
you  could;  in  other  -words,  raising  prices  when  you  had  the 
opportunity,  and  then  dropping  them  when  you  had  to, 
which  meant  a  large  customer  turnover,  which  meant  an  un¬ 
even  distribution  of  coke  from  production. 

So  that  sales,  when  sales  were  good,  the  coke  would  he  al] 
cleaned  out  as  fast  as  it  would  produced;  when  sales  fell  off, 
the  coke  would  have  to  be  stocked  and  it  would  remain 
stocked  several  years. 

2498  I  have  seen  our  available  stock  storage  facilities 
completely  used  up,  and  we  have  had  to  use  emer¬ 
gency  measures  to  store  coke  around  the  yard  in  places 
where  it  was  very  hard  to  recover. 

In  good  years  I  have  recovered  coke  that  has  been  in  stor¬ 
age  four  or  five  years. 
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The  Examiner :  Will  you  tell  us  why  the  Brooklyn  Union 
produces  so  much  excess  coke? 

The  Witness:  Well,  in  the  first  place — 

By  the  Examiner : 

Q.  (interposing)  What  was  the  plan  of  the  company  in 
making  an  excess  requirement  of  coke  rather  than  the  Con¬ 
solidated  Gas  plan  of  not  having  so  much  excess?  A.  That 
goes  back  to  the  construction  of  the  coke  oven  plant,  and 
the  consideration  of  Koppers  buying  the  plant. 

When  we  were  first  talking  about  a  coke  oven  plant  for 
Greenpoint,  we  were  sepaking  about  a  plant  that  would  pro¬ 
duce  not  very  much  more  coke  than  we  could  use. 

Q.  How  much  would  that  be?  A.  Well,  at  that  time  I 
think  we  were — here  is  an  illustration.  Our  original  plans 
called  for  70  ovens  and  then  when  the  Koppers  got  into  the 
picture,  and  this  question  of  sale  came  up,  some  time  in 
there  and  I  don ’t  know  just  when,  the  number  of  ovens  was 
increased  to  90.  Well,  of  course,  our  coke  production  in¬ 
creased  in  that  ratio,  9  to  7. 

2499  Then  when  that  coke  oven  plant  was  built,  it  was 
built  for  a  20  million  cubic  feet  as  a  capacity  of  coke 
oven  gas,  and  that  capacity  has  since  been  stepped  up  by 
efficient  operation  to  24  million  a  day. 

Now,  the  combination  of  those  two  figures,  the  increase  in 
ovens  from  70  to  90,  and  the  increase  in  the  production  of 
gas,  and  consequent  increase  in  production  of  coke,  from  20 
million  to  24  million  a  day,  practically  means  that  if  we  had 
adopted  the  original  proposal  we  would  be  producing  about 
65  percent  of  the  coke  we  now  produce.  In  other  words,  we 
would  have  roughly  100  or  125  thousand  tons  of  suplus  coke 
a  year,  instead  of  three  or  four  hundred  thousand  tons 
surplus  coke  a  year. 

Q.  If  you  had  had  a  70  oven  plant  there  would  you  be  on 
about  the  same  basis  as  the  Consolidated  Gas?  A.  Yes,  we 
would. 
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Q.  And  is  that  basis,  the  70  oven  plant,  and  the  Consoli¬ 
dated  plant,  is  that  the  usual  basis  with  other  gas  com¬ 
panies  throughout  the  United  States?  A.  Yes,  they  have 
a  coke  oven  plant  to  produce  coke  to  make  water  gas  with. 
In  other  words,  the  ideal  plant  is  a  coke  oven  gas  plant 
which  will  produce  coke  oven  gas  cheaply  and  just  enough 
coke  to  be  used  up  in  the  water  gas  manufacture. 

Q.  And  not  have  any  excess  coke  to  sell  ?  A.  That 
2500  is  right.  Of  course,  you  have  to  have  some  excess  be¬ 
cause  you  have  to  provide  for  future  extension. 

Q.  Now,  who  determined  upon  this  excess  and  increasing 
the  coke  oven  plant  by  20  ovens,  Koppers,  I  think  you  sai4? 
A.  It  was  a  matter  of  discussion  between  the  officers  of  the 
company  and  Koppers  Company.  I  don’t  know  anything 
about  that. 

Q.  Well,  Koppers  would — were  the  ones  that  insisted  ofu 
the  increase  to  the  90-oven?  A.  I  am  simply  talking  from 
what  information  I  have,  but  I  think  that  the  Koppers  did 
not  want  to  buy  the  plant  unless  they  could  have  a  90-oveu 
plant,  because  the  70-oven  plant  as  a  coke  oven  plant  isn  t 
efficient  to  operate. 

Q.  Well,  now,  as  an  engineer  what  was  your  position  ip 
the  matter?  A.  I  would  rather  have  it  the  way  it  was. 

Q.  The  70-oven  plant?  A.  Yes,  sir. 

*•••••*•• 

2503  Mr.  Ackermann:  One  further  question.  Wheh 
did  Brooklyn  Union  decide  to  change  its  plans  so  thpt 
it  would  increase  its  oven  capacity  from  70  to  90? 

The  Witness:  I  can’t  answer  you  except  to  say  that 
think  it  was  in  1926,  because  when  these  negotiations  gc^t 
under  way,  then  I  ceased  to  have  anything  to  do  with  it 

Mr.  Dvkman :  1927,  was  it  ? 

•  * 

The  Witness : 


I  guess  it  was  1927. 


2507 


Do  you  have  the  question  in  mind,  Mr.  Nickerson? 
The  Witness :  Yes. 
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The  Examiner:  You  were  asked  to  state  your  opinion. 

The  Witness :  Oh,  yes. 

I  think  it  is  not  good  business  for  a  utility  to  market  its 
surplus  coke  itself.  I  think  it  is  a  better  arrangement  to 
sell  it  to  somebody  who  would  do  the  marketing. 

By  Mr.  Dykman : 

Q.  Now,  will  you  state  your  reasons  for  that  opinion?  A. 
If  the  company  markets  their  own  coke  they  require  a  very 
considerable  investment  in  property  and  equipment.  They 
have  to  have  a  trained  personnel  of  salesmen,  service  men, 
and  they  have  to  have  an  advertising  policy,  they  have  to 
have  a  collateral  business. 

If  they  were  to  undertake  the  sale  of  coke  on  the  com¬ 
pletion  of  their  plant,  they  would  be  entering  a  highly  com¬ 
petitive  market.  Considerable  sales  resistance  would  have 
to  be  broken  dowm.  Until  people  are  educated  in  the  use  of 
coke,  it  is  quite  a  job  to  successfully  dispose  of  it  at  a  profit, 
because  there  is  so  much  sales  effort  and  so  much  has  to 
be  spent  in  selling  coke. 

In  my  opinion  I  don’t  think  a  utility  is  as  well  off  pioneer¬ 
ing  in  that  respect  as  in  doing  business  wdth  somebody  that 
already  knows  that  business. 

2508  Q.  And  is  that  your  opinion  as  chief  engineer  of 
this  company,  as  applied  to  this  company?  A.  Yes, 
sir. 

!  Q.  What,  if  anything,  does  Mr.  Rugg  have  to  do  wdth  the 
water  gas  end  of  your  business?  A.  He  has  not  anything 
to  do  with  the  water  gas  end. 

Q.  What,  if  anything,  has  he  to  do,  so  far  as  the  activi¬ 
ties  of  the  company  are  under  your  direction,  with  any  part 
of  it  other  than  the  coke  oven  plant  at  Greenpoint  ?  A.  His 
activities  are  confined  to  the  coke  oven  plant  at  Greenpoint. 
•  *#••#**•• 

2510  Q.  Now,  I  think  you  have  stated  that  prior  to  the 
erection  of  Greenpoint,  the  Brooklyn  Union  had  been 
using  coke  since  1925?  A.  Yes,  sir;  to  my  knowledge. 
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Q.  To  your  knowledge  ?  A.  Yes. 

Q.  You  came  there  in  1925?  A.  Yes. 

Q.  Were  they  using  coke  then?  A.  They  were  using  colj:e 
to  fill  part  of  their  requirements,  I  should  say  about  %  6f 
their  requirements  were  satisfied  with  coke,  and  the  other 
%  was  anthracite. 

Q.  What  kind  of  anthracite  did  that  coke  take  the  place 
of,  what  was  it  called?  A.  Broken  anthracite. 

Q.  That  is  a  common  trade  name  for  it?  A.  Yes,  sir. 

Q.  Where  was  the  coke  obtained  which  the  Brook- 

2511  lyn  Union  was  then  using?  A.  It  was  obtained  from 
the  Seaboard  plant  of  the  Koppers  Company. 

Q.  Who  regulates  the  quality  of  the  water  gas  coke  }n 
your  company?  A.  I  do. 

Q.  Now,  tell  us  in  what  way,  what  does  that  regulation 
mean?  A.  Well,  it  comes  down  to  getting  a  coke  which  wjll 
produce  water  gas  at  the  lowest  possible  cost  with  the  most 
efficient  operation.  That  means  that  a  number  of  factors 
have  to  be  taken  into  consideration. 

In  the  first  place,  you  want  coke  from  production  and  npt 
from  stock  because  you  want  to  avoid  undue  breakage  in 
handling,  and  you  want  to  avoid  moisture,  which  always  goes 
along  with  coke  from  stock. 

I  am  particular  about  the  size  of  the  coke.  Our  coke  passes 
over  a  2M>  inch  screen.  Anything  smaller  than  that  doesn’t 
work  as  satisfactorily.  The  structure  of  the  coke  is  veiry 
important  from  two  points  of  view.  If  it  has  a  weak  struc¬ 
ture,  you  get  more  breakage,  which  means  that  the  smaller 
sizes  which  are  unfit  for  use  in  the  water  gas  generators 
can’t  be  used  in  the  boilers,  and  you  are  paying  for  such 
coke  at  the  rate  of,  say,  $7.25,  a  ton,  which  is  the  price  of 
generator  fuel,  whereby  a  substitute  fuel  for  boiler 

2512  use  could  be  purchased  for  $3.50,  so  you  are  losing  $4 
a  ton  on  every  amount  of  breakage  that  you  incur. 

The  quantity  of  the  ash  is  important,  the  quality  of  the 
ash  is  equally  important.  By  that  I  mean  the  fusion  tem¬ 
perature  of  the  ash,  and  the  fluidity  of  the  ash  when  it 
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fluxes,  the  chemical  constituents  of  the  ash,  all  of  these  have 
effects  on  the  linings  of  vour  water  gas  set,  and  affect  main¬ 
tenance  cost,  they  affect  operating  costs,  labor,  and  they 
govern  the  productive  capacity  of  the  water  gas  sets. 

By  Mr.  Dykman : 

i  Q.  What  determines  the  structure  and  quantity  and 
fusion  temperature  of  the  ash?  A.  The  kind  of  coal  that  you 
use  to  make  the  coke,  the  quality  of  such  coal,  and  the  pro¬ 
portions  that  you  mix  these  coals  in  to  form  your  mixture. 

Q.  Have  you  ever  used,  in  the  Brooklyn  Union  Works, 
any  coke  manufactured  by  the  Consolidated  Edison  Com¬ 
pany?  A.  Yes,  I  used  some  coke,  I  have  forgotten  how 
much,  but  I  think  it  was  for  a  period  of  several  months, 
from  the  Consolidated  Edison  Company. 

Q.  That  coke  was  manufactured  from  a  different  mix  of 
coal  than  what  you  use,  was  it  not?  A.  Yes,  sir. 

Q.  When  was  that?  A.  I  think  it  was  around  1928. 
2513  Q.  And  when  you  say  “you  think’ ’  you  mean  that 
is  your  best  recollection?  A.  Yes,  sir. 

Q.  Now,  what  was  your  experience  with  that  coke?  A. 
We  found  that  it  was  a  more  porous  coke  and  that  it  was 
subject  to  greater  breakage  than  the  coke  which  we  had  been 
deceiving  from  Seaboard  and  the  coke  which  we  had  been 
making  ourselves.  The  amount  of  breakage  from  Hunts 
Point  at  that  time  ran  around  12  percent ;  whereas  Seaboard 
coke  ran  around  7  percent.  So  it  was  an  increase  of  5  per¬ 
cent  in  the  amount  of  breeze  which  was  made  from  the  coke 
used,  and  that  of  course  had  to  be  used  as  boiler  fuel, 
i  Q.  So  that  you  had  the  wastage  in  your  experience  with 
the  Consolidated  coke  that  you  spoke  of  a  moment  ago,  when 
you  were  discussing  structure?  A.  Yes,  sir. 

1  The  Examiner:  How  did  the  price  of  Consolidated  coke 
compare  with  the  Seaboard  coke  delivered  in  1928? 

!  The  Witness:  Well,  that  is  a  long  time  ago,  but  I  think 
the  price  wasn’t  the  question,  I  think  the  price  was  about 
the  same.  I  think  it  was  about  $8.50  a  ton. 
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By  the  Examiner: 

Q.  You  are  sure  that  the  Consolidated  coke  wasn’t 
cheaper  than  Seaboard?  A.  No,  sir;  it  wasn’t  cheaper. 

Q.  It  wasn’t  cheap  enough  so  as  to  pick  up  this  12 

2514  percent  breakage  that  you  have  just  described?  A. 
No,  I  know  that. 

By  Mr.  Dykman : 

Q.  Whatever  the  price  was,  however,  that  breakage  being 
present,  you  would  be  charging  your  boiler  fuel  at  water  gas 
coke  rates?  A.  Yes,  sir. 

Q.  Now,  at  the  start  of  the  coke  oven  plant  in  1928,  did 
you  use  one  or  more  mixtures  of  coal  to  produce  water  gas 
and  domestic  coke?  A.  We  used  two  mixtures,  one  to  pro¬ 
duce  water  gas  fuel,  and  the  other  to  produce  the  domestic 
fuel. 

Q.  And  when  was  Beard’s  Fork  coal  first  used?  A.  In 
1933. 

Q.  Was  there  any  change  from  that  time  on  as  to  the 
number  of  mixtures  for  the  two  different  kinds  of  coke?  A. 
No,  sir;  I  don’t  think  so. 

Q.  In  other  wrords,  after  you  began  using  Beard’s  Fork 
coal,  isn’t  it  a  fact  that  one  mixture  was  used  for  both 
kinds  of  coke?  A.  That  is  true,  that  is  the  value  of  Beard’s 
Fork  coal,  or  the  measure  of  its  value. 

Q.  In  the  time  you  used  the  Beard’s  Fork,  one  mix- 

2515  ture  was  enough  for  both?  A.  Yes,  sir. 
*•#••*•••• 

2529  Q.  What  part,  if  any,  do  you  take  in  the  sale  of 
surplus  coke  to  the  Koppers  Company?  A.  That  has 
been  in  my  hands  since  the  first  of  the  year,  January  1940. 
Following  the  practice  wrhich  has  been  in  effect  for  some 
time,  I  confer  with  Mr.  MacArthur  of  the  Koppers  Company 
and  consult  with  him  when  I  think  an  increase  in  price  to  us 
is  justified  or  warranted.  That  usually  occurs,  has  occurred, 
several  times  in  the  fall,  and  in  my  particular  case  it  oc- 
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curred  in  February,  1940.  The  price  was  increased 
2530  from  $5.80  to  $6.30. 

Then,  when  the  Koppers  Company,  as  represented 
by  Mr.  MacArthur,  thinks  that  we  should  accept  a  reduction 
in  price  because  of  reductions  in  the  price  which  the  cus¬ 
tomers  pay  them,  due  to  seasonal  variations,  he  confers 
with  me. 

In  other  words,  I  seek  the  increase,  I  initiate  it;  Mr. 
MacArthur  initiates  discussions  with  respect  to  decreases. 
And  knowing  business  conditions,  and  the  price  that  is  being 
charged  to  the  consumer,  and  following  along  the  seasonal 
variations  that  have  occurred  in  past  years,  I  agree  with 
Mr.  MacArthur  if  I  can  agree  with  him,  and  we  come  to  an 
agreement,  at  least. 

Q.  That  is  a  matter  of  seasonal  adjustment,  is  it?  A. 
Yes,  sir. 

Q.  Nowt  do  you  know  enough  about  the  past  history  to  be 
able  to  tell  us  whether  that  same  practice  was  adopted  in  the 
past,  this  trading  process  ?  A.  That  has  been  the  practice 
in  the  past  as  far  back  as  I  know  anything  about. 

Q.  And  it  has  been  in  your  charge  since  you  became  chief 
engineer,  I  take  it,  from  your  saying  January  1,  1940?  A. 
Yes,  sir. 

•  *#••*•••• 

Cross-examination. 

2539  Q.  Mr.  Nickerson,  at  the  Greenpoint  Works,  your 
company  made  an  arrangement  with  Koppers  to 
allow  them  to  store  bituminous  coal,  is  that  so?  A.  Yes,  sir. 

Q.  And  the  Koppers  did  store  bituminous  coal  there?  A. 
We  stored  it  for  them. 

Q.  Well,  it  was  stored  there?  A.  Yes,  sir. 

Q.  And  wThat  is  the  arrangement — was  the  arrangement 
in  writing?  A.  Yes,  sir. 

Q.  You  would  recognize  the  letters  if  I  showed  them  to 
you?  A.  Yes,  sir. 
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Q.  What  was  the  arrangement?  A.  Just  speaking  from 
memory,  Mr.  Hertzoff,  they  were  to  pay  us  35  cents  a  ton  for 
unloading  this  coal,  and  when  a  certain  tonnage,  annual  ton¬ 
nage,  had  been  reached,  that  is,  a  certain  sales  ton- 

2540  nage — and  I  think  it  was  100,000  tons  a  year — we 
were  then  to  start  paying  them  10  cents  a  ton  to  pay 

for  the  equipment  which  they  had  put  in  and  paid  for.  So 
that  when  that  10  cents  a  ton  had  paid  for  the  equipment, 
then  we  would  have  a  pure  35-cent  payment  to  us  for  han¬ 
dling  charges  and  expense  involved. 

Q.  Well,  before  the  arrangements  were  made,  did  you 
know  what  the  handling  charge  was  ?  A.  Oh,  we  calculated 
it,  we  know  what  the  handling  charge  of  coal  at  Greenpoint 
is. 

Q.  Is  that  arrangement  still  in  effect  ?  A.  It  is  still  in  effect 
to  the  extent  that  they  are  paying  us  35  cents  a  ton. 

•  •#•••*•*• 

Q.  They  never  got  up  to  the  100,000  tons?  A.  That  is 
right. 

Q.  And  if  they  arrive  at  100,000  tons,  there  would  have 
been  an  additional  investment  ?  A.  Yes,  sir. 

Q.  What  was  that  feature  of  it?  A.  Oh,  no — 

Q.  (Interposing)  Wasn’t  part  of  the  arrangement  that 
the  price  would  be  reduced  after  there  had  been  additional 
equipment  installed  and  paid  for?  A.  I  am  not  clear  on 
the  additional  equipment  part  of  it.  I  know  that  the  price 
would  be  reduced  to  25  cents  a  ton  when  they  had 

2541  reached  100,000  tons  a  year,  and  it  would  be  kept  at 
that  25  cents  a  ton  until  the  equipment  was  paid  for. 

Now  the  letter  that  you  have  there  may  state  that  some  addi¬ 
tional  equipment  may  be  required,  I  don’t  recollect  whether 
it  is  in  that  letter  or  not. 

Q.  Don’t  you  recollect  that  it  says,  “We  propose  to  in¬ 
stall  at  our  expense  a  36-inch  cross  conveyor”?  A.  Yes, 
sir;  that  is  what  we  were  going  to  pay  this  10  cents  a  ton 
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Q.  They  would  get  10  cents  a  ton  off  from  the  35  cents  to 
take  care  of  that  expense?  A.  Yes,  until  their  expense  had 
been  written  off. 

Q.  And  that  extension  of  the  conveyor  was  never  made, 
i  not  yet,  or  was  it  ?  A.  I  think  it  has  been  made — I  know  it 
has  been  made. 

Q.  How  many  tons  did  they  store  last  year?  A.  I  don’t 
believe  I  can  tell  you,  I  haven ’t  got  the  figures  for  last  year, 
and  I  have  at  the  hotel  the  figures  for  1938.  The  figures  for 
1938  were  something  like  4700  tons. 

By  The  Examiner: 

Q.  Is  this  coal  that  came  in  the  steamers  mixed,  such  as 
you  used,  or  was  it  a  different  mix?  A.  No,  sir ;  it  was  a  low 
volatile  steam  coal,  a  pea  coal. 

Q.  Entirely  different  from  what  you  were  buying?  A. 
Yes,  the  Koppers  Company  wanted  us  to  unload  and 
2542  store  this  coal  for  them,  and  then  load  trucks  of 
dealers  they  would  obtain  who  would  come  in  and 
take  it  away. 

Q.  The  Koppers  were  selling  coal  in  addition  to  coke?  A. 
Yes. 


By  Mr.  Hertzoff : 

Q.  You  say  on  page  5941  of  the  record  before  the  Public 
Service  Commission,  that  it  was  4  or  5  thousand  tons  in 
1939,  is  that  the  figure  that  you  have  in  mind?  A.  Yes,  but 
I  didn’t  know  it  was  1939,  Mr.  Hertzoff. 

Q.  Here  is  your  testimony —  A.  (Interposing)  If  you 
say  it  is  1939,  that  is  all  right. 

Q.  Look  at  it  here.  A.  That  is  right. 

Q.  How  much  have  they  got  now?  A.  I  think  there  is 
about  10  to  15  thousand  tons. 

Q.  Well,  how  much  did  they  have  stored  going  and  com- 
•  ing  throughout  the  year,  did  they  get  it  regularly?  A. 

'  Well,  I  stated  in  there  4  or  5  thousand  tons,  and  I  stated 
i  that  I  remembered  it  would  be  something  around  4700  tons. 
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That  is  the  amount  that  came  in  and  was  sold;  in  other 
words,  the  stock,  the  “on  hand”  remains  about  the  same. 

Q.  Can’t  you  tell  how  much  came  in  and  how’  much  went 
out  during  the  year!  What  was  on  hand  at  the  first  of  the 
year  and  what  was  on  hand  at  the  end  of  the  year! 

2543  A.  All  I  am  interested  in  is  how  much  w’e  load  off  the 
boats  for  them,  and  the  tonnage  handled. 

Q.  That  is  what  I  am  interested  in.  A.  That  is  what  I 
gave  you,  the  4700  tons. 

Q.  Don’t  you  handle  it  from  the  pile  for  them!  A.  Yes. 
Q.  Who  loads  it  from  the  boat  into  the  pile!  A.  We 
take  it  with  our  coal  handling  bridge,  take  it  out  of  the  boat 
and  dump  it  onto  the  pile. 

Q.  How  much  of  it  comes  in  during  the  course  of  a  year 
from  the  boats  to  the  pile!  A.  4700  tons. 

Q.  How  much  is  stored  there!  A.  I  said  10  or  15  thou¬ 
sand  at  this  time,  but  I  am  only  speaking  from  memory. 
There  might  be  none  if  they  had  good  sales,  and  there  might 
be  a  lot  if  a  boat  just  came  in. 

Q.  Does  the  Brooklyn  Union  Gas  Company  store  the  coke 
for  Koppers  at  the  Greenpoint  yard!  A.  I  don’t  under¬ 
stand  that  we  store  coke  for  them.  We  have  a  stock  pile 
which  our  coke  that  isn’t  going  out  to  the  domestic  trade  or 
for  use  to  the  water  gas  plant, — the  surplus  coke,  so-called, 
goes  to  the  stock  pile.  There  is  a  certain  amount  of  coke  in 
storage  in  the  bins  for  delivery  to  the  trucks  of  the  Koppers 
Company,  you  can  call  that  storage  for  the  Koppers  Com¬ 
pany  if  you  want  to. 

2544  Q.  Does  the  Koppers  Company  pay  for  the  coke 
when  they  take  it,  or  do  they  pay  for  it  as  it  is  made 

and  stored!  A.  They  pay  for  it  delivered  to  their  trucks. 

Q.  So  that  you  store  it  until  they  take  it  away,  is  that 
right  ?  A.  To  the  extent  that  it  is  stored,  yes. 

Q.  Well,  how  many  tons  of  coke  are  stored  there  on  the 
average!  A.  Well,  there  might  be  80,000  tons  in  the  stock 
pile  at  the  1st  of  November,  and  there  might  be  10,000  tons 
on  the  1st  of  April. 
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2632 

!  CLIFFORD  E.  PAIGE. 

Direct  Examination. 

•  ••••••«•• 

2650  Q.  Can  you  state,  in  dollars,  how  much  construction 
work  w'as  done  by  the  Bartlett-Hayward  Company 

for  the  Brooklyn  Union  Gas  Company  prior  to  1926? 

Mr.  Ackermann:  Starting  when  ? 

Mr.  Dvkman :  1895. 

The  Witness :  Something  over  $11,000,000. 

By  Mr.  Dykman: 

Q.  And  can  you  tell  us  the  general  nature — I  don’t  mean 
that  they  built  this  holder  at  this  place,  but  wiiat  was  the 
general  nature  of  the  w'ork? 

The  Witness :  Construction  w’ork,  building  gas  apparatus 
and  making  installations  of  equipment. 

By  Mr.  Dykman : 

2651  Q.  Holders  ?  A.  Including  holders. 

The  Examiner :  On  what  sort  of  contract  was  that 
work  done,  cost  plus,  fixed  fee — 

The  Witness:  (interposing)  Sometimes  it  was  done  that 
■way  and  sometimes  it  wras  done  under  competition. 

Mr.  Dykman :  I  read  from  the  minutes  of  the  meeting  of 
the  board  of  directors  of  the  company,  held  December  1, 
1925— 

Mr.  Ackermann:  (interposing)  Mr.  Dykman,  you  have 
compared  this  with  the  original  ? 

Mr.  Dykman:  Yes,  I  have  compared  it  with  the  original 
and  I  have  the  copy,  certified  by  the  Secretary,  here. 

Mr.  Ackermann :  Your  statement  is  sufficient  if  you  say  it 
is  correct. 
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Mr.  Dykman:  (quoting)  “The  president  outlined  the 
preliminary  work  that  has  been  done  in  connection  with  the 
new  gas  plant  to  be  constructed  on  the  property  recently 
acquired  in  Newtown  Creek  and  discussed  the  project  as 
thus  far  conceived,  showing  tentative  plans  of  the  ultimate 
development  of  the  property. 

“The  president  stated  that  the  construction  of  the  pro¬ 
posed  plant  was  an  undertaking  of  such  magnitude  that  it 
would  require  the  greatest  skill  and  widest  experience  and 
consequently  an  organization  of  great  engineering  ability. 

This  company  cannot  afford  to  carry  such  an  organi- 
2652  zation  and  it  would  take  a  long  time  and  an  enormous 
expense  to  create  one  that  would  be  qualified  to  do 
the  work.  A  careful  investigation  was  made  of  the  various 
engineering  concerns  capable  of  doing  such  work  and  the 
Bartlett-Hayward  Company  was  selected  and  requested  to 
furnish  a  proposal  for  the  preliminary  engineering  work. 

“The  president  presented  the  proposal  and  recommended 
its  acceptance. 

“Following  discussion  it  was,  upon  motion  duly  seconded, 

“Resolved,  that  the  president  be  and  he  is  hereby  author¬ 
ized  to  accept  the  proposal  of  the  Bartlett-Hayward  Com¬ 
pany  as  outlined  in  their  letter  of  July  2, 1925,  wherein  they 
offer  their  services  in  connection  with  the  design,  purchase 
of  material  and  construction  of  the  proposed  gas  plant  on 
Newtown  Creek  on  the  basis  of  this  cost  including  overhead 
plus  a  fee  of  4  percent  upon  the  cost  to  us  of  the  construc¬ 
tion,  if  performed,  in  connection  with  the  services  outlined 
in  their  proposal.’7 

Mr.  Paige,  after  this  did  you  make  inspections  of  existing 
plants,  and  if  so  will  you  tell  where  and  with  whom? 

The  Witness:  Yes,  sir.  I  made  some  trips  of  inspection. 
I  went  to  the  United  Gas  Improvement  Company  at  Phila¬ 
delphia,  with  Mr.  Nickerson. 

I  went  to  the  Iroquis  Gas  Company  of  Buffalo,  also  with 
Mr.  Nickerson ;  and  with  him  to  Rochester,  Syracuse,  Utica, 
and  Troy,  New  York. 


228  Clifford  E.  Paige,  Direct  Examination 
2653  By  Mr.  Dykman: 

Q.  And  where  else  and  with  whom  ?  A.  I  went  to  Chicago 
with  Mr.  Bruce  and  with  Mr.  Morris  to  see  the  Koppers 
ovens  at  the  plant  of  the  Peoples  Gas  Light  &  Coke  Com¬ 
pany. 

Q.  On  these  trips  you  were  looking  at  coal  gas,  that  is  re¬ 
tort  plants  and  coke  oven  plants?  A.  Yes,  sir. 

Mr.  Ackermann :  When  were  these  trips? 

By  Mr.  Dykman: 

Q.  And  when  were  these  trips  made,  approximately  ?  A. 
In  the  spring  of  1926. 

Q.  Now,  as  a  result  of  these  consultations  and  trips  of 
inspection,  and  investigations,  what  was  determined  with 
reference  to  the  type  of  plant?  A.  We  concluded  that  we 
would  build  a  combination  coke  oven  and  water  gas  plant 
along  somewhat  similar  lines  to  the  one  built  at  Hunts 
Point. 

2692  Mr.  Dykman :  Now  what  had  you  in  mind  specifi- 
callv,  Mr.  Paige,  when  vou  said  that  negotiations  were 
held  for  the  purpose  of  obtaining  the  advantages  under  the 
contract  which  had  been  disapproved  ? 

The  Witness:  Principally  I  wanted  to  get,  as  far  as  I 
was  concerned,  gas  as  cheaply  as  possible  for  the  Brooklyn 
Union.  I  wanted  to  assure  the  Brooklyn  Union  of  a  supply 
of  generator  fuel  of  good  quality  at  low  cost,  and  in  quan¬ 
tity  for  an  emergency. 

By  Mr.  Dykman: 

Q.  You  had  been  purchasing  coke  from  the  Seaboard  By- 
Products  Company?  A.  We  had  bought  coke  from  Sea¬ 
board,  yes. 

Q.  Had  that  coke  been  satisfactory?  A.  Yes,  sir. 

Q.  What  kind  of  coke,  for  water  gas  purposes  and  for 
fuel,  was  contemplated  under  the  contract  which  was  dis¬ 
approved?  A.  We  expected  to  produce  the  same  kind  of 
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coke  for  generator  purposes  that  we  now  have,  and  that  was 
available  then  from  Seaboard. 

Q.  In  other  words,  you  were  familiar  with  the  type  and 
quality  of  coke  which  the  contract  with  the  Koppers  subsid¬ 
iary  provided  for?  A.  Yes,  sir. 

2693  Q.  How  was  the  price  of  that  water  gas  coke  ar¬ 
rived  at?  A.  By  a  consideration  of  all  the  factors 

available,  including  the  then  market. 

Q.  What  was  the  then  prevailing  price  as  between  Brook¬ 
lyn  Union  and  Seaboard?  A.  If  I  remember  correctly,  the 
price  was  lower  than  the  price  which  we  paid  Seaboard. 

Q.  Now  coming  to  the  provision  in  this  contract  for  gas 
at  36  cents,  that  was  the  price,  wasn’t  it?  A.  Yes,  sir. 

Q.  How  was  that  amount  arrived  at?  A.  That  was  de¬ 
termined  on  the  best  available  experience  of  engineers  as  to 
holder  cost  of  gas,  to  winch  w~as  added  the  probable  cost  of 
the  investment. 

Q.  Well,  when  you  say  the  best  experience  of  engineers, 
what  engineers?  A.  We  consulted  there  with  Mr.  Howard 
Bruce  and  Mr.  William  Cullen  Morris,  as  w'ell  as  our  own 
people. 

Q.  That  is,  your  own  people  made  calculations?  A.  Yes, 
sir. 

Q.  W7ere  they  separately  made,  so  far  as  Koppers  wras 
concerned  ?  A.  Oh,  yes. 

Q.  Was  there  ever  any  other  price  suggested  for 

2694  that  gas  than  finally  this  one  agreed  upon  ?  A.  There 
w^ere  many  terms  and  conditions  discussed.  This 

price  was  finally  agreed  upon,  I  seem  to  remember  that  Kop¬ 
pers  wanted  more  for  their  gas  at  first,  but  w*hen  we  arrived 
at  this  figure,  w’e  agreed  upon  it. 

The  Examiner :  They  wanted  more  than  36  cents  ? 

The  Witness :  I  think  their  original  figure  was  38  cents, 
speaking  from  memory. 

By  Mr.  Dykman : 

Q.  So  that,  to  the  best  of  your  recollection,  the  price  finally 
agreed  upon  represented  a  decrease  from  the  price  origi- 
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nally  asked  by  Koppers?  A.  Yes,  sir;  that  is  my  recollec¬ 
tion. 

The  Examiner:  Did  Koppers  want  more  than  $8.25  for 
coke,  plus  transportation  and  handling  charges  ? 

The  Witness :  I  don’t  think  they  raised  much  question  on 
that  price  of  coke,  I  think  the  discussion  was  principally  on 
the  price  of  gas. 

By  The  Examiner: 

Q.  Just  on  the  gas?  A.  I  think  principally. 

Q.  'What  discussion  did  you  have  on  the  quality  of  the 
coke?  A.  On  the  quality  of  the  coke? 

Q.  Yes,  with  reference  to  whether  it  was  8  percent  ash, 
90  percent  fixed  carbon,  and  sulphur  not  over  1  per- 

2695  cent?  A.  We  had  their  assurance  that  thev  would 
give  us  a  coke  equal  in  all  respects  to  that  which  we 

had  been  receiving. 

Q.  What  discussion  did  you  have  with  Koppers  with  ref¬ 
erence  to  the  mixture?  A.  The  mixture  of  coal  and  coke? 
Q.  No,  of  coal.  A.  Of  coal  for  carbonization? 

Q.  Yes.  A.  I  did  not  discuss  that  very  much  with  them, 
as  far  as  I  was  concerned.  I  was  more  interested  in  the 
cost  of  gas  in  the  holder,  and  in  the  cost  and  security  with 
respect  to  generator  fuel. 

Q.  Now  what  discussion  was  there  with  reference  to  the 
price  of  coke  sold  by  the  Brooklyn  Union  to  Koppers  from 
January  1, 1931,  on?  Mr.  Rugg  testified,  as  I  recall  it,  that 
the  first  85,000  tons  was  to  be  sold  at  $7.50,  and  the  remain¬ 
der  at  $6.50;  was  there  any  discussion  as  to  that?  A.  We 
had  a  very  long  discussion  on  that  subject.  My  recollec¬ 
tion  is  that  the  Koppers  people  first  wanted  to  pay  $6.50 
for  the  entire  period,  but  I  felt  that  I  should  have  $7.50  for 
the  first  three  months  of  the  period. 

!  Q.  And  that  was  why  you  held  out  for  $7.50  for  the  first 
85,000  tons?  A.  68,000  tons,  I  think  was  the  figure. 

Q.  Well,  on  page  351  and  361  of  the  testimony,  it 

2696  says  85,000  tons. 
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Mr.  Dykman:  That  was  corrected  to  68,000,  he  is 
right  on  the  figure. 

The  Examiner:  I  see. 

By  Mr.  Dykman : 

Q.  Now  you  have  testified,  I  think  already,  Mr.  Paige, 
that  when  this  decision  came  down,  of  the  Public  Service 
Commission,  disapproving  the  sale  of  the  coke  oven  plant, 
you  began  these  negotiations  which  you  have  described?  A. 
Yes,  sir. 

Q.  For  the  operation  of  the  plant?  A.  Yes,  sir. 

Q.  At  that  time  what  was  the  situation  with  reference  to 
the  plant  with  which  the  Brooklyn  Union  found  itself  con¬ 
fronted?  A.  We  were  in  this  situation:  The  plant  was  bej- 
ing  operated  by  Koppers  for  the  account  of  the  Brooklyn 
Union.  That  was  the  extent  of  our  arrangement.  So  the 
Brooklyn  Union  was  without  its  own  coke  oven  operating1 
organization,  it  was  without  contracts  for  the  purchase  of 
coal  and  the  sale  of  coke,  and  it  was  not  equipped  to  under¬ 
take  those  things  overnight. 

Q.  You  had  no  facilities  for  disposal  of  the  surplus  coke? 
A.  That  is  right. 

2697  Q.  And  Koppers,  on  the  contrary,  had  an  estab¬ 
lished  business  in  the  territory?  A.  Yes,  sir. 

Q.  Now  what  was  it  that  you  would  have  had  to  do  right 
then,  had  you  taken  over  the  operation  of  the  plant  at  once? 
A.  We  would  have  had  to  have  taken  over  the  organization 
onto  our  own  payroll  and  under  our  own  direction ;  we  would 
have  had  to  make  contracts  for  supplies  of  raw  materials, 
and  we  would  have  had  to  make  arrangements  for  the  dis¬ 
posal  of  surplus  coke. 

Q.  Now  as  a  matter  of  fact,  you  did,  on  the  1st  of  Jan¬ 
uary,  1931,  according  to  the  record,  take  over  the  personnel  ? 
A.  We  did. 

Q.  And  thereafter  made  contracts  for  the  purchase  of 
coal  and  the  disposal  of  coke?  A.  Yes,  sir. 

Q.  And  were  those  arrangements  a  matter  of  negotiation? 
A.  Yes,  sir. 
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The  Examiner:  The  first  contract  was  dated  January  1, 
1931,  for  15  months,  was  it? 

The  Witness:  For  the  sale  of  coke  or  the  purchase  of 
coal? 

The  Examiner :  The  purchase  of  coal. 

The  Witness :  Yes,  sir. 

Mr.  Dykman:  Fifteen  months? 
i2698  The  Witness :  Fifteen  months. 

The  Examiner:  That  was  a  written  contract,  was 

it  not? 

The  Witness :  Yes,  sir. 

1  Mr.  Dykman:  I  will  ask  the  reporter  to  mark  this  for 
identification. 

(The  document  referred  to  was  marked  as  Brooklyn  Ex¬ 
hibit  No.  37,  for  identification.) 

By  Mr.  Dykman : 

Q.  Now  I  show  you  this,  Mr.  Paige,  which  has  been  marked 
Brooklyn  Union  Exhibit  37  for  identification,  and  ask  you 
if  it  is  a  correct  copy  of  a  memorandum  prepared  by  you, 
dated  October  23, 1930,  headed,  “Coke  Operation”,  and  used 
by  you  and  Mr.  Jourdan  in  the  negotiations  for  the  future 
operation  of  the  coke  plant,  and  whether  the  writing  at  the 
top  is  in  your  handwriting?  A.  Yes,  sir. 

1  Q.  Does  this  set  forth  your  conception  of  the  situation  as 
it  existed  at  that  time,  and  the  various  alternatives  with 
which  the  Brooklyn  Union  w’as  confronted?  A.  Yes,  sir. 

Mr.  Dykman :  I  offer  it  in  evidence,  sir,  as  a  short  means 
of  showing  that,  and  also  as  evidence  of  the  fact  of  these 
negotiations. 

Mr.  Ackermann :  I  haven’t  had  a  chance  to  look  at  it. 

The  Examiner:  We  will  take  a  recess  of  five  minutes. 

(Whereupon,  a  short  recess  wTas  taken.) 

2699  The  Examiner:  All  right. 

Mr.  Dykman :  There  is  an  offer  of  an  exhibit  pend¬ 
ing. 
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The  Examiner:  Is  there  any  objection  to  receipt  in  evi¬ 
dence  of  copy  of  memo  dated  October  23,  1930,  which  h^s 
been  marked  Brooklyn  exhibit  37  for  identification? 

Mr.  Ackermann :  Mr.  Paige,  is  that  your  handwriting  <j>n 
this  exhibit? 

The  Witness :  Yes,  sir. 

By  Mr.  Ackermann: 

Q.  Was  that  put  on  there  at  the  time  the  exhibit  was  orig¬ 
inally  written?  A.  Yes,  sir. 

Mr.  Hertzoff :  Who  is  H.  B.  ? 

The  Witness :  Howard  Bruce. 

Mr.  Hertzoff:  I  object  to  it  on  the  ground  it  is  a  self- 
serving  declaration. 

The  Examiner:  I  will  overrule  the  objection  and  the 
memo  will  now  be  received  in  evidence  as  Brooklvn  Exhibit 
37. 

(Brooklyn  Exhibit  No.  37  was  received  in  evidence.) 

By  Mr.  Dykman : 

Q.  Who  finally  settled  what  would  be  done  on  January  t, 
1931  ?  A.  Mr.  Jourdan. 

Q.  And  thereafter  as  has  already  been  testified  the  opeii 

ating  personnel  was  transferred  to  Brooklyn  Unioji 
2700  payroll?  A.  Yes,  sir. 

Q.  Rugg  remaining  in  the  capacity  which  he  anjl 
Mr.  Nickerson  have  described?  A.  Yes,  sir. 

Q.  You  heard  their  testimony?  A.  Yes,  sir. 

Mr.  Ackermann:  I  object  to  that,  what  he  heard.  Ldt 
him  testify. 

By  Mr.  Dykman : 

Q.  All  right.  What  did  Mr.  Rugg  stay  on  to  do  and  what 
did  he  do  starting  on  January  1,  1931  ?  A.  He  stayed  on  to 
act  in  a  supervisory  capacity  with  respect  to  the  operation 
of  the  coke  oven  plant. 
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2706  By  Mr.  Dykman : 

Q.  In  other  words,  you  are  restricted  to  the  sort  of  coal 
which  will  produce  the  kind  of  gas  coke  you  want  and  there 
is  more  than  one  coal  that  will  do  that?  A.  Yes,  sir. 

Q.  So  that  it  becomes  a  question  of  the  suitable  coal  which 
you  can  get  at  the  best  price?  A.  That  is  right. 

Q.  Now,  by  whom,  Mr.  Paige,  were  the  prices  for  coal  and 
coke  which  have  just  been  shown  fixed?  A.  At  January  1, 
1931,  I  had  to  do  with  that  for  Brooklyn  Union  and  mv  ne- 
gotiations  were  carried  on  both  with  Mr.  J.  T.  Tierney  and 
with  Mr.  J.  P.  Williams. 

By  the  Examiner : 

Q.  And  those  two  gentlemen  represented  the  Elkhorn 
Coal  Company?  A.  They  represented  the  Koppers  Com¬ 
pany. 

!  Q.  Well,  Elkhorn  was  a  Koppers  subsidiary?  A.  I  under¬ 
stand  so. 

By  Mr.  Dykman : 

Q.  Was  a  fee  paid  Koppers  for  the  interim  operation  be¬ 
tween  November  15,  1928  and  the  end  of  the  year  1930?  A. 
Yes,  sir.  A  fee  of  $100,000  for  that  period. 

1  Q.  How  was  that  fee  fixed  and  by  whom  ?  A.  It  was  fixed 
after  discussion  between  Mr.  Jourdan,  Mr.  Bruce  and 

2707  myself. 

Q.  Koppers  asked  for  more?  A.  My  impression  is 
yes,  they  felt  they  w^ere  entitled  to  more. 

1  Q.  Now,  when  you  say  your  impression,  Mr.  Paige,  do 
you  mean  that  that  is  your  recollection  ?  A.  Yes,  sir. 

Q.  Who  wanted  more?  A.  I  think  Mr.  Tierney  felt  that 
he  should  have  more. 

Q.  By  whom  was  the  amount  finally  fixed?  A.  Mr.  Jour¬ 
dan. 

Q.  Then  did  you  make  an  agreement  to  pay  a  fee  for  ser¬ 
vices  during  1931  ?  A.  Mr.  Jourdan  made  an  agreement  for 
the  services  during  1931.  He  made  that  agreement  with 
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Mr.  Rust.  After  that  date  the  fee  was  fixed  between  Mr. 
Tierney  and  me. 

Q.  How  much  did  Mr.  Tierney  and  you  agree  on  for  the 
year  1931?  A.  $70,000. 

Q.  Now,  will  you  tell  us  how  much  you  agreed  to  pay  for 
the  subsequent  years,  giving  us  the  year  and  the  amount? 
A.  In  1932  which  was  the  first  subsequent  year  we  paid  Hop¬ 
pers  a  fee  of  $65,500;  1933,  $63,599.49;  in  1934,  $63,599.49; 
in  1934,  $64,166.50 ;  1935,  $65,412.50 ;  1936,  $58,833.33  j 

2708  1937,  $55,500.00;  1938,  $55,500.00;  1939,  $35,530.00. 
And  the  arrangement  continues  into  1940. 

Q.  Now,  can  you  explain  the  cents  in  four  of  those  years, 
the  odd  amounts?  A.  That  comes  about  by  reason  of  the 
fact  that  the  fee  includes  one-half  of  Rugg’s  salary  and  his 
salary  varied  somewhat  in  those  years. 

Q.  You  also  paid,  did  you  not,  some  expenses ;  if  so,  whatl 
A.  We  pay  part  of  the  expenses  for  the  operation  of  Rugg’4 
automobile.  They  ran  from  $2400  in  1932  down  to  $1600  ii} 
1939,  $2400  happening  to  be  the  highest  figure  at  1939 — 193^ 
is  not  the  lowest  figure.  $1494  is  the  lowest  figure.  Tha^ 
was  in  ’34. 

Q.  Have  these  amounts  been  a  matter  of  negotiation  and 
discussion  between  you  and  Mr.  Tierney?  A.  The  fee  has 
been. 

Q.  The  amount  of  the  fee?  A.  The  amount  of  the  fee, 
yes,  sir. 

Q.  Now,  what  if  any  change  took  place  in  Mr.  Rugg’s; 
function  in  1937,  how  was  it  brought  about,  what  occurred 
there  in  the  plant,  what  part  did  you  take  in  it  ?  A.  1937  we 
had  some  changes  in  organization  and  one  of  the  things  tha‘; 
happened  was  the  death  of  our  assistant  chief  engineer,  Mr. 
Atwood. 

We  had  been  contemplating  some  changes  prior  to  tha  t 
but  this  made  it  necessary  to  move  on  them. 

2709  Q.  Now,  who  are  “we”?  A.  The  officers  of  th<^ 
company,  of  the  Brooklyn  Union,  in  consultation  witlji 

each  other,  principally  Mr.  Nickerson  and  myself. 
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1  Q.  Excluding  all  outsiders?  A.  Oh,  yes. 

1  Q.  All  right,  go  on.  A.  We  combined  the  water  gas  plant 
at  Greenpoint  works  and  the  coke  oven  plant  at  Greenpoint 
works  under  one  superintendent. 

We  brought  Mr.  Huyck  who  had  been  superintendent  of 
the  coke  oven  plant  into  the  position  of  assistant  engineer  of 
manufacture.  From  that  time  on,  Mr.  Rugg’s  duties  became 
I  should  say  more  of  a  consulting  nature  than  they  had  been 
previously,  differentiating  that  from  supervisory  work. 

Q.  And  did  you  in  connection  with  that  or  previously, 
and  if  so  at  what  time,  take  up  the  question  of  a  reduction 
in  the  amount  of  the  fee?  A.  I  did. 

1  Q.  And  it  wras  reduced  as  shown  by  the  figures  you  have 
given?  A.  Yes,  sir. 

Mr.  Ackermann :  Will  you  ask  him  to  testify  w’hen. 

Mr.  Dykman:  Well,  I  am  postponing  it,  Mr.  Ackermann. 

1  I  w’ill  go  into  it  now’,  if  you  like. 

2710  Mr.  Ackermann :  I  don’t — 

Mr.  Dykman:  We  wdll  go  into  it  right  now. 

By  Mr.  Dykman : 

Q.  When  did  you  first  take  up  the  subject  of  the  amount 
of  the  fee  wTith  Mr.  Tierney?  A.  Prior  or  at  the  beginning 
of  the  year  1932. 

Q.  And  wrill  you  describe  your  various  negotiations  with 
him  upon  the  amount  of  the  fee?  Was  it  a  matter  of  annual 
discussion  ?  A.  It  was  not  annual.  It  worked  out  to  be  nearly 
so,  though.  It  wras  based  more  particularly  on  my  feeling 
that  the  time  had  come  for  a  reduction. 

Q.  Due  to  what?  A.  One  consideration  w’ould  be  that  as 
the  ovens  grew  older  our  organization  became  more  and 
more  familiar  with  them  all  the  way  through  and  w’e  became 
more  and  more  independent  of  Koppers’  supervision  and 
operation  as  time  went  on.  And  I  felt  therefore  that  wdth 
the  sort  of  diminution  in  the  degree  of  insurance  required, 
there  should  be  a  small  reduction  in  the  fee. 

1  Q.  Nowr,  you  speak  of  a  diminution  in  insurance.  What 
do  you  mean  by  that?  A.  On  the  principal  interests  I  had 
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was  that  that  coke  oven  plant  should  be  kept  in  the  highest 
possible  state  of  efficiency,  both  with  respect  to  the 

2711  cost  of  making  gas  and  with  respect  to  the  keeping  of 
the  investment  in  first  class  order. 

Q.  Well,  would  you  describe  that  as  a  matter  of  safety? 
A.  Yes,  sir. 

Q.  What  is  the  character  of  these  coke  ovens  with  refer¬ 
ence  to  danger  of  injury,  how  susceptible  are  they  to  injury 
from  improper  operation?  A.  They  can  be  very  susceptible 
if  they  are  badly  operated,  to  considerable  damage. 

Q.  That  is,  they  are  susceptible?  A.  They  are  suscepti¬ 
ble,  yes,  sir. 

Q.  Now,  you  have  given  the  fee  paid  in  the  various  years 
and  I  note  the  most  substantial  reduction  occurred  in  the 
year  1939.  Wliat  were  the  circumstances  of  that  reduction, 
by  whom  was  it  proposed  and  what  happened?  A.  I  pro¬ 
posed  that  reduction.  I  felt  that  we  had  changed  the  or¬ 
ganization  around  to  a  point  where  we  had  taken  a  more  ac¬ 
tive  control  of  it  and  I  felt  that  therefore  the  fee  should  be 
reduced — 

Mr.  Ackermann:  (interposing)  Mr.  Examiner,  I  object 
to  the  witness  testifying  what  he  thought  or  felt,  if  he  wants 
to  tell  us  what  he  said  and  when  he  said  it,  all  right. 

Mr.  Dvkman :  I  will  consent  that  that  should  be  stricken 
out,  Mr.  Ackermann. 

The  Examiner :  It  may  be  stricken. 

2712  By  Mr.  Dykman: 

Q.  Let  us  go  back  for  a  moment  to  the  year  1936  when 
you  testified  that  the  fee  w’as  reduced  from  $65,000  to  $58,- 
000.  Who  proposed  that  reduction?  A.  I  proposed  it. 

Q.  To  whom?  A.  To  Mr.  Tierney. 

Q.  Was  there  a  discussion? 

Mr.  Ackermann:  And  when. 

By  Mr.  Dykman : 

Q.  When  did  you  propose  it?  A.  Either  at  the  end  of 
the  year  previous  or  at  the  beginning  of  that  year,  of  1936. 
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Q.  Was  there  a  discussion  on  the  subject?  A.  Yes,  sir. 
Q.  What  was  your  proposal?  A.  I  told  him  I  felt  that 
the  fee  should  be  reduced  because  we  were  acquiring  more 
experience  in  the  operation  of  the  ovens. 

Q.  And  as  a  result  of  this  discussion  it  was  decreased? 
A.  Yes,  sir. 

Q.  Now,  the  next  reduction  I  find  is  for  the  year  1937,  a 
small  reduction.  How  did  that  come  about?  A.  Through 
the  same  discussions  that  we  had  before. 

Mr.  Ackermann:  When  were  they? 

2713  By  Mr.  Dykman : 

•  Q.  When  were  they?  When,  he  wants  to  know.  A.  In  the 
same  relative  period,  probably  in  the  early  months  of  the 
year  1937. 

Q.  Then  when  you  come  to  the  year  1939  when  the  fee  was 
reduced  to  $35,530.00,  who  proposed  that,  and  what  hap¬ 
pened?  A.  I  proposed  it  on  the  ground  that — 

Mr.  Ackermann :  (interposing)  When,  again,  Mr.  Paige ? 
The  Witness:  That  was  in  January,  1939, 

By  Mr.  Dykman: 

Q.  To  whom  did  you  propose  it?  A.  To  Mr.  Tierney. 

1  Q.  Did  discussion  occur?  A.  Considerable  discussion; 
yes,  sir. 

Q.  Where  did  you  meet  with  him  and  what  happened  ?  A. 
I  met  him  in  New  York. 

Q.  And  what  occurred,  tell  us  the  whole  story,  who  was 
there  and  what  happened?  A.  In  the  beginning,  I  talked 
with  Mr.  Tierney  on  the  telephone  and  he  sent  Mr.  MacAr- 
thur  to  talk  to  me  at  my  office.  Mr.  MacArthur  wasn’t  able 
to  conclude  the  matter,  so  I  told  him  I  wanted  to  talk  to 
Mr.  Tierney.  Accordingly,  I  met  Mr.  Tierney  in  New  York, 
and  Mr.  MacArthur  was  present. 

By  the  Examiner : 

Q.  You  are  speaking  now  about  the  January,  1939, 

2714  interview?  A.  Yes,  sir. 
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Q.  Now,  tell  us  what  took  place,  how  did  the  dis¬ 
cussion  start?  You  said  to  Mr.  Tierney  you  thought  the  fee 
was  too  high?  A.  Yes,  sir. 

Q.  Well,  can  you  remember  how  you  put  it  to  him?  A.  I 
think  it — I  think  I  put  it  just  that  way,  I  think  I  said,  ‘‘Mr. 
Tierney,  this  fee  has  to  be  reduced.” 

Q.  And  w’hat  did  he  say  to  you?  A.  He  said  he  would 
like  to  talk  it  over  with  me,  he  would  like  to  explain  to  me 
their  position.  I  told  him  he  could  explain  it,  the  fee  was 
still,  in  my  judgment,  too  high. 

Q.  And  wThat  wras  his  position?  A.  He  wanted  to  have  me 
satisfied  but — 

Q.  (interposing)  He  didn’t  want  to  reduce  it  much?  A. 
He  didn’t  want  to  reduce  it  much. 

By  Mr.  Dykman : 

Q.  How  long  did  it  take  to  get  it  reduced  ?  Howr  long  did 
you  have  to  stick  on  his  heels  ? 

The  Examiner:  Tell  us  w’hat  took  place,  did  you  match 
a  coin  or  anything  of  that  kind? 

The  Witness :  We  did  not. 

By  the  Examiner: 

2715  Q.  Well,  tell  us.  A.  He  asked  me  v'hat  I  thought 
we  should  have  for  a  fee  and  I  told  him  I  thought 
that  that  fee  should  nowT  be  reduced  to  $20,000  a  year  plus 
whatever  proportion  of  Mr.  Rugg's  salary  should  be  in¬ 
cluded.  He  didn’t  agree  with  me  at  all. 

Q.  What  did  he  say?  A.  He  proposed  that  they  w*ere 
willing  to  make  a  reduction  but  not  very  much  of  a  reduc¬ 
tion.  He  suggested  one  or  twro  figures.  I  said  no.  Finally, 
he  said,  wrell,  I  will  tell  you  w’hat  I  will  do,  I  will  make  that 
fee  $25,000  and  that  will  be  the  end  of  it.  I  said  all  right, 
that’s  a  trade. 

By  Mr.  Dykman : 

Q.  Was  it  a  matter  of  horse  trading?  Was  it? 

Mr.  Ackermann:  What  do  you  mean  by  horse  trading? 
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Mr.  Dykman :  Well,  lie  said  that  was  a  trade.  The  Exam¬ 
iner  and  I  would  like  Mr.  Paige  to  tell  us  the  full  story  with 
all  of  the  details  he  can  recall. 

By  the  Examiner : 

Q.  We  aren’t  asking  you  to  go  back  of  1939,  just  this  one 
in  January,  1939  which  was  fairly  recent.  A.  That  is  the — 

By  Mr.  Dykman: 

Q.  (interposing)  Do  you  recall  the  day  that  that  oc¬ 
curred?  A.  I  have  that  date. 

2716  Q.  Well,  was  it  early  in  January?  A.  About  the 
middle  of  January. 

Q.  How  long  were  you  together  in  this  discussion  ?  A.  I 
should  think  it  took  two  hours  and  a  half  for  that  discussion, 
but  I  discussed  it  previously  with  Mr.  MacArthur  at  great 
length. 

Q.  You  said  $20,000,  he  said  $25,000,  and  you  split  the 
difference.  Was  that  what  happened?  A.  No,  sir. 

Q.  What?  A.  No,  sir.  He  said — he  reduced  the  price 
once  or  twice  and  suggested  different  figures.  I  said  $20,- 
000.  I  think  his  last  suggestion  was  $30,000. 

By  the  Examiner : 

Q.  Well,  did  you  put  the  gun  to  his  head  by  saying  we 
can  get  Ford,  Bacon  &  Davis  to  do  it  for  ten  ?  A.  I  did  not 
use  that  line  with  him ;  no,  sir. 

Q.  How  did  you  put  it  to  him?  A.  I  told  him  I  wouldn’t 

pay. 

Q.  And  what  did  he  say  then  ?  A.  He  said  that  he  wanted 
to  have  us  satisfied  with  the  service  but  at  the  same  time  he 
felt  that  they  were  entitled  to  compensation  and  that  he  was 
getting  down  below  wdiat  it  w^as  worth. 

Q.  You  told  him  that  you  wouldn’t  pay  the  basis 

2717  that — in  the  previous  year,  what  was  that  basis,  ex¬ 
clusive  of  Rugg’s  salary?  About  $30,000?  A.  (Ex¬ 
amines  book). 
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Q.  You  understand  what  I  mean?  A-  The  basis  of  the 
previous  year? 

Q.  Yes.  A.  It  was  about  $45,000. 

Q.  About  $45,000.  And  that  would  be  exclusive  of  Rugg’s? 
A.  Rugg’s  salary,  yes.  In  that  neighborhood. 

Q.  And  you  told  Mr.  Tierney  in  an  interview  that  you 
wouldn’t  pay  forty-five  again?  A.  Yes,  sir. 

Q.  It  was  too  high?  A.  Yes,  sir. 

Q.  And  he  offered — what  did  he  offer?  A.  He  made  two 
or  three  suggestions  and  I  think  he  finally  got  down  to  say¬ 
ing  that  we  would  try  to  get  along  on  thirty  thousand,  or 
words  to  that  effect.  And  we  finally  agreed  on  that  twenty- 
five. 

By  Mr.  Dykman : 

Q.  But  in  the  course  of  that  interview  there  were  several 
prices  named  by  Mr.  Tierney,  each  of  which  you  rejected? 
A.  Y-*s,  sir. 

Q.  Now,  what  is  the  service  performed  by  Kop- 
2718  pers?  What  do  they  do  for  you?  A.  The  service 
which  they  furnish  us  is  most  valuable  to  me  with 
respect  to  the  maintenance  of  that  oven  plant  in  a  condition 
to  produce  gas  at  the  lowest  possible  price  and  coke  of  a 
quality  and  in  quantities  best  suited  for  our  water  gas  needs. 

Beyond  that,  they  provide  other  services  such  as  consult¬ 
ing  service  and,  of  course,  in  connection  with  that  they  make 
inspections  of  the  ovens  and  the  plant  and  they  operate  a 
research  department  and  any  advantages  which  may  be 
available  by  reason  of  experiences  in  other  oven  plants 
might  be  made  available  to  us,  but,  principally,  my  interest 
is  in  the  cost  of  gas  in  the  holder  and  the  maintenance  of 
that  investment  in  proper  shape. 

Q.  That  is  what  you  are  after?  A.  Yes,  sir. 

Q.  Does  Rugg  take  any  part  in  the  operation  of  any 
other  department  of  the  company  than  the  coke  oven  works? 
A.  No,  sir. 

•  ••••••••• 
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3512  Cross-examination 

3517  Q.  Now  up  until  the  beginning  of  1940,  you  acted 
for  the  Brooklyn  Union  Gas  Company  in  the  pur¬ 
chase  of  its  coal,  did  you  not?  A.  I  did,  up  to  quite  recently. 

Q.  And  Mr.  Nickerson  has  taken  that  over  recently?  A. 
Yes,  sir. 

Q.  And  practically  all  of  that  coal  has  been  purchased 
from  the  Koppers  Coal  Company?  A.  Yes,  sir. 

Q.  Now  does  Mr.  Rugg  advise  you  concerning  the  types 
of  coal  to  be  used?  A.  Well,  on  occasion  we  have  discussed 
that,  he  has  told  me,  especially  when  they  contemplated  any 
change. 

Q.  But  he  more  or  less  is  the  man  who  selects  the  type  of 
coal  to  be  used?  A.  Yes,  sir;  I  consider  Mr.  Rugg  one  of 
the  best  informed  coal  men  in  the  business. 

Q.  Now  in  fixing  the  price  of  coal,  is  it  your  testimony 
that  you  compared  the  price  that  you  paid  for  coal  with 
that  paid  by  the  Consolidated  Edison  Company?  A.  Not 
purchase  by  purchase,  but  by  periods  more  particularly,  al¬ 
though  prior  to  the  time  when  prices  were  more  or  less  es¬ 
tablished,  I  used  to  talk  to  Mr.  Morris  about  prices  of 

3518  coal  more  than  I  did  during  that  period,  or  since. 

Q.  I  see.  And  on  that  occasion,  and  on  other  oc¬ 
casions,  you  used  to  check  the  figures  in  the  Public  Service 
Commission  report?  A.  I  never  made  any  personal  cheek 
of  the  figures  in  the  Public  Service  Commission  reports,  T 
never  made  that  check  myself. 

Q.  Well,  you  had  someone  check  those  for  you?  A.  I  had 
them  checked,  I  had  the  information. 

Q.  And  was  that  the  principal  thing  on  which  you  relied 
in  order  to  determine  whether  or  not  the  price  of  coal  was 
fair?  A.  No,  I  relied  more  especially  on  the  figures  which 
I  received  from  the  Consolidated  Edison  Company. 

Q.  What  figures?  A.  We  exchanged  operating  figures. 
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Q.  And  yon  relied  on  what  figures  from  those  operating 
figures  to  determine  whether  the  price  of  coal  was  fair? 
A.  Well,  it  worked  out  this  way:  For  the  first  few  years  of 
the  operation,  each  year  I  sent  to  Mr.  Morris  a  detail  of  our 
coke  oven  operations,  costs  and  everything  that  goes  with 
them,  and  I  asked  him  if  he  would  be  kind  enough  to  send 
me  back  his  figures.  He  did,  and  that  is  the  check  to  which 
I  refer. 

More  recently  those  figures  are  exchanged  monthly 

3519  Q.  But  that  has  only  been  since  the  first  of  Janu¬ 
ary,  1940?  A.  I  think  that  is  the  date. 

Q.  Prior  to  that  time,  you  made  a  check  once  a  year?  A. 
Yes,  sir. 

Q.  Did  you  ever  discuss  the  question  of  coal  prices  with 
other  coal  operators?  A.  Not  to  any  great  extent,  and  not 
recently. 

Q.  Did  you  ever  ask  another  coal  operator  whether  he 
could  furnish  suitable  coal  to  you  for  a  period  of  a  year  or 
two  years  or  three  years?  A.  No,  I  never  sought  a  coal 
seller. 

Q.  Your  principal  reliance,  then,  in  checking  coal  prices, 
was  a  comparison  of  prices  and  operation  costs  of  the 
Brooklyn  Union  Gas  Company  with  those  of  the  Consoli¬ 
dated  Edison  Company?  A.  Yes,  sir. 

Q.  And  your  company  never  asked  for  competitive  bids 
in  the  coal  field  in  general?  A.  No,  sir;  for  the  reason  that 
we  were  assured  in  the  beginning,  of  a  price  as  low  as  any 
obtaining  in  that  vicinity. 

Q.  Did  you  every  check  the  operating  figures  of  anybody 
else,  other  than  Consolidated  Edison?  A.  Yes,  somewhat, 
but  not  very  extensively,  because  differences  in  oper- 

3520  ating  conditions  made  such  comparisons  unsatisfac¬ 
tory. 

•  ••••••*•* 

Q.  Mr.  Paige,  do  you  recall  that  on  August  23,  1939,  you 
were  examined  by  me  in  a  private  hearing  at  the  New  York 
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!  office  of  the  Securities  and  Exchange  Commission,  120 
i  Broadway,  New  York?  A.  I  remember  the  experience;  I 
am  not  sure  of  the  date. 

•  *•#•••••* 

I  3521  Q.  Now  I  asked  you  at  that  time  the  following  ques¬ 
tions,  and  you  gave  the  following  answers : 

“Q.  Have  you  ever  thought  of  selling  some  of  your  sur¬ 
plus  stock  of  coke  to  them  directly? 

“A.  Yes,  I  have  thought  of  selling  coke  to  others. 

“Q.  What  conclusion  did  you  come  to? 

4 ‘A.  The  arrangement  I  had  with  Koppers  was  to  sell 
them  our  surplus  coke,  so  I  had  none  to  sell.” 

Now  are  those  the  answers  that  you  gave  to  the 

3522  questions  I  put  on  that  date?  A.  I  believe  them  to 
be. 

Q.  And  is  that  your  testimony  today?  A.  Yes,  sir. 

Q.  How  much  coke  do  these  other  companies  use,  Mr. 
Paige?  A.  I  have  not  the  figures  on  that. 

Q.  Well,  have  you  any  idea  at  all?  A.  Not  at  all,  at  the 
moment;  no,  sir. 

Q.  How  long  is  it  since  you  have  looked  into  that  ques¬ 
tion?  A.  A  good  manv  vears. 

O  - 

Q.  And  why  haven’t  you  looked  into  that  question,  Mr. 
Paige?  A.  Because  my  arrangement  is  to  sell  Koppers  our 
surplus  coke.  They  buy  our  surplus  coke. 

Q.  And  because  of  that  arrangement,  you  had  no  coke  to 
sell  to  anyone  else?  A.  Yes,  sir. 

Q.  Now  that  arrangement  with  Koppers  is  not  a  matter 
of  contract,  is  it?  A.  It  is  based  on  an  exchange  of  letters, 
i  especially  with  respect  to  price  changes. 

Q.  But  it  can  be  terminated  by  either  party  at  any  time  ? 
A.  Yes,  sir. 

Q.  Now  did  any  of  these  companies  ever  ask  you 

3523  whether  you  had  any  coke  to  sell  to  them?  A.  I 
imagine  ten  years  ago  or  more  they  may  have  gotten 

I  in  touch  with  us  once  or  twice,  and  maybe  they  have  called 
up  since  to  find  out  if  we  had  any  for  sale. 
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Q.  And  what  did  you  tell  them  1  A.  If  anyone  called  me 
up,  I  referred  them  to  Mr.  Rugg. 

Q.  Didn ’t  Mr.  Gramley  get  in  touch  with  you  in  1939,  and 
again  in  1940?  A.  If  he  did,  I  referred  him  to  Mr.  Rugg,  I 
don’t  remember  his  calling  particularly,  but  if  he  did  I 
would  naturally  refer  him  to  Mr.  Rugg. 

Q.  And  you  made  no  effort  on  your  own  part  to  see 
whether  you  might  be  able  to  dispose  of  some  of  your  coke  at 
a  higher  price?  A.  I  had  sold  my  coke  to  Koppers,  so  I 
didn’t  have  any  to  sell. 

Q.  You  hadn’t  tied  yourself  up  for  the  future,  had  you? 
A.  No,  sir. 

Q.  And  you  made  no  effort  on  your  own  part  to  try  to 
satisfy  the  requirements  of  these  companies?  A.  No,  sir;  I 
felt  there  would  be  no  advantage  to  that,  to  us  in  that. 

Q.  So  that  the  only  action  you  took,  when  such  requests 
were  made,  was  to  refer  the  matter  to  Mr.  Rugg?  A.  Refer 
the  man  to  Mr.  Rugg,  usually. 

Q.  Mr.  Rugg  is  a  vice  president  of  the  Koppers 
3524  Company,  is  he  not  ?  A.  Yes,  sir. 

Q.  And  interested  in  purchasing  all  your  surplus 
coke?  A.  Yes,  they  buy  all  our  surplus  coke. 

Q.  They  have  an  established  business  for  the  sale  of  this 
coke?  A.  Yes,  sir. 

Q.  So  that  they  want  this  coke,  don’t  they?  A.  Yes,  sir. 

Q.  Now  don’t  you  ever,  or  didn’t  you  ever  consider  the 
possibility  of  selling  some  of  this  coke  to  the  other  gas  com¬ 
panies  and  getting  rid  of  the  balance  to  Koppers  or  to  some¬ 
body  else?  A.  Back  in  the  beginning  I  went  into  that  ex¬ 
haustively.  I  wanted  to  know  if  there  could  be  an  advan¬ 
tage  in  the  thing,  and  I  concluded  that  the  advantage  for 
Brooklyn  Union  lay  in  disposing  of  its  coke  to  one  buyer,  if 
that  buyer  could  be  depended  upon  to  pay  a  good  price  and 
pay  its  bills. 

Q.  Well,  wouldn’t  the  other  buyers  pay  their  bills?  A.  I 
didn’t  have  to  go  into  that  question. 

Q.  Well,  do  the  other  gas  companies  around  New  York 
pay  their  bills?  A.  I  presume  so. 
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Q.  You  have  no  knowledge  to  the  contrary,  have  you?  A. 
I  have  none  to  the  contrary ;  no,  sir. 

3525  Q.  But  since  the  beginning — when  was  the  begin¬ 
ning,  Mr.  Paige,  that  you  referred  to?  A.  The  oven 

started  in  November,  1928.  The  production  of  coke  began 
at  that  time.  Brooklyn  Union  took  over  complete  operation 
January  1,  1931,  and  in  connection  with  taking  it  over  we 
began  selling  coke  to  the  Koppers  Company.  Does  that  an¬ 
swer  your  question? 

Q.  Yes. 

Well,  is  that  when  you  went  into  the  matter  exhaustively 
as  you  have  testified?  A.  Yes,  sir. 

Q.  Now  since  1931,  you  have  not  again  gone  into  the  mat¬ 
ter  of  trying  to  sell  to  somebody  else  other  than  the  Kop¬ 
pers  Company?  A.  Not  as  thoroughly  as  I  did  then,  no,  sir, 
because  I  felt  the  answers  would  be  the  same. 

Q.  Well,  when  did  you  go  into  it  again?  A.  Well,  from 
time  to  time  I  discussed  the  subject  with  my  associates  as 
to  whether  we  were  doing  the  best  we  could,  and  whenever 
we  did  discuss  it  we  finallv  came  to  the  conclusion  that  we 

V 

were  doing  the  best  we  could. 

Q.  But  you  never  went  out  and  talked  to  these  other  gas 
companies,  did  you?  A.  No,  sir. 

Q.  Did  you  ever  discuss  the  matter  with  the  Kop- 

3526  pers  people?  A.  In  the  beginning  I  raised  the  ques¬ 
tion. 

Q.  No,  I  am  talking  of  your  later  consideration  of  this 
problem  which  you  have  just  testified  to?  A.  No,  sir. 

Q.  You  never  asked  them  whether  they  would  take  half 
your  coke,  or  three-quarters  of  your  coke,  or  one-quarter  of 
your  coke?  A.  No,  sir;  I  never  did. 

3527  Q.  No,  you  weren’t  very  clear  about  it. 

Now  do  you  recall  the  proceedings  before  the  Pub¬ 
lic  Service  Commission  at  the  time  you  proposed  to  sell  the 
coke  oven  plant  to  the  Koppers  Company?  A.  Do  I  recall 
the  circumstances  of  that? 
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Q.  Yes,  and  the  proceedings  that  took  place?  A.  I  anj 
generally  familiar  with  those. 

Q.  Mr.  Jourdan  testified  before  the  Commission,  did  he 
not?  A.  Yes,  sir. 

Q.  And  one  of  the  reasons  he  gave  for  transferring 

3528  the  plant  was  that  if  the  plant  were  not  transferred, 
the  Brooklyn  Union  would  have  to  bear  the  expense 

of  keeping  a  large  inventory  of  coke  on  hand?  A.  My  rec¬ 
ollection  is  that  he  put  it  this  way,  that  if  the  plant  were 
transferred  he  would  be  relieved  of  the  necessity  for  main¬ 
taining  a  large  inventory. 

Q.  Well,  isn’t  that  the  same  thing?  A.  I  don’t  know. 

Q.  Now  I  am  going  to  read  you  Mr.  Jourdan ’s  testimony! 
in  that  case,  which  was  Case  No.  5601,  before  the  Depart¬ 
ment  of  Public  Service,  on  page  35,  where  this  took  place, 
the  questions  being  by  Mr.  Dykman: 

“Q.  And  have  you  estimated,  or  can  you  give  us  some 
idea  how  much  working  capital  would  be  necessary?” 

Mr.  Jourdan  gave  the  following  answer: 

“A.  That  is  debatable.  In  my  judgment  we  would  have 
to  have  a  supply  of  coal  covering  the  period  of  several 
months,  and  we  would  have  a  large  stock  of  coke  available 
for  sale.  It  might  tie  up  a  million  and  a  quarter  dollars  at  a 
rate  of  interest  which,  if  it  were  6  percent,  would  result  in 
a  charge  of  a  cent  and  a  half  a  thousand.” 

In  your  estimation,  was  that  testimony  correct?  A.  I 
agree  with  the  ideas  expressed  by  Mr.  Jourdan. 

Q.  So  that  one  of  the  reasons  for  transferring  the  coke 
plant  to  Koppers  was  to  avoid  the  necessity  of  carrying  a 
large  inventory  of  coal  and  coke?  A.  Especially 

3529  coal. 

Q.  But  also  coke?  A.  Well,  we  would  assume  to 
carry  the  coke  in  either  case,  I  should  think. 

Q.  Well,  would  you?  If  the  plant  had  been  transferred 
to  Koppers,  you  would  only — the  coke  would  then  belong  to 
the  Koppers  Company,  would  it  not?  A.  If  they  bought 
the  plant  and  operated  it  for  their  account,  then  the  Brook-  ! 
lyn  Union  would  not  have  to  carry  a  coke  stock. 
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Q.  That  was  what  the  contract  proposed  to  do?  A.  Yes, 
that  is  right. 

Q.  Now  today  you  do  have  a  large  coke  inventory  from 
time  to  time?  A.  At  certain  seasons  of  the  year.  We  reach 
the  maximum  stock  in  the  late  summer  or  early  fall,  and  the 
minimum  stock,  which  sometimes  gets  down  to  pretty  low 
figures,  is  reached  not  far  from  April  1. 

Q.  And  how  much  coke  is  in  the  pile  at  those  various 
periods  ?  A.  I  think  we  have  run  the  coke  stock  up  to  85,000 
to  90,000  tons,  maximum,  and  down  as  law  as  15,000  tons,  or 
maybe  less,  minimum. 

Q.  And  that  inventory  is  an  expense  of  the  Brook- 
3530  lvn  Union  Gas  Company?  A.  Yes,  sir. 

Q.  And  the  Koppers  Company  does  not  pay  for 
any  of  that  coke  until  it  is  delivered  into  their  trucks?  A. 
That  is  right. 

Q.  And  any  degradation  in  the  coke  pile  is  borne  by  the 
Brooklyn  Union  Gas  Company?  A.  Yes,  sir;  we  sell  the 
Koppers  people  the  coke  which  they  buy,  in  the  size  which 
they  buy  it. 

Q.  And  you  screen  the  coke  into  the  size  they  want?  A. 
We  screen  the  coke  into  their  trucks. 

Q.  And  before  screening  it  into  their  trucks,  do  you  trade¬ 
mark  the  coke  for  them  by  putting  a  flitter  on  it  ?  A.  That 
flitter  is  put  on  at  that  point,  but  whether  the  man  who  holds 
the  hose  is  a  Brooklyn  Union  man  or  a  Koppers  man,  I  don’t 
know. 

***••••••• 

3546  Q.  Now,  in  1938,  Mr.  Paige,  did  you  send  a  letter  to 
Mr.  Tierney  concerning  the  Brooklyn  Union  stock¬ 
holders’  meeting?  A.  Yes,  I  think  it  was  in  1938.  I  re¬ 
member  writing  him  one. 

Q.  Mr.  Paige,  I  show  you  a  photographic  copy  of  a  let¬ 
ter  dated  March  9, 1938,  addressed  to  Mr.  J.  T.  Tierney  and 
signed  by  you  which  has  been  marked  Commission’s  Ex¬ 
hibit  No.  30  for  identification  and  ask  you  whether  this  is  a 
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correct  copy  of  a  letter  which  you  sent  to  Mr.  Tierney  oil 
that  date?  A.  Yes,  sir. 

(The  document  referred  to  was  marked  “Commission 
Exhibit  30  for  identification.”) 

Mr.  Ackermann :  I  offer  it  in  evidence. 

Mr.  Dykman:  No  objection. 

The  Examiner:  "Without  objection,  the  letter  just  iden-| 
tified  will  now  be  received  in  evidence  as  Commission’s  Ex¬ 
hibit  30. 

(Commission  Exhibit  30  was  received  in  evidence.) 

3547  By  Mr.  Ackermann: 

Q.  Now,  when  you  were  examined  last  August  do  you  re¬ 
call  the  following  questions  and  answers,  Mr.  Paige : 

“Q.  Now,  you  have  also  reported  to  Mr.  Tierney  have 
you  not  on  stockholders’  meetings?  A.  I  wrote  him  one 
letter  about  it.  I  was  fishing  for  a  little  applause. 

“Q.  May  I  ask  why  you  were  doing  that?  A.  Because  I 
ran  into  an  extraordinary  situation  where  at  a  stockholders’ 
meeting — where  a  stockholders’  meeting  wound  up  by  pass¬ 
ing  a  vote  of  confidence  in  my  management.  I  told  that  I 
to  Mr.  Tierney,  I  think. 

“Q.  And  you  wanted  him  to  know  about  it?  A.  You  bet.  I 
I  told  the  directors  about  it,  too.  I  thought  they  ought  to  | 
know  about  it.  I  think  I  told  our  counsel  about  it  even.” 

Was  that  your  testimony  at  that  time?  A.  Yes,  sir. 

Q.  And  is  that  your  testimony  today?  A.  Yes,  sir. 

Q.  Now,  is  the  other  information  contained  in  this  letter 
correct,  Mr.  Paige?  A.  To  the  best  of  my  knowledge.  I 
am  sure  it  is  because  it  was  taken  apparently  from  the  rec¬ 
ord. 

Q.  You  wouldn’t  have  written — put  those  figures 

3548  and  that  information  in  there  unless  it  was  correct, 
would  vou?  A.  No,  sir. 

Q.  So  that  the  information  is  correct?  A.  To  the  best  of 
my  knowledge  it  is. 
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Q.  Now,  you  state  in  here  the  following: 

•  “We  voted  5224  proxies,  making  over  548,000  shares.  This 
i  was  73.7  percent  against  72.6  per  cent  last  year  which  under 
the  circumstances  seems  remarkable.” 

In  other  words,  you  thought  that  you  had  gotten  in  a 
pretty  large  percentage  of  proxies  for  that  meeting?  A. 
Yes,  sir. 

Q.  Do  you  think  you  could  have  gotten  any  more  in?  A. 
I  don’t  know  whether  we  could  have  or  not,  if  we  had  ap¬ 
plied  further  effort. 

Q.  Well,  how  many  proxy  letters  were  sent  out?  A.  We 
sent  out  proxies  and  proxy  statements,  and  then  we  sent 
out — to  those  who  had  not  returned  the  proxies,  we  sent  out 
a  letter  reminding  them.  In  some  cases  maybe  a  second 
letter,  but  I  don’t  think  in  all  cases. 

Q.  Do  you  know  whether  any  effort  is  made  to  get  in 
touch  with  any  of  the  stockholders  by  telephone  or  other- 
i  wise?  A.  Yes,  there  has  been — there  have  been  visits  to 
people  like  banks  who  are  trustees,  in  an  effort  to  get  them 
to  remind  stockholders  if  they  want  to  send  in  a  proxy  to 
do  so. 

3549  Q.  So  that  you  make  a  pretty  thorough  effort  each 
year  to  get  in  proxies  for  the  annual  meeting  of  stock¬ 
holders?  A.  We  are  very  careful  about  solicitation  of 
proxies.  Our  effort  is  confined  mostly  to  reminding  people 
of  the  coming  of  the  meeting. 

Q.  But  you  do  send  out  follow  up  letters  and  you  do  make 
certain  visits  or  get  in  touch  with  certain  banks  or  other 
1  institutions  by  phone?  A.  We  follow  up  our  proxies  to 
some  extent. 

Q.  Do  you  get  in  touch  with  the  stock  brokers?  A.  Well, 
i  if  they  are  known  to  be  nominees  or  holders  in  the  interests 
of  themselves  or  somebody  else  or  large  numbers,  we  ap- 
i  proach  them,  as  I  have  already  indicated. 

Q.  By  phone  or  by  personal  solicitation?  A.  By  both, 

1  although  I  have  never  personally  solicited  any  proxies. 
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Q.  No,  but  someone  in  the  Brooklyn  Union  organiza¬ 
tion  does  that?  A.  Yes,  sir. 

3551  Mr.  Ackermann:  Yes,  I  asked  him — all  right,  I 
will  read  the  testimony. 

By  Mr.  Ackermann: 

“Q.  Mr.  Paige,  have  any  questions  of  proposed  financ¬ 
ing  arisen  in  connection  with  the  Brooklyn  Union  Gas  Com¬ 
pany  in  recent  years?  A.  Has  there  been  any  questions? 

“Q.  Yes.  A.  Yes. 

“Q.  There  have  been  discussions  concerning  refinancing 
of  certain  of  your  outstanding  securities?  A.  Yes,  sir. 

“Q.  With  whom  have  you  had  such  discussions?  A.  I 
have  had  discussions  on  that  subject  with  representatives 
of  the  National  City  Bank,  the  Brooklyn  Trust  Company, 
with  our  directors,  with  various  stockholders,  with  the 
Koppers  people. 

“Q.  Have  you  ever  had  any  discussions  or  correspon¬ 
dence  with  the  Mellon  Securities  Corporation?  A.  I  have 
had  some  discussion  with  them.  I  regarded  them  as  one  of 
the  brokers  in  this  situation. 

“Q.  One  of  the  brokers?  A.  Yes,  sir. 

3552  “Q.  You  mean  brokers  or  do  you  mean  under¬ 
writers?  A.  I  used  the  term  ‘brokers’.  I  presume 

you  might  call  brokers  underwriters.” 

Now,  was  that  your  testimony  at  that  time?  A.  Yes,  sir. 

Q.  And  is  that  your  testimony  today?  A.  Yes,  sir. 

Q.  Now,  at  that  time  you  didn’t  mention  these  other 
firms.  Were  the  discussions  that  you  had  with  them  since 
August,  1939?  A.  Hornblower  &  Weeks  was.  White,  Weld 
&  Company,  that  was  a  discussion  initiated  by  Mr.  Jourdan 
which  I  sat  in  on. 

There  is  this  to  be  said,  I  discussed  this  with  representa¬ 
tives  of  the  National  City  Company,  Brooklyn  Trust  Com¬ 
pany,  but  not  as  brokers  or  possible  underwriters. 
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Q.  Why  did  you  select  the  Mellon  Securities  Corporation 
as  one  of  your  underwriters  or  possible  underwriters?  A. 
They  selected  me. 

Q.  Now,  I  will  read  some  more  of  the  testimony  of  last 
year: 

'  “Q.  Did  you  discuss  the  subject  with  them  on  the  recom¬ 

mendations  of  any  one  in  the  Koppers  Company?  A.  No, 
I  think  the  idea  originated  with  Mr.  Jourdan  and  after  he 
ceased  being  active  to  the  extent  that  there  was  dis- 

3553  cussions  I  carried  them  on.” 

Now,  does  that  refresh  your  recollection?  A. 
Well,  I  think  that  is  quite  likely.  I  think  that  originally 
the  contact  might  have  been  made  through  him.  But  I 
know  I  didn’t  seek  Mr.  Denton.  I  know  Mr.  Denton  came 
to  see  me. 

!  Q.  But  that  was  your  testimony  last  year?  A.  Yes,  sir. 
Q.  And  that  is  your  testimony  today?  A.  Yes,  sir. 

Q.  And  then  you  were  asked : 

“And  do  you  know  why  Mr.  Jourdan  selected  the  Mellon 
Securities  Corporation  as  one  of  the  underwriters?  A.  I 
think  everything  else  being  equal,  he  would  be  very  glad  to 
do  business  with  the  Mellon  Securities  Company  by  reason 
of  the  Koppers’  interest  in  our  company.” 

Was  that  your  testimony  last  year?  A.  Yes,  sir. 

Q.  And  is  it  your  testimony  today?  A.  Yes,  sir. 

Q.  Do  you  feel  the  same  way  about  it?  A.  Yes,  sir. 

Q.  Now,  the  1930  financing  of  your  company  was  han¬ 
dled  by  the  National  City  Bank,  was  it  not?  A.  The  1930 
financing,  that  was  the  $18,000,000  of  debentures,  as 

3554  I  remember  it,  and  they  were  taken  by  the  National 
City  Bank. 

Q.  Do  you  know’  whether  the  Mellon  National  Bank  or 
the  Union  Trust  Company  had  a  participation  in  that  is- 
|  sue?  A.  They  may  have  taken  bonds  from  the  National 
City  Company. 
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Q.  What  did  you  have  to  do  with  that  financing,  Mr. 
Paige?  A.  I  sat  with  Mr.  Jourdan  in  his  conferences  many 
times.  I  talked  the  thing  over  with  him  at  considerable 
length. 

Q.  And  now  do  you  know  whether  Mr.  Jourdan  arranged 
for  a  participation  of  the  Pittsburgh  bankers  in  that  issue? 
A.  I  think  that  he  requested  the  National  City  Bank  to  give 
them  consideration. 

Q.  Now,  I  show  you,  Mr.  Paige,  photographic  copy  of  a 
letter  purporting  to  have  been  written  by  Mr.  Jourdan 
which  has  been  marked  Exhibit  PP-8  to  the  stipulation, 
and  ask  you  whether  that  refreshes  your  recollection  on 
that  subject?  A.  Yes. 

Q.  It  does?  A.  Yes,  sir. 

Q.  And  did  Mr.  Jourdan  arrange  for  a  participation  of 
$5,000,000  for  the  Union  Trust  Company  of  Pittsburgh,  and 
the  Mellon  National  Bank  in  that  issue?  A.  The  first  para¬ 
graph  of  his  letter  says:  “We  have  concluded  ar- 

3555  rangements  with  the  National  City  Bank  to  take  the 
full  issue  of  $18,000,000  at  par.  At  the  same  time, 

I  arranged  with  them  for  the  following  allotment.” 

And  then  he  brings  out  $5,000,000  to  the  Pittsburgh 
banks. 

Q.  So  that  Mr.  Jourdan  did  arrange  for  allotment  to 
the  Pittsburgh  banks  of  $5,000,000  of  that  issue?  A.  The 
letter  indicates  that,  but  the  bonds  were  sold  to  the 
National  City  Company. 

Q.  But  not  entirely  distributed  by  them? 

3556  Mr.  Dykman:  I  object  to  that  as  calling  for  the 
witness’  conclusion.  The  facts  are  shown. 

Mr.  Aekermann :  I  am  trying  to  find  the  facts. 

Mr.  Dykman :  I  object  to  the  question. 

(The  question  is  read.) 

Mr.  Dykman :  Now  to  that  question  I  object.  The  facts 
appear.  The  National  City  Bank  bought  the  wdiole  issue. 
According  to  Mr.  Jourdan ’s  letter,  he  arranged  with  the 
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National  City  Company  for  an  allotment  to  these  concerns 
mentioned  in  his  letter. 

Mr.  Paige  then  calls  attention  to  the  fact  that  the  whole 
issue,  so  far  as  the  Brooklyn  Union  are  concerned,  -was  sold 
to  the  National  City  Company. 

Mr.  Ackermann  asks: 

“But  not  entirely  distributed  by  them?” 

I  object  to  the  question  as  calling  for  the  witness’  conclu¬ 
sion. 

I  object  to  the  form  of  the  question  and  the  use  of  the 
word  “distributed”. 

The  facts  appear. 

The  Examiner :  I  will  sustain  the  objection. 

By  The  Examiner: 

Q.  You  knew,  did  you  not,  Mr.  Paige,  that  in  addition  to 
the  National  City  Bank  there  were  other  distributors  of 
!  the  issue?  A.  I  knew  that  Mr.  Jourdan  was  re- 

!  3557  quested  to  give  these  people  consideration  if  he 
could.  He  sold  the  bonds  to  the  National  City. 

Q.  I  understand  that.  A.  He  then  discussed  with  them 
whether  or  not  they  would  be  willing  to  make  allotments  of 
these  bonds  to  other  people. 

That,  I  understand,  is  what  he  means  by  what  he  says 
when  he  says  “I  have  arranged  for  these  allotments.” 

Q.  Did  you  know  about  the  arrangement  of  the  allot¬ 
ments?  A.  What,  sir? 

Q.  Did  you  know"  about  the  arrangement  of  the  allot¬ 
ments?  A.  Yes,  from  information  from  him. 

Q.  There  was  no  question  about  it  that  the  Mellon  and 
the  Union  Trust  had  a  participation  in  the  disposition  of 
1  the  bonds?  A.  There  is  no  doubt  in  my  mind  that  they 
got  some  bonds. 

•  ••••••••• 
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Recross  Examination 

35b6  Q.  It  was  also  stated  in  that  Exhibit  PP-1,  at¬ 
tached  to  the  stipulation,  that  if  the  Brooklyn  Union 
should  install  a  plant  on  Long  Island  it  would  result  in  an 
— in  a  ruinous  competition  in  the  sale  of  coke,  and  that  the 
Seaboard  Company's  earnings  would  shrink  by  a  million 
dollars  a  year.  Have  you  ever  had  any  discussion  with 
the  Seaboard  as  to  ruinous  competition  if  you  went  into 
business  and  marketed  your  own  coke?  Was  that  ever 
brought  to  vour  attention?  A.  I  have  never  had  anv  dis- 
cussion  with  the  Seaboard  as  such.  I  did  talk  that  subject 
over  with  Mr.  Donald  MacArthur. 

Q.  What  did  he  say  to  you?  A.  My  recollection  of  our 
discussion  was  to  this  effect,  that  they  had  an  established 
business  on  Long  Island — 

Q.  (interposing)  Of  about  110,000  tons  a  year,  is  that 

correct?  A.  That  is  my  recollection,  or  thereabouts — and  a 

growing  business:  they  had  a  substantial  investment  there, 

and  a  highly  developed  coke  selling  organization,  all  of 

which  they  felt  they  would  have  to  maintain. 

35S7  Q.  Well,  at  any  time  did  Mr.  MacArthur  or  any- 

bodv  from  the  Seaboard  suggest  that  thev  weren't 
•  ^  ^  * 

interested  in  having  ruinous  competition  on  the  island?  A. 
I  don 't  think  they  ever  advanced  that  as  a  threat,  but  rather 
as  a  matter  of  persuasive  selling  argument. 

•  *#••••••• 

3625  Q.  How  does  the  Koppers  Companies  rank  among 
the  coke  plant  builders  and  coke  plant  producers  in 

3626  this  country?  A.  I  think  it  is  generally  conceded 
that  they  rank  first  as  builders  and  operators,  not 

only  in  this  country  but  in  the  world  as  far  as  I  know.  Cer¬ 
tainly  as  builders  we  rank  first  in  that  I  would  say  that  we 
built  75  percent  of  the  ovens — that  is  just  an  estimate — 75 
percent  of  the  ovens  which  have  been  built  in  this  country 
in  the  last  20  or  25  years. 


256  Clifford  E.  Paige,  Recross-Ezamination 

I  also  know  that  in  Europe  we  stand  very  high.  We  have 
had,  up  until  the  war,  connections  with  Heinrich  Koppers 
who  was  the  original  builder  of  Koppers  ovens.  We  have 
licensed  Heinrich  Koppers — no,  I  think  I  am  wrong  on  that 
— Dr.  Becker,  who  is  at  the  head  of  our  construction  organ¬ 
ization,  has  licensed  Heinrich  Koppers  to  build  so-called 
Becker  ovens  in  Germany.  Becker  ovens,  I  might  say,  are 
the  ovens  which  are  now  being  built  and  have  been  built  in 
recent  years  by  the  Koppers  Company. 

Q.  Are  the  Becker  ovens  an  improvement  over  the  old 
Koppers  ovens?  A.  Yes,  they  are  a  very  superior  oven. 
They  are  capable  of  higher  capacity.  They  have  lower 
differentials  and,  generally  speaking,  the  design  is  very 
much  better. 

Q.  Does  the  Greenpoint  plant  have  Becker  ovens  or  Kop¬ 
pers  ovens?  A.  Becker  ovens. 

Q.  And  Hunts  Point  plant?  A.  Becker  ovens. 
3627  Q.  When  you  speak  of  the  Koppers  coke  oven 
plants,  to  what  plants  are  you  referring?  A.  Well, 
we  have  seven  plants  that  we  more  or  less  include  in  our 
group.  There  is  a  plant  in  Montreal  owned  by  the  Mon¬ 
treal  Coke  and  Manufacturing  Company.  Koppers  Com¬ 
pany  owns  50  percent  of  the  common  stock  of  that  company 
and  I  believe,  50  percent  of  the  preferred.  In  other  words, 
we  are  half  partners  in  that  operation  with  the  Montreal 
Light,  Heat  and  Power  Company.  We  also  include  in  that 
the  Eastern  Gas  and  Fuel  plant  at  Boston,  Massachusetts, 
the  Connecticut  Coke  Company  plant  in  New  Haven,  Con¬ 
necticut,  the  Seaboard  plant  at  Kearny,  New  Jersey;  the 
Philadelphia  Coke  plant  at  Philadelphia  and  the  Rainev- 
Wood  plant  at  Conshohocken,  Pennsylvania  which  is  owned 
by  the  Alan  Wood  Steel  Company  in  which  we  have  a  55  per¬ 
cent  common  stock  interest.  The  board  of  that  company 
and  its  active  management,  however,  at  present  is  being 
dictated  by  the  preferred  stockholders.  We  also  have  a 
plant  in  St.  Paul,  Minnesota. 

Mr.  Ackermann:  Did  you  say  dictated  or  elected? 
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The  Witness:  Dictated.  I  would  like  to  explain  that. 
We  own  55  percent  of  the  common  stock  but  due  to  the 
fact  there  are  a  lot  of  back  dividends  on  preferred,  they 
have  taken  the  major  position  on  the  board  of  directors. 
That  is  what  I  tried  to  bring  out. 

3628  Mr.  Ackermann :  You  mean  under  the  charter  the 
preferred  stockholders  have  a  right  to  elect  the  ma¬ 
jority  of  the  board? 

The  Witness :  I  believe  that  is  right. 

By  Mr.  Michie: 

Q.  As  a  matter  of  fact,  there  are  nine  directors  of  whom 
the  preferred  elect  five  and  each  of  the  substantial  common 
stockholders  two  at  the  present  time  so  there  are  two  Kop- 
pers  directors  at  the  present  time  on  the  board  of  nine? 
A.  That  is  right. 

Mr.  Ackermann :  Who  are  the  other  two  ? 

Mr.  Michie:  Common  directors? 

Mr.  Ackermann:  Yes. 

The  Witness :  They  are  put  on  by  the  Hillman  interests. 
Mr.  Hart  Hillman  is  one  of  the  directors.  I  am  sure  I  do 
not  know  who  the  other  one  is  for  Mr.  Hillman. 

By  Mr.  Michie: 

■  Q.  What  has  been  Koppers  experience  in  selling  do¬ 
mestic  coke?  A.  The  Koppers  interests  or  the  Koppers 
Company,  I  believe,  are  pioneers  in  the  introduction  of  coke 
for  the  domestic  market  in  a  large  way.  Prior  to  the  time 
we  got  into  the  business  or  were  in  the  business,  of  course 
there  were  small  tonnages  of  coke  sold  for  domestic  pur¬ 
poses  from  small  gas  plants  and  so  on  but,  in  a  large  com¬ 
mercial  way,  I  believe  we  were  the  first  to  enter  that 
domestic  field  in  a  permanent  way.  Immediately 

3629  after  the  World  War,  our  people  were  confronted 
with  a  real  job  of  merchandising  coke  because  all  of 

that  coke  had  been  withdrawn  or  was  thrown  out,  you  might 
say,  or  ceased  to  be  sold  for  industrial  purposes  so  that 
our  people  did  a  great  deal  of  pioneer  work  on  it. 
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Q.  How  do  the  tonnages  of  domestic  coke  sold  by  the 
Koppers  organization  compare  with  tonnages  sold  by 
others?  A.  I  have  not  the  exact  figures  but  I  would  say 
we  sell  very  much  more  domestic  coke  than  any  other  com¬ 
pany. 

Mr.  Ackermann:  Than  any  other  one  company? 

The  Witness :  Than  any  other  one  company,  yes. 

By  Mr.  Michie: 

Q.  Do  you  have  a  research  organization?  A.  Yes,  sir. 

Q.  Do  you  know  about  how  many  trained  technical  men 
you  have  working  on  research  problems?  A.  We  have  58. 
That  is,  58  working  directly  as  organized  research  and  re¬ 
sponsible  to  the  Director  of  Research.  We  do,  however,  a 
lot  of  incidental  or  minor  research  in  all  of  our  operations 
all  the  time. 

Q.  Do  you  have  any  arrangement  with  any  other  com¬ 
pany  for  advisory  services  similar  in  any  way  to  that  which 
you  have  with  the  Brooklyn  Union  Gas  Company?  A. 
Well,  not  exactlv  the  same.  We  have  an  advisorv  or  work 
that  we  do  for  the  Montreal  Coke  and  Manufactur- 
3630  ing  Company  in  which  we  are  50  percent  owner.  The 
Koppers  Company  gets  a  fee  for  that  work.  We 
have  formerly  had  an  arrangement  with  the  Peoples  Gas, 
Light  and  Coke  Company  of  Chicago  on  a  somewhat  sim-* 
ilar  basis  but  none  of  them  are  exactly  the  same. 

Q.  Is  the  arrangement  with  Peoples  Gas,  Light  and  Coke 
Company  now  in  effect?  A.  No,  sir. 

Q.  About  how  long  was  it  in  effect?  A.  It  went  into 
effect  in  1928  or  at  the  time  when  the  Peoples  Gas  Company 
took  over  the  ownership  of  that  property,  that  is  the  Chi¬ 
cago  property,  and  continued  until,  I  think,  the  latter  part 
of  1938,  say,  roughly  10  years. 

Q.  How  did  that  arrangement  compare  with  the  Brook¬ 
lyn  arrangement?  I  mean,  what  was  the  general  character 
of  that  arrangement?  A.  One  thing  the  fee  was  much 
larger. 
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Q.  What  were  the  other  differences,  if  any?  A.  Onr 
arrangement  with  Brooklyn  Union  has  been  explained.  I 
mean  the  function  of  Mr.  Rugg.  In  the  case  of  the  Peoples 
Company,  we  retained  seven  of  the  top  men  of  the  Chicago 
By-Product  coke  operations  on  our  payroll  and  we  paid 
them  and  they  were  generally  regarded  as  responsible  to 
us.  The  Peoples  Company  themselves  never  took  a  very 
active  interest  or,  I  would  say,  an  active  interest  in 

3631  the  operation  of  that  property  as  a  company.  The 
president  of  the  company  looked  after  it  almost  en¬ 
tirely  and  it  was  not  to  any  degree  operated  by  their  op¬ 
erating  department.  We  did  not  buy  the  coke  from  them 
but  we  sold  it  for  their  account.  We  did  not  supply  all  the 
coal  there.  They  owned  mines  of  their  own.  We  did  sup¬ 
ply  some  of  the  low-  volatile  coal  requirements. 

3632  Q.  Why  was  that  arragement  discontinued?  A. 
Well,  there  was  a  general  change  in  Chicago  after 

natural  gas  was  introduced  there.  The  function  of  the  coke 
oven  operation,  that  is  insofar  as  the  coke  oven  plant  itself 
wns  concerned,  was  not  as  important  as  it  formerly  had 
been.  Then,  too,  the  operating  division,  you  might  call  it, 
the  vice  president  in  charge  of  operation  was  given  this 
plant  more  or  less  under  his  direction,  that  is,  the  w*ater 
gas  end  of  it  w^as  and  it  is  used  largely  for  reforming 
natural  gas  or  for  making  peak  load  gas  or  for  supplement¬ 
ing  their  natural  gas  requirements  in  the  wintertime.  It 
became  more  intimately  associated  with  their  problem  of 
natural  gas. 

Q.  Did  Koppers  have  any  financial  interest  directly  or 
indirectly  in  Peoples  Gas  at  the  time  this  arrangement  was 
in  effect?  A.  No,  sir. 

Q.  Have  you  ever  considered  making  such  an  arrange¬ 
ment  with  any  other  gas  company?  A.  Yes,  in  the  fall  of 
1937,  Mr.  E.  E.  Pershall  of  St.  Louis,  Missouri,  talked  to 
me  about  some  arrangement  for  the  Koppers  Company  to 
enter  into  it  wdth  them  for  the  operation  of  their  plant  in 
St.  Louis. 
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i  I  discussed  that  with  him  one  day  or  evening  in  Pitts¬ 
burgh.  At  the  end  of  this  discussion  he  went  back  to  St. 
Louis  and  sometime  after  that  invited  me  to  come 

3633  down  and  make  a  survey  and  look  over  that  St. 
Louis  situation. 

Q.  That  is  the  Laclede  Gas  Light  Company?  A.  That  is 
the  Laclede  Gas  Light  Company  of  St.  Louis,  Missouri. 
i  There  again  it  was  a  case  where  they  were  not  satisfied 
with  the  operation  of  that  plant.  They  were  not  satisfied 
i  with  the  coals  which  were  being  put  into  the  plant,  appar¬ 
ently. 

Mr.  Baird,  of  the  Koppers  Coal  Company,  and  I  went 
down  and  spent  two  days  looking  over  the  project  as  a 
whole.  I  met  at  that  time  the  president  of  the  company 
i  and,  I  believe,  all  of  the  executive  committee  of  the  gas 
company. 

Later  I  sent  down  two  of  our  Seaboard  men,  or  men 
from  our  Seaboard  plant,  one  who  had  charge  of  coke  sales 
!  in  Seaboard  and  the  other  the  superintendent,  to  make  a 
more  detailed  and  extensive  study  of  the  whole  show  than 
I  had  done. 

Q.  How  did  Mr.  Pershall  happen  to  approach  you?  A. 
Well,  he  is,  I  believe,  a  large  owner  and  I  believe  also  chair¬ 
man  of  the  board  of  the  Moss  Tie  Company.  He  knew  of 
our  organization,  I  think,  largely  through  the  purchase  of 
creosote.  He  is  also  a  competitor  of  ours  in  the  sale  of 
j  ties  and  so  on.  Just  how  we  happened  to  get  together  on 
that  particular  thing,  I  do  not  remember  nor  specifically 
how  he  came  to  us. 

Q.  Now,  after  you  sent  Mr.  Lohr  and  Mr.  Hare  down 
there  to  study  the  thing  more  closely,  what  happened?  A. 
We  gave  it  a  great  deal  of  thought.  We  thought  of  bring¬ 
ing  coal  down  the  Kanawha  River  to  the  Ohio  and 

3634  back  up  the  Mississippi,  trying  to  get  coal  in  by 
water.  Mr.  Lohr  reported  to  me  on  the  physical 

i  condition  of  the  plant.  Mr.  Hare  made  a  report  on  the 
merchandising  of  coke  and  while  there  was  some  savings 
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that  we  could  see  that  could  be  made,  w^e  did  not  feel  that 
the  small  tonnage  involved  down  there  would  justify  us 
putting  a  real  “bang-up”  sales  organization  in  that  ter¬ 
ritory 

The  Examiner:  How  much  tonnage  was  involved? 

The  Witness:  About  175,000  tons.  That  would  be  the 
total  tonnage,  sir,  and  there  would  be  some  of  that  perhaps 
come  out  of  this  as  foundry  coke,  say  possibly  150,000 
tons  in  domestic  coke. 

We  did  not  agree  that  their  sales  policy  was  sound.  They 
had  been  fairly  successful  in  1936  due  to  the  fact  that  there 
was  a  coke  shortage  in  the  Middle  West  in  that  year  dur¬ 
ing  which  time,  I  believe,  they  sold  in  the  neighborhood 
of  60,000  tons  for  industrial  work.  They  would  then,  of 
course,  receive  a  reasonably  large  return  but  we  knew  at 
that  time  and  could  see  it  coming  that  all  of  that  coke  or, 
I  will  say,  the  major  portion  of  it  would  have  to  be  dumped 
back  on  the  domestic  market.  Then,  too,  the  competition 
for  coke  there  is  very  bad  in  that  large  tonnages  of  soft 
coal  from  Illinois  move  into  that  market  and  it  is  sold  at  a 
very  cheap  price. 

We  finally  concluded  that  we  could  not  make  any  money 
going  down  there  and  working  on  that  situation  and 
3635  decided  not  to  go  on  with  it. 

Bv  Mr.  Michie: 

V 

Q.  What  kind  of  proposition  did  you  and  Mr.  Pershall 
have  in  mind?  A.  We  discussed  many  propositions.  We 
thought  of  many  propositions.  I  think  Mr.  Pershall  would 
have  been  pleased  if  we  had  bought  the  whole  outfit  out¬ 
right  but  we  were  not  interested  in  that.  The  main  thing 
that  I  thought  that  we  could  do  down  there  was  to  supply 
them  with  coal  at  a  cheaper  price  than  at  what  they  were 
getting  it  and  I  believe  we  could,  over  a  period  of  years, 
build  up  a  solid  domestic  coke  market  in  St.  Louis.  I  had 
in  mind  that  we  would  go  along  about  on  the  same  basis 
that  we  have  worked  with  the  Brooklyn  Union. 
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Q.  Mr.  Pershall’s  idea  was  to  get  rid  of  the  responsi¬ 
bility  of  the  coke  plant?  A.  That  is  right.  He  was  not 
satisfied  with  its  running  at  that  time. 

Q.  Is  there  any  connection  by  way  of  stock  ownership 
or  otherwise  between  Laclede  and  Koppers?  A.  No.  sir. 

Q.  How  was  the  Laclede  Company  disposing  of  its  sur¬ 
plus  coke  at  the  time  you  were  looking  into  this?  A.  They 
were  selling  it  through  their  own  organization. 

Q.  What  have  they  done  since  then?  A.  Immediately 
after  that,  they  started  negotiating  with  the  M.  W.  Warren 
Coke  Company.  A  man  by  the  name  of  Parker 
3636  Woods  is  president  of  it.  Parker  Woods  had  sold 
coke  or  the  total  volume  of  Laclede  some  vears  be- 
fore,  just  when  I  do  not  know,  but  I  know  he  had  done  that 
and  it  was  apparently  taken  away  from  him.  I  have 
learned  since  that  it  has  now  been  returned  to  Parker 
Woods  for  sale. 

Q.  You  mean  to  M.  W.  Warren  Coke  Company?  A. 
Yes,  sir. 

3618  ANGUS  MACARTHUR. 

##**•*•••• 

Direct  Examination 

•  #**•«•••• 

3639  Q.  Did  you  hear  Mr.  Nickerson’s  testimony  as  to 
how  the  price  to  be  paid  for  coke  was  determined? 
A.  Yes,  sir. 

Q.  Did  Mr.  Nickerson  correctly  describe  the  process? 

Mr.  Ackerinann :  Same  objection  I  made  before,  Mr.  Ex¬ 
aminer. 

The  Examiner:  I  will  overrule  the  objection. 

The  Witness:  Yes,  he  correctly  described  it.  It  seemed 
like  just  an  incident  in  the  description  but  it  is  not  an  inci¬ 
dent  to  me. 

By  Mr.  Michie  : 

Q.  Have  you  always  handled  that  matter?  A.  No,  sir, 
Mr.  Tierney  handled  it  before  me. 


Angus  Mac  Arthur,  Direct  Examination  263 


Q.  About  bow  long  have  you  been  handling  it  ?  A.  I  would 
say  for  the  last  6  or  7  years,  possibly  8  years. 

Q.  And  with  whom  did  you  negotiate  in  that  period?  A. 
I  negotiated  always  with  Mr.  Paige  up  until  just  the  begin¬ 
ning  of  this  year. 

Q.  Now,  you  say  it  seemed  like  just  an  incident  to  hear 
Mr.  Nickerson  describe  it  but  it  does  not  seem  that  way  to 
you.  Why  doesn’t  it  seem  that  wav  to  vou?  A.  Well,  we 
have  had  quite  some  arguments  on  it.  Ten  cents  a  ton  on 
the  price  of  coke  means  a  great  deal  to  us  and  we 

3640  have  to  go  into  a  great  deal  of  detail  or  quite  an  argu¬ 
ment  to  get  what  I  regard  as  a  reasonable  fair  trade 

out  of  Mr.  Paige  or  Mr.  Nickerson. 

Q.  How  often  do  these  arguments  occur  ?  A.  Every  time 
the  price  of  coal — I  might  explain  it  this  way — the  amount 
of  money  that  we  can  receive  for  domestic  coke  in  Brooklyn 
depends  on  the  retail  price  of  anthracite  coal.  Now,  it  is  the 
habit  of  the  Brooklyn  coal  dealers,  in  common  with  most 
other  coal  dealers,  to  drop  the  price  of  coal  drastically  in 
the  spring.  That  may  happen  in  May  or  the  first  of  April, 
depending  largely  on  the  season  and  as  to  how  they  had 
gotten  along.  At  that  time,  of  course,  we  immediately  drop 
the  price  of  coke. 

I  get  after  the  Brooklyn  Union  official,  show  him  what 
these  figures  are  and  ask  for  relief  or  a  reduction  in  the 
price  we  pay  them.  Now  then,  in  the  fall,  the  reverse  of  that 
operation  is  true.  The  price  of  anthracite  coal  starts  to 
rise,  our  coke  will  rise  and  in  that  case,  the  Brooklyn  Union 
fellows  are  after  me  to  get  an  increase  in  price. 

Q.  In  negotiating  these  prices,  are  the  earnings  of  the 
Brooklyn  division  of  Koppers  Company  considered?  A. 
Well,  I  use  that  as  one  of  my  “crying”  methods.  I  mean 
by  that  our  earnings  are  not  good  and  I  have,  from  time  to 
time,  told  Mr.  Paige  what  they  were. 

Q.  And  if  the  price  they  want  to  pay  is  one  that 

3641  would  not  yield  you  what  you  consider  a  reasonable 
return  on  your  investment,  then  you  “cry”  louder 

and  hope  you  get  the  price  up  a  little  bit?  A.  Yes,  sir. 
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Q.  And  I  suppose  vice  versa  if  your  earnings  ever  got  too 
high,  you  would  hear  from  the  other  side?  A.  Yes,  sir. 

Q.  I  think  you  just  testified  that  the  Laclede  Gas  Light 
Company  now  sells  its  coke  through  M.  W.  Warren  Coal  and 
Coke  Company?  A.  Yes,  sir. 

Q.  Do  you  know  of  any  other  gas  company  that  does  not 
sell  their  own  coke,  companies  that  have  substantial  coke 
plants?  A.  Yes. 

3642  Q.  What  are  they?  A.  The  coke  plant  in  Wauke¬ 
gan,  Illinois,  I  believe,  owned  by  the  North  Shore 
Coke  and  Chemical  Company,  sells  all  their  coke  through 
the  Pickands  Brown  Company.  The  Milwaukee  Coke  Plant, 
which  is  affiliated  with  the  Milwaukee  Gas  Light  Company, 
sells  all  the  coke,  that  is,  all  their  foundry  coke  and  all  their 
domestic  coke,  outside  of  the  city  of  Milwaukee  through  the 
Pickands  Brown  Company. 

Q.  What  utility  is  connected  with  the  North  Shore  Coke 
and  Chemical  Company?  A.  North  Shore  Gas  Company. 

Q.  Do  you  know  of  any  other  coke  plants  not  connected 
with  gas  companies  that  do  not  undertake  to  market  their 
own  coke?  A.  Yes,  the  plant  of  the  Tnterlake  Iron  Company 
in  South  Chicago  sells  all  their  coke  through  Pickands 
Brown.  The  Ford  Motor  Company  sells  a  great  deal  of 
their  coke,  I  can’t  say  all  but  a  great  deal  of  their  coke 
through  Hickman  Williams  Company.  I  can’t  think  of  any 
others. 

•  *•••••••• 

3677  The  Witness :  Our  deal  with  the  Brooklyn  Union 
Gas  Company  is  that  we  move  all  of  their  surplus 
coke.  Therefore,  the  first  coke,  or  the  coke  that  has,  we 
might  say,  priority  order  in  movement  in  Brooklyn,  will 
come  from  the  Brooklyn  Union  Gas  Company.  I  think  Mr. 
Rugg  is  responsible  for  not  only  the  movement  of  coke,  but 
he  is  also  responsible  for  the  operation  of  the  Green  point 
plant  in  an  efficient  way ;  it  is  his  baby,  in  other  words. 

You  will  see,  obviously,  that  if  for  nothing  else  but  per¬ 
sonal  reasons,  that  coke  will  move  fast,  so  that  his  operat¬ 
ing  conditions,  his  operating  costs  will  be  low. 
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But  besides  that  point,  even  if  that  were  not  true,  that  coke 
would  have  to  move  first,  because  coke  which  comes  into  the 
Brooklyn  territory  from  either  Seaboard,  Connecticut  or 
Philadelphia,  must  always  be  in  addition  to  the  coke  which 
is  produced  at  the  Brooklyn  Union  coke  plant. 

•  *•**••••• 

3678  By  Mr.  Michie: 

Q.  Could  the  Brooklyn  Union  Gas  Company  terminate 
their  arrangement  for  the  sale  of  coke  to  you,  and  go  into 
competition  with  you?  A.  Yes,  sir. 

Q.  Describe  briefly  the  business  that  you  have  on 

3679  Long  Island,  with  particular  reference  to  what  Brook¬ 
lyn  Union  would  be  faced  with  if  they  did  go  into 

competition  with  you? 

Mr.  Ackermann :  I  object  to  that — 

The  Examiner :  I  will  sustain  that  objection. 

By  Mr.  Michie : 

Q.  Describe  the  business  you  have  on  Long  Island?  A. 
On  Long  Island — 

Mr.  Ackermann:  (Interposing)  You  are  talking  about 
the  Brooklyn  division  of  Koppers? 

Air.  Michie:  Yes. 

The  Witness:  (Continuing)  — on  Long  Island  we  have 
a  yard  and  storage  area  at  Mill  Basin.  We  have  another 
yard  and  storage  area  at  the  Gowanus  Canal.  Those  are 
both  water  yards.  We  have  a  yard  at  Jamaica  that  is  not  a 
water  yard,  it  is  served  by  truck.  There  is  a  railroad  near 
there  which  might  eventually  be  used. 

In  all  those  yards,  we  have  an  investment  of  well  over 
$1,000,000, 1  would  say. 

We  also  have  a  fleet  of  trucks,  we  have  a  garage  which  we 
rent,  we  have  a  corps  of  mechanics  to  keep  these  trucks  up, 
and  drivers  for  the  trucks,  and  helpers. 

We  have,  down  at  16  Court  Street,  that  is  downtown,  a 
central  office  at  which  all  of  the  orders  and  all  of  the  busi¬ 
ness,  the  billing,  accounting,  credits,  and  so  on,  are  handled. 
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We  have  teletype  machines  from  the  Brooklyn  of- 
1  3680  fice  to  our  various  yards  to  quickly  send  out  orders 
to  the  yard  closest  to  the  ultimate  customer  that  is 
going  to  receive  the  coke. 

By  Mr.  Michie : 

Q.  What  do  you  have  in  the  way  of  a  selling  organiza¬ 
tion?  A.  We  have  a  large  selling  organization  which  varies 
considerably,  depending  upon  the  season  and  the  necessity 
for  movement  of  the  coke,  headed  up  by  a  sales  manager, 
and  I  will  say  about  3  or  4  assistants. 

We  also  have  a  service  department  to  service  coke  in  the 
customers’  bins,  or  the  customers’  furnaces  after  it  is  sold. 

Q.  What  experience  have  the  heads  of  that  selling 
3681  organization  had  in  the  selling  of  coke?  A.  Mr.  Fil- 
lebrown  is  in  charge  of  that  operation.  He  has  been 
there,  I  would  say,  since  1917  or  1918,  in  charge  of  that  op¬ 
eration.  He  has  men  with  him  and  under  him  who  have 
been  there  almost  an  equal  length  of  time. 

Q.  Devoting  their  entire  attention  to  the  selling  of  coke? 
A.  Absolutely,  all  of  their  time. 

Q.  Will  you  tell  us  something  about  the  advertising  that 
you  have  done  on  Long  Island?  A.  We  spend  varying 
amounts  in  advertising  on  Long  Island,  and  have  for  many 
manv  vears.  We  have  used  almost  exclusively*  over  there, 
newspapers.  Our  advertising  is  bandied  through  an  adver¬ 
tising  agency  which  works  with  our  local  men  in  getting  out 
the  ads,  as  to  when  to  get  them  out,  and  so  forth. 

We  have  featured  in  all  advertising,  of  course,  the  Hop¬ 
pers  trade  name. 

•  *•#•••••• 

3686  The  Witness:  I  can  give  you  the  general  trend  in 
the  Long  Island  market  and  that  is  that  we  have  been 
getting  a  dollar  to  a  dollar-fifty  a  ton  more  for  Hoppers 
coke  than  competing  coke. 
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By  Mr.  Michie : 

Q.  And  is  that  true  of  competing  coke  of  the  same  quality 
as  Koppers  coke? 

Mr.  Ackermann :  Same  objection. 

The  Examiner:  Was  this  competing  coke  used  for  the 
same  purpose;  did  it  go  into  apartments  and  dwellings  on 
the  Island? 

The  Witness :  Yes,  sir. 

Cross-examination. 

***#••***• 

• 

3706  Q.  Mr.  MacArthur,  I  believe  you  testified  in  answer 
to  a  question  of  Mr.  Michie ’s  that  Koppers  had  built 

70  percent  of  the  coke  ovens  in  the  United  States?  A.  I 
would  say  roughly  that,  yes,  sir. 

Q.  Have  many  of  those  sales  been  to  utility  companies  as 
distinguished  from  manufacturing  concerns?  A.  Well,  I 
would  say  the  greater  proportion  of  those  sales  has  been  to 
steel  companies.  However,  my  best  judgment  would  be  that 
the  percentage  would  be  higher  for  Koppers  plants,  if  you 
would  limit  it  to  utilities.  That  is  my  flash  judgment  on  it. 
Q.  You  mean  you  sold  more  plants  to  utility  coin- 

3707  panies  than  you  did  to  non-utility  companies  ?  A.  No ; 
I  mean  we  sold  a  greater  percentage  of  the  coke 

plants  sold  to  utilities  than  we  did  to  industries  as  a  whole. 

Q.  I  am  not  sure  that  I  follow  you.  A.  Well,  take  the 
number  of  plants  winch  has  been  sold  to  utilities, — coke 
plants.  The  percentage  of  those  sales  of  Koppers  plants  I 
would  judge  to  be  higher  than  75  percent. 

Q.  By  that  do  you  mean  that  more  than  75  percent  of  the 
utility  companies  who  have  coke  oven  plants  have  Koppers 
plants?  A.  That  is  right. 

Q.  How  many  utility  companies  would  you  say  have  Kop¬ 
pers  or  Koppers-Becker  or  Becker  ovens  ?  A.  I  could  count 
them.  Plant  at  Providence — this  is  exclusive  of  plants  which 
wre  have  to  do  with  like  at  Boston.  The  plant  at  Providence, 
and  a  plant  at  Camden,  New  Jersey.  We  have  a  plant  at 
Rochester,  New  York,  plant  at  the  People's  Gas  Light  & 
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i  Coke  Company  in  Chicago.  We  built  a  plant  for  the  North¬ 
ern  Indiana  Gas  &  Electric  Company  in  Fort  Wayne,  which 
I  understand  has  been  shut  down  nowr  since  natural  gas 
came  in  there.  We  have  built  a  plant  for  the  Laclede  Gas 
i  Light  Company,  and  we  built  a  plant  at  Terre  Haute.  We 
built  the  ovens — new*  ovens  which  were  built  in  Milwaukee, 
i  that  is  for  the  Milwaukee  Coke  and  Manufacturing  Com¬ 
pany,  which  is  tied  in  with  the  Milwaukee  Gas  Light  Com- 
»  panv,  all  of  which  is  owned  by  American  Light.  We 

3708  built  a  plant  at  Waukegan,  Illinois,  at  Rockford,  Illi¬ 
nois,  and  there  is  one  or  two  other  little  plants  in 

there. 

Q.  You  built  the  Consolidated  Edison  plant,  didn’t  you? 
A.  Yes,  sir ;  those  are  Koppers  ovens.  Yes.  I  forgot  them, 
the  Consolidated  Edison. 

Q.  Do  you  have  an  engineer  on  the  Koppers  payroll  work¬ 
ing  in  any  of  those  plants?  A.  No,  we  have  not.  We  have, 
however,  Koppers  engineers,  that  is  Koppers-trained  engi¬ 
neers  -working  there  but  they  are  not  on  our  payroll,  if  I  un¬ 
derstand  your  question  correctly. 

Q.  They  are  not  on  the  Koppers  payroll?  A.  That  is 
right. 

Q.  Is  there  a  Koppers  engineer  at  any  of  the  steel  plants 
which  have  Koppers  ovens  ?  A.  No,  not  on  our  payroll. 
Except  this, — I  will  qualify  that  by  saying  this — when  you 
asked  me  that  flatly,  I  wrould  say  not  permanently.  But 
very  often,  these  steel  plants  will  get  into  trouble  in  their 
coke  plants  and  we  will  send  a  corps  of  maybe  three  or  four 
or  five  of  our  operators  out  there  that  may  stay  from  a  day 
to  several  months  getting  their  difficulties  straightened  out. 
That  very  often  occurs. 

Q.  But  you  have  nobody  who  stays  there  on  a  long  term 
basis  ?  A.  That  is  right. 

Q.  The  only  place  where  you  do  have  people  on 

3709  the  Koppers  payroll  are  the  plants  in  St.  Paul  which 
is  owned  by  the  Koppers  Company?  A.  That  is 

right. 

Q.  The  plant  at  Everett,  which  is  owned  by  the  Eastern 
Gas  Associates?  A.  That  is  right. 
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Q.  The  plant  at  New  Haven?  A.  Right. 

Q.  The  plant  at  Philadelphia  ?  A.  Right. 

Q.  Which  is  owned  by  Koppers, — as  is  also  the  plant  at 
New  Haven?  A.  That  is  right. 

Q.  The  plant  at  Montreal?  A.  We  have  no  engineer  at 
Montreal  permanently.  The  vice  president  and  managing 
director  of  the  Montreal  plant  came  from  our  organization, 
and  the  superintendent  up  there  was  a  Koppers-trained 
man.  We  get  a  fee,  however,  from  the  Montreal  Coke  and 
Manufacturing  Company  for  advice  and  consultation. 

Q.  And  you  own  50  percent  of  the  stock  in  that  company?  | 
A.  That  is  right. 

Q.  And  the  only  other  plant  where  you  have  a  man  is  at 
Brooklyn?  A.  Yes,  sir. 

3710  Q.  At  the  Brooklyn  Union  Gas  Company?  A.  Yes, 
sir. 

Q.  Mr.  Rugg?  A.  Yes,  sir. 

Q.  When  the  Peoples  Gas  Light  &  Coke  Company  took 
over  the  actual  operation  of  their  plant,  what  happened  to 
the  men  who  had  been  on  the  Koppers  payroll?  Were  they 
hired?  A.  They  were  taken  into  and  put  on  the  payroll  of 
the  Peoples  Gas  Light  &  Coke  Company — such  men  as  they 
desired.  They  changed  that  organization,  they  wanted  to 
weld  that  into  the  Peoples  Gas  Organization,  so  there  was  an 
interchange  of  men  there.  For  instance,  the  superintendent 
who  was  formerly  'with  us  in  another  plant  was  transferred, 

I  believe,  to  their  Division  Street  station — another  station. 
Then  they  took  one  of  their  superintendents  and  put  him 
out.  They  tried  to  and  did  make  them  a  truly  Peoples  Gas 
plant. 

Q.  But  those  7  men  were  all  hired  by  the  Peoples  Gas  j 
Light  &  Coke  Company?  A.  Initially,  yes. 

JOHN  T.  TIERNEY. 

Direct  Examination 

3763  Q.  Mr.  Tierney,  give  your  full  name  and  residence. 

A.  John  T.  Tierney.  I  live  in  Pittsburgh,  Pennsyl¬ 
vania. 
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Q.  What  is  your  position?  A.  President  of  the  Koppers 
United  Company,  and  Chairman  of  the  Board  of  The  Kop¬ 
pers  Company,  and  Chairman  of  the  Board  of  the  Eastern 
Gas  and  Fuel. 

3778  Q.  Did  you  take  any  part  in  the  negotiations  in 
1927  which  led  up  to  the  execution  of  the  contracts 

for  the  sale  of  the  Greenpoint  plant  from  the  Brooklyn 
Union  to  Koppers?  A.  No,  I  did  not. 

Q.  After  the  Public  Service  Commission  declined  to  ap¬ 
prove  that  proposed  transfer  in  the  summer  of  1930,  did 
you  take  part  in  the  negotiations  that  followed?  A.  Yes,  I 
did.  It  was  shortly  after  Mr.  Donald  Mac  Arthur’s  death, 
as  I  mentioned  earlier  this  afternoon,  it  became  my  duty  to 
look  after  all  of  the  plants  along  the  Atlantic  seaboard  as 
well  as  the  western  plants. 

Q.  In  connection  with  those  negotiations  in  the  late  sum¬ 
mer  and  fall  of  1930,  after  the  Public  Service  Commission 
rejected  the  application  of  the  Brooklyn  Union  for  permis¬ 
sion  to  sell  the  plant,  I  hand  you  herewith  a  photographic 
copy  of  a  letter  purporting  to  have  been  written  by  you  to 
W.  F.  Rust  on  August  15,  1930,  and  ask  you  if  you  wrote 
such  a  letter? 

Mr.  Crick :  I  think  the  record  ought  to  show  that  we  have 
an  exhibit  for  Mr.  Hertzoff  and  he  is  not  here. 

The  Examiner:  The  record  will  so  show,  and  I 

3779  take  it  that  counsel  will  mail  it  to  him. 

The  Witness :  Yes,  I  think  I  wrote  this  letter. 

Mr.  Michie:  I  now  ask  that  that  letter  be  admitted  in 
evidence  as  Koppers  Exhibit  6. 

The  Examiner:  Is  there  any  objection? 

Mr.  Ackermann:  No  objection. 

The  Examiner :  Without  objection,  the  letter  of  the  wit¬ 
ness  to  Mr.  Rust  just  identified  will  now  be  received  in  evi¬ 
dence  as  Koppers  Exhibit  No.  6. 

(Koppers  Exhibit  6  was  received  in  evidence.) 
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By  Mr.  Michie : 

Q.  Who  was  Mr.  W.  F.  Rust?  A.  Mr.  Rust  was  the  vice 
president  of  the  Koppers  Company,  and  a  brother  of  Mr. 
H.  B.  Rust.  He  was  my  superior  and  I  reported  all  of  my 
activities  to  him. 

Q.  Did  he  take  an  active  part  himself  in  these  negotia¬ 
tions  with  the  Brooklyn  Union  People?  A.  He  did  in  the 
office,  but  I  don’t  believe  that  he  ever  attended  a  meeting 
with  Brooklyn  Union  people. 

Q.  By  “in  the  office”,  you  mean  in  the  consideration  of 
the  matters  in  conference?  A.  Yes. 

Q.  Who  did  conduct  these  negotiations  with  the  Brooklyn 
Union?  A.  I  think  some  of  the  work,  Mr.  Howard 
3780  Bruce  probably  took  the  most  active  part,  Mr.  Angus 
MacArthur,  Mr.  Rugg,  Mr.  Brooks,  Mr.  Doolittle  and 
later  on  Mr.  H.  B.  Rust.  In  the  summer  of  1930,  I  believe 
Mr.  Rust  was  laid  up.  He  had  been  sick  and  did  not  enter 
into  the  early  negotiations. 

Q.  The  people  that  you  have  mentioned  are  pretty  much 
all  of  the  people  in  the  Koppers  organization  that  dealt  with 
the  matter?  A.  Yes. 

Q.  They  did  not  all  have  contacts  with  the  Brooklyn 
Union  in  the  negotiations?  A.  No. 

Q.  I  hand  you  herewith  a  photographic  copy  of  a  memo¬ 
randum  entitled  “Memorandum  re  various  plans  of  Brook¬ 
lyn  operation,”  dated  in  the  upper  left  hand  corner  August 
13,  1930,  and  ask  you  if  this  is  a  copy  of  the  memorandum 
referred  to  in  the  letter  from  you  to  Mr.  Rust  which  has 
just  been  introduced  into  evidence?  (Handing  paper  to 
witness.)  A.  (Examining)  I  believe  that  this  memorandum 
was  prepared  in  my  office.  I  am  inclined  to  believe  from  the 
initials  of  the  upper  left  hand  corner  that  Mr.  T.  J.  Michie 
had  something  to  do  with  the  writing  of  this  memorandum. 

Q.  Is  that  the  memorandum  which  was  sent  to  Mr.  Rust? 
A.  Yes. 

Mr.  Michie:  I  now  ask  that  that  memorandum  be  ad¬ 
mitted  in  evidence  as  Koppers  Exhibit  No.  7. 
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3781  The  Examiner:  Is  there  any  objection? 

Mr.  Ackermann :  No  objection. 

The  Examiner :  Without  objection,  the  memorandum  just 
!  identified  and  referred  to  in  the  previous  exhibit  will  now 
be  received  in  evidence  as  Koppers  Exhibit  No.  7. 

(Koppers  Exhibit  7  was  received  in  evidence.) 

By  Mr.  Michie : 

Q.  Without  going  into  any  of  the  details  at  all,  can  you 
tell  me  what  the  different  plans  in  that  memorandum  are 
called?  A.  There  are  three  plans  mentioned  in  the  memo¬ 
randum,  one  being  the  Nielson  plan,  one  plan  X,  and  the 
other  was  called  the  Tierney  plan. 

3782  Q.  And  the  fourth  plan  was  called  the  Fixed  Fee 
Plan?  A.  Yes. 

Q.  Who  was  the  Nielson  plan  named  for?  A.  Nielson  at 
that  time  was  an  executive  officer  of  the  Brooklyn  Union 
Gas  Company  in  charge  of  the  accounting,  I  believe. 

Q.  And  who  was  the  Tierney  plan  named  for?  A.  Some- 
bodv  unfortunatelv  named  it  after  me. 

Q.  The  plan  that  was  finally  adopted  most  nearly  resem- 
i  bles  the  Fixed  Fee  plan,  does  it  not?  A.  Yes,  it  does. 

Q.  I  hand  you  herewith  a  photographic  copy  of  a  letter 
I  purporting  to  have  been  written  by  you  to  Mr.  H.  B.  Rust 
on  September  16,  1930,  with  a  memorandum  attached,  and 
ask  you  if  this  is  a  copy  of  a  letter  that  you  wrote  and  of  the 
memorandum  that  was  sent  to  Mr.  Rust  therewith?  (Hand¬ 
ing  paper  to  witness.)  A.  (Examining  paper)  I  wrote  this 
letter,  and  I  evidently  wrote  the  memorandum,  because  my 
initials  are  down  in  the  lower  left-hand  corner. 

Q.  And  is  the  memorandum  the  one  referred  to  in  the 
letter?  A.  Yes,  sir. 

Mr.  Michie:  I  now  ask  that  that  letter  and  attached 
memorandum  be  admitted  in  evidence  as  Koppers  Exhibit 
No.  8. 

3783  The  Examiner :  Is  there  any  objection  ? 

i  Mr.  Ackermann:  No  objection. 
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The  Examiner :  Without  objection,  the  letter  to  Mr.  Rust 
dated  September  16,  1930,  together  with  the  memorandum 
attached,  will  now  be  received  in  evidence  as  Koppers  Ex¬ 
hibit  No.  8. 

(Koppers  Exhibit  No.  8  was  received  in  evidence.) 

By  Mr.  Michie: 

Q.  I  now  hand  you  two  photographic  copies  attached  to¬ 
gether,  one  entitled  “Memorandum  of  Meeting  Held  in  the 
Office  of  H.  B.  Rust,  Koppers  Bldg.,  Pittsburgh,  Pa.,  Novem¬ 
ber  26,  1930”,  and  the  other  entitled,  “The  Brooklyn  Situa¬ 
tion”,  and  dated  in  the  lower  left-hand  corner  11/26/30, 
and  I  ask  if  those  are  copies  of  the  memoranda  prepared 
in  the  Koppers  offices  on  or  about  November  26,  1930,  and 
considered  by  you  and  other  executives  of  the  Koppers  Com¬ 
pany  in  endeavoring  to  reach  a  decision  as  to  what  kind  of 
an  agreement  you  would  be  willing  to  make  with  the  Brook¬ 
lyn  Union?  A.  (Examining  papers)  I  cannot  identify  this 
memorandum.  These  figures,  no  doubt,  came  from  my  office. 
(Indicating.) 

Q.  Are  you  referring  to  the  first  or  the  second  memo¬ 
randum  ?  A.  The  second  page. 

Q.  Can  you  identify  the  first  one?  A.  The  first  one,  no 
doubt,  was  a  meeting  held  at  Mr.  H.  B.  Rust’s  office 
3784  in  which  this  data  shown  on  the  second  sheet  was 
discussed  between  these  Koppers  people. 

Mr.  Ackermann:  But  you  cannot  identify  the  second 
sheet? 

The  Witness:  I  cannot,  because  it  does  not  have  any 
initials  on  it. 

Mr.  Michie:  I  will  make  the  statement  for  the  record 
that  those  two  papers  are  photographic  copies  of  two  sheets 
which  were  found  in  the  Koppers  files  clipped  together  as 
they  now  are,  when  we  began  our  study  of  the  records  in  the 
preparation  for  this  case,  and  I  ask  that  they  be  admitted 
in  evidence  and  considered  as  Koppers  Exhibit  No.  9. 
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Mr.  Ackermann:  Of  course,  there  is  no  testimony  that 
the  second  memorandum  was  considered.  However,  if  coun¬ 
sel  would  like  it  to  go  into  the  record,  I  won’t  make  any 
objection  to  it  for  whatever  it  is  worth.  I  would  suggest, 
however,  that  they  be  marked  as  separate  exhibits  in  view 
of  the  fact  that  one  has  been  identified  bv  the  witness  and 
the  other  has  not. 

Mr.  Michie :  I  have  no  objection  to  doing  that, — to  mark¬ 
ing  the  one  that  the  witness  has  identified  as  Koppers  Ex¬ 
hibit  No.  9,  and  the  other  as  Koppers  Exhibit  No.  10. 

Mr.  Ackermann :  I  think  they  should  be  physically 
separated. 

The  Examiner:  Those  two  exhibits  just  identified  will 
now  be  received  in  evidence  as  Koppers  Exhibits  9  and  10, 
respectively. 

(Koppers  Exhibits  9  and  10,  respectively,  were 
3785  received  in  evidence.) 

By  Mr.  Michie: 

Q.  I  hand  you  herewith  photographic  copy  of  a  letter 
dated  December  3,  1930,  from  me  to  Mr.  Howard  Bruce, 
copy  of  which  appears  in  the  lower  left-hand  corner  to  have 
been  sent  to  vou  at  the  time  bv  me.  I  ask  vou  if  vou  re- 

*  V  w  w 

ceived  a  copy  of  that  letter  of  December  3,  1930?  (Handing 
paper  to  witness.)  A.  (Examining  paper)  I  believe  I  re¬ 
ceived  a  copy  of  this  memorandum. 

Mr.  Michie :  I  ask  that  that  letter  be  admitted  in  evidence 
as  Koppers  Exhibit  No.  11. 

The  Examiner :  Is  there  any  objection? 

Mr.  Ackermann:  Are  these  exhibits  being  offered  for  the 
purpose  of  proving  the  truth  of  the  statements  contained 
therein,  or  just  to  show  that  they  were  letters  that  were 
written  ? 

Mr.  Michie:  They  are  being  offered  to  prove  that  the 
arrangements  which  were  finally  worked  out  with  Brooklyn 
Union  were  worked  out  after  a  great  deal  of  negotiation  and 
after  the  consideration  of  a  great  many  plans,  and  that  the 
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plans  that  Koppers  favored  in  some  instances  could  not  be 
put  across  because  the  Brooklyn  Union  would  not  agree  to 
them. 

Mr.  Ackermann:  I  still  ask,  are  you  offering  them  to 
prove  the  truth  of  the  statements,  or  merely  that  the  people 
who  wrote  the  letters  made  those  statements? 

Mr.  Michie:  I  think  the  latter  would  be  sufficient  for 
my  purpose. 

3786  Mr.  Ackermann:  No  objection. 

The  Examiner:  Without  objection  the  letter  just 
identified  will  now  be  received  in  evidence  as  Koppers  Ex¬ 
hibit  No.  11. 

(Koppers  Exhibit  No.  11  received  in  evidence.) 

By  Mr.  Michie : 

Q.  In  this  letter  to  Mr.  Bruce  that  has  just  been  admitted 
into  evidence,  I  stated: 

“Mr.  Rust  believes  very  strongly  that  if  possible  we 
should  continue  to  operate  the  Greenpoint  plant  as  we  are 
now  operating,  i.  e.,  under  the  letter  of  February  26,  1929, 
from  Mr.  Jourdan  to  the  Koppers  Construction  Company”, 
and  I  believe  it  goes  on  to  suggest  that  Mr.  Bruce  talk  to  Mr. 
Jourdan  along  that  line. 

Was  that  done?  I  mean  not  that  Mr.  Bruce  talked  to  Mr. 
Jourdan,  but  did  we  continue  to  operate  under  that  arrange¬ 
ment  between  Mr.  Jourdan  and  the  Koppers  Construction 
Company  with  the  so-called  “interim  letter",  February  26, 
1929.’  A.  After  January  1, 1931? 

Q.  Yes.  A.  No,  we  did  not. 

Mr.  Michie:  The  letter  of  February  26,  1929,  is  already 
in  evidence  as  Brooklyn  Exhibit  33. 

Bv  Mr.  Michie : 

Q.  Does  the  series  of  memoranda  and  letters  which  has 
just  been  introduced  in  evidence  give  a  true  picture 

3787  of  the  negotiations  under  which  the  arrangement  in 
regard  to  the  Greenpoint  plant  and  the  purchase  of 
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coke  therefrom  was  worked  out  from  the  Koppers  point  of 
view?  A.  From  the  Koppers  point  of  view,  it  is  true.  On 
the  other  hand,  the  letters  and  the  information  that  has 
been  put  in  the  record  here  is  not  the  final  deal. 

Q.  But  do  they  present  a  true  picture  of  the  atmosphere 
under  which  the  negotiations  were  conducted?  A.  I  would 
sav  thev  were. 

mr  91 

Q.  Did  you  deal  with  Mr.  Jourdan  during  those  negotia¬ 
tions?  A.  I  met  him  a  few  times. 

Q.  What  kind  of  a  man  was  Mr.  Jourdan?  A.  Mr.  Jour¬ 
dan  was  an  outstanding  citizen.  He  had  been  connected 
with  the  Brooklyn  Union  Gas  Company  for  years,  and  I 
would  say  was  able  to  take  care  of  himself  and  his  company 
in  all  of  the  deals  that  he  made. 

Q.  Did  Mr.  Paige  take  part  in  these  negotiations  also? 
A.  Yes. 

Q.  What  kind  of  a  man  have  you  found  Mr.  Paige  to  be? 

A.  You  gentlemen  have  been  looking  at  Mr.  Paige  for  the 

last  few  davs,  and  I  am  inclined  to  believe  that  vou  would 

have  to  agree  with  me  that  he  is  an  individual  that  can  stand 

on  his  own  feet  and  look  after  his  own  interests  without 

interference  from  anvbodv  else. 

•>  » 

3788  Q.  Is  he  a  pushover  in  a  trade?  A.  I  would  not 
think  so.  He  has  not  been  a  pushover  in  this  deal. 
From  the  negotiations  with  him  in  coke  matters  and  other 
things,  I  do  not  believe  him  to  be  a  pushover  on  the  coke 
deal  or  the  coal  deal,  or  anything  else. 

•  #•#••*••• 

3794  Q.  Mr.  Paige  testified  that  when  there  have  been 
vacancies  on  the  board  of  the  Brooklyn  Union,  he 

usually  called  you  up  and  asked  if  you  would  go  on  the 
board,  and  upon  your  declination,  if  you  had  anyone  to  sug¬ 
gest  who  should  go  on  the  board,  and  then  I  think  he  also 
testified  that  when  you  said  no,  you  had  no  one  to  sug- 

3795  gest,  he  usually  told  you  whom  he  had  in  mind  to  put 
on.  Does  that  testimony  accord  with  your  recollec¬ 
tion?  A.  Well,  the  part  of  it  that  has  to  do  with  calling  me 
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and  asking  me  to  go  on  his  board,  I  agree  with.  When  it 
comes  to  telling  me  who  was  put  on,  I  don’t  know  that  I 
can  say  definitely  that  I  knew  before  the  meeting  whom  he 
was  putting  on.  He  may  have  told  me  and  he  may  not  have 
told  me ;  I  cannot  make  a  definite  statement  one  way  or  the 
other. 

Q.  Did  you  ever  hear  of  Mr.  Sperry  until  you  heard  he 
had  been  elected  to  the  board?  A.  No. 

Q.  Did  you  ever  hear  of  Mr.  Wasson  until  you  heard  he 
had  been  elected  to  the  board?  A.  No,  I  never  met  the 
gentleman. 

Q.  I  imply  by  my  question  whether  Mr.  Paige  had  said 
to  you  “Now  I  am  going  to  put  Mr.  Wasson  or  Mr.  Sperry 
on  the  board”.  A.  Not  to  my  recollection. 

Mr.  Ackermann:  You  do  not  remember  him  saying  that? 

The  Witness:  No,  I  do  not.  On  the  other  hand,  I  don’t 
remember  that  he  did  not.  We  did  not  have  any  interest  in 
putting  anybody  on  the  board,  and  therefore  were  not  in¬ 
terested  in  whom  he  put  on. 

Bv  Mr.  Miehie: 

Q.  Some  months  after  Mr.  deKrafft  became  a  mem- 
3796  ber  of  the  board,  there  was  a  reorganization  of  the 
executive  committee,  and  Mr.  deKrafft  became  a 
member  of  that  committee.  Was  that  done  at  your  sugges¬ 
tion?  A.  No,  sir. 

Q.  Did  you  know  anything  about  it  in  advance?  A.  Not 
until  after  it  was  done. 

Q.  How  many  Brooklyn  Union  directors  do  you  know? 
A.  Mr.  Coe,  Mr.  Larkin  and  Mr.  Paige.  And,  of  course,  Mr. 
deKrafft.  I  never — 

Q.  (Interposing)  Is  that  all?  A.  I  never  met  any  of  the 
other  members  of  the  board. 

Q.  How  did  you  happen  to  become  acquainted  with  Mr. 
Coe  and  Mr.  Larkin  ?  A.  In  the  summer  of  1935, 1  met  them 
in  connection  with  the  negotiation  for  the  purchase  of  a 
substantial  block  of  stock  of  the  Virginian  Railway.  I  be¬ 
lieve  that  was  in  about  July,  1935. 
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Q.  Or  1936?  A.  The  deal  was  completed  in  January;  I 
don’t  know  whether  it  was  1936  or  1937,  now. 

Q.  1937.  A.  The  first  time  I  met  him  was  in  the  July  six 
months  previous. 

Q.  Do  you  see  Mr.  Coe  or  Mr.  Larkin  occasionally  now? 
A.  Yes,  I  do. 

3797  Q.  About  how*  often?  A.  Well,  I  'would  say  on  an 
average  of  3  to  4  times  a  year.  I  just  finished  taking 

a  trip  with  them  and  inspecting  the  Virginian  Railroad,  and 
I  was  with  them  for  a  couple  of  days  on  that  trip  in  May  of 
this  vear. 

Q.  When  you  see  them,  do  you  discuss  Brooklyn  Union 
matters  with  them?  A.  I  would  sav  ves. 

V  V 

Q.  Do  you  also  discuss  the  affairs  of  the  Virginian  Rail¬ 
way  at  those  meetings?  A.  That  is  probably  the  main  rea¬ 
son  for  seeing  them. 

Q.  Do  you  spend  more  time  in  those  meetings  discussing 
the  Virginian  Railroad  affairs  or  the  Brooklyn  Union 
affairs?  A.  Virginian. 

Q.  What  has  been  the  nature  of  vour  discussion  of  Brook¬ 
lyn  Union  matters  with  those  gentlemen?  A.  Well,  I  don’t 

believe  there  was  ever  much  of  anv  discussion  with  Mr.  Coe 

* 

or  Mr.  Larkin  about  Brooklyn  Union  affairs  until  probably 
early  in  1938. 

Q.  What  brought  about  the  discussion  at  that  time?  A. 
Well,  there  have  been  statements  made  here  in  the  record 
about  the  so-called  indignation  meetings.  In  Mr.  Paige’s 
annual  report  sent  to  the  shareholders  early  in  March,  1938, 
he  talks  a  lot  of  the  troubles  of  the  Brooklyn  Union  Gas 
Company.  For  example,  as  I  remember  the  figures, 

3798  they  are  just  or  rather  had  just  finished  up  one  rate 
case  and  were  starting  on  another.  That  is  mentioned 

in  that  report,  and  it  showed  that  one  branch  of  the  City 
government  of  New  York  City  had  increased  the  valuations 
about  $28,000,000  from  1935  to  1937,  or  practically  doubled 
the  taxes  of  the  company. 

The  next  page  of  that  report  contained  a  long  story  about 
the  difficulties  with  the  Public  Utilities  Commission  cutting 
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the  rates  and  putting  in  Uniform  System  of  Accounts  in 
keeping  the  company  records  and  inventories,  which  was 
costing  that  company  an  immense  amount  of  money. 

3804  Q.  Did  you  suggest  to  Mr.  Paige  that  he  should  go 
to  see  the  mayor?  A.  Yes,  I  did. 

Q.  Did  he  go?  A.  I  don’t  think  he  did. 

Q.  Did  you  suggest  that  perhaps  the  rate  litigation 
should  be  dropped  ?  A.  I  think  I  did. 

Q.  Was  it  dropped?  A.  No,  I  don’t  think  it  was.  I 
want  to  say  this,  however,  though, — in  1937,  when  a  tem¬ 
porary  rate  case  was  settled,  I  believe  before  that,  Mr.  Coe 
wanted  to  fight  it  and  Mr.  Paige  talked  to  me  about  it  and  I 
kind  of  agreed  with  Mr.  Paige  that  the  thing  should 

3805  probably  be  dropped  in  1937.  I  was  sick  of  all  of 
this  expense  that  the  company  was  being  put  to  to 

fight  these  rate  cases.  It  was,  in  the  end,  the  shareholders’ 
money  that  was  being  used  to  pay  the  taxes  and  fight  the 
rate  cases. 

Q.  Did  you  ever  discuss  with  Mr.  Paige  and  possibly 
with  Mr.  Larkin  and  Mr.  Coe  the  matter  of  a  pension  fund 
for  employees  of  the  Brooklyn  Union?  A.  As  I  remem¬ 
ber,  one  of  these  reports  showed  that  the  company  was  set¬ 
ting  aside  $360,000  a  year  for  a  pension  fund.  The  social 
security  tax  on  their  payroll  had  gone  up  to  about  $240,000 
a  year,  making  a  total  of  $600,000  yearly  charge-off  for 
these  two  items.  I  believe  somebody  explained  to  me  that 
the  $360,000  was  not  altogether  allowed  by  the  Public 
Utility  Commission  and  I  think  I  did  say  to  Mr.  Larkin  or 
Mr.  Coe  or  Mr.  Paige  that  I  thought  some  scheme  should  be 
worked  out  whereby  the  two  would  be  combined  into  a 
reasonable  pension  fund. 

Q.  Was  anything  done  about  that?  A.  Not  that  I  know 
of. 

Q.  Has  the  Brooklyn  Union  ever  made  any  loans  to  any 
company  in  the  Koppers  group?  A.  No. 

Q.  Have  any  of  the  Koppers  companies  ever  made  any 
loans  to  Brooklyn  Union?  A.  No. 
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Q.  Has  Koppers  Company  or  any  of  the  subsidiaries 

3806  that  have  from  time  to  time  owned  Brooklyn  Union 
stock  ever  been  represented  at  stockholders’  meet¬ 
ings  except  by  the  regular  proxy  committee  of  the  manage¬ 
ment?  A.  No. 

Q.  How  are  these  Brooklyn  Union  proxies  usually  han¬ 
dled?  A.  I  believe  the  Brooklyn  Union  proxies  are  handled 
like  all  proxies  that  come  to  our  office  are  handled.  They 
probably  go  to  the  legal  department  fills  them  out  and  prob¬ 
ably  gets  some  executive  officer  to  sign  them  and  turn  them 
in. 

Q.  Have  any  Koppers  men  ever  been  members  of  the 
Brooklyn  Union  proxy  committee?  A.  No. 

Q.  Did  you  ever  talk  to  Mr.  Paige  or  the  members  of  the 
proxy  committee  of  the  Brooklyn  Union  before  sending 
your  proxies  in  to  ascertain  how  those  proxies  were  going 
to  be  voted?  A.  No. 

Q.  Who  were  the  auditors  for  the  company — for  the  com¬ 
panies  in  the  Koppers  group?  A.  Arthur  Young  &  Com¬ 
pany. 

Q.  How  long  have  they  been  auditors  for  the  Koppers 
Company?  A.  As  long  as  I  can  remember. 

Q.  Do  you  know  who  are  the  auditors  for  the  Brooklyn 
Union?  A.  I  think  Arthur  Andersen  are  their 

3807  auditors. 

Q.  Has  the  Brooklyn  Union  ever  had  joint  offices 
with  any  of  the  companies  in  the  Koppers  group?  A.  No. 

Q.  Has  Koppers  tried  in  any  way  to  influence  Brooklyn 
Union’s  accounting  practices?  A.  No.  Other  than  to  say 
that  we  kicked  to  Mr.  Paige  about  this  so-called  property 
account  and  the — the  continuous  property  accounting. 

Q.  Did  anything  come  of  your  kick  to  Mr.  Paige  on  that? 
A.  Not  that  I  know  of.  He  has  to  do  it  today  because  he 
is  forced  to  do  it  by  the  Public  Utilities  Commission,  I 
believe. 
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Cross-examination. 

3859  Q.  In  Koppers  Exhibit  6,  of  which  I  show  yon  a 
copy,  and  which  is  your  letter  to  Mr.  Rust  of  August 
15,  1930,  you  state,  with  reference  to  the  so-called  Neilson 
plan,  that  “it  is  felt  that  we  might  have  serious  difficulty 
in  getting  the  Neilson  plan  through  and  almost  certainly 
couldn’t  get  it  through  unless  the  Koppers  Company  guar¬ 
anteed  performance  by  the  subsidiary.” 

When  you  say  you  might  have  serious  difficulty  in  getting 
the  Neilson  plan  through,  what  do  you  mean,  through  what? 
A.  The  public  service  commission. 

Q.  In  other  words,  the  Neilson  plan  involved  a  contract 
very  much  like  the  contract  which  the  Commission  had  dis¬ 
approved?  A.  That  is  true. 

Q.  And  it  was  to  that  fact  you  were  referring?  A.  Yes, 
it  was. 

Q.  Now,  at  the  end  of  this  letter  you  say,  “these  figures 
and  estimates  are  confidential  and  should  not  be  passed  on 
to  the  Brooklyn  Union  people,”  and  then  after  a  statement 
that  Mr.  Paige  would  return  some  time  next  week 
3S60  and  “expects  us  to  give  him  some  idea  of  what  we 
propose  to  do,”  you  suggest  that  Mr.  Howard  Bruce 
should  accompany  Mr.  Rugg  to  the  conference,  and  finally 
wind  up  with  this  statement : 

“I  do  not  believe  that  anyone  else  should  go  at  this  time.” 

What  did  you  mean  by  that,  if  you  recall?  A.  Well,  I 
think  I  testified  earlier  that  there  were  several  people  in 
our  organization  that  had  been  working  on  this  problem.  I 
didn’t  feel  that  we  should  send  over  an  army  of  people  to 
see  Brooklyn  Union. 

Q.  This  letter  shows,  does  it  not,  that  there  were  figures 
and  estimates  made  by  your  people  which  were  never  sub¬ 
mitted  to  the  Brooklyn  Union  people?  A.  That  is  true. 
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Q.  In  other  words,  it  is  not  only  true  that  the  letter  says 
it,  but  it  is  the  fact  that  there  were  such  estimates  and 
figures  which  were  never  given  them?  A.  That  is  true. 

Q.  Now,  I  notice  also  in  this  letter,  Koppers  Exhibit  6, 
the  statement,  “furthermore,  it  is  probable  that  Brooklyn 
Union  will  not  agree  to  more  than  a  5-year  contract  on  any 
plan  at  this  time,  and  if  the  production  should  go  up  heavily 
during  that  period  so  that  we  will  profit  handsomely  under 
the  Xeilson  plan,  it  is  probable  that  a  drastic  revision  would 
be  insisted  upon  by  Brooklyn  Union  at  the  expiration  of  the 
5-year  period;  whereas  we  might  have  reasonable 

3861  hope  of  continuing  to  operate  under  plan  X  indefi¬ 
nitely.” 

Do  those  words  indicate  that  at  this  time  you  didn’t  know 
what  Brooklyn  Union  would  demand?  A.  Of  course,  that  is 
the  inference. 

Q.  And  wras  that  the  fact?  A.  Yes,  I  would  say  it  was 
the  fact. 

Q.  And  was  it  not  further  the  fact  that  until  the  very 
end  of  the  negotiations  you  didn’t  know  what  Brooklyn 
Union  would  demand?  A.  No,  I  don’t  think  we  got  any¬ 
where  near  a  settlement  until  late  in  December  of  1930. 

Q.  And  isn’t  it  a  further  fact  that  late  in  December  of 
1930  Mr.  Jourdan  decided  the  question  by  an  announcement 
that  the  Brooklyn  Union  would  take  over  the  plant,  as  it 
did?  A.  That  is  true. 

Q.  It  was  his  decision?  A.  It  was  his  decision  and 
against  our  wishes. 

Q.  You  would  have  preferred  any  one  of  these  tentative 
plans?  A.  Any  one  of  the  three  plans  offered. 

Q.  How  many  of  the  officers  of  the  Brooklyn  Union  do 
you  know,  as  distinguished  from  directors,  Mr.  Tierney? 
A.  I,  of  course,  know  Mr.  Paige,  Mr.  Nickerson  and  Mr. 
Neilson. 

3862  Q.  Three  of  them?  A.  Three  of  them  is  all  I  know 
personally.  I  met  Mr.  Neilson  probably  once  or  twice 

in  connection  with  negotiations,  a  discussion  of  that  plan,  at 
Mr.  Paige’s  office. 
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Q.  I  was  going  to  ask  you  how  much  you  have  seen  of  Mr.  | 
Neilson?  A.  I  don’t  believe  I  have  seen  Mr.  Neilson  since 
late  in  1930. 

Q.  And  how  much  have  you  seen  of  Mr.  Nickerson  ?  A.  I 
saw  Mr.  Nickerson  for  the  first  time  here  the  other  day, 
for  the  first  time  in  7  or  8  years. 

•  •#••*•••• 

Redirect  examination. 

3867  Q.  In  Commission’s  Exhibit  40,  which  is  the  mem¬ 
orandum  which  has  Mr.  Doolittle’s  name  signed  to 
it,  and  which  was  evidently  written  by  Mr.  Shaner,  there  ap¬ 
pears  this  sentence,  “At  the  present  time  the  Koppers 
Company  and  its  affiliated  companies  own  approximately 
a  34  percent  interest  in  the  common  stock  of  the  Brooklyn 
Union  Gas  Company.” 

Do  you  know  what  companies  that  memorandum  refers 
to  when  it  says  “affiliated  companies?”  This  was  written 
in  1927. 

First,  let  me  clear  up  another  question.  In  1927  did  the 
Brooklyn  Union  Gas  Company  have  outstanding  a  large 
issue  of  convertible  bonds?  A.  There  was  an  issue  of  con¬ 
vertible  bonds  outstanding  that  were  issued,  I  believe, 
shortly  before  1927.  I  don’t  know  when  the  issue  was  put 
out,  and  I  dislike  to  testify  to  that.  I  don’t  know. 

Mr.  Michie:  Mr.  Ackermann,  will  it  be  satisfactory  to 
make  this  statement  for  the  record,  that  the  Brooklyn  Union 
did  have  a  large  issue  of  convertible  bonds  outstanding  at 
the  date  of  this  memorandum;  that  those  bonds  were  sub¬ 
stantially  all  converted  when  the  date  came  upon  which  they 
could  be  converted  into  stock,  which  I  believe  was  January 
1, 1929 ;  and  that  any  holdings  of  stock  around  34  percent  in 
1927  were  reduced  early  in  1929  to  around  23  to  24  percent. 

Mr.  Ackermann:  If  that  is  the  fact,  I  have  no 
3S68  objection  to  it  being  stated. 
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3879  Q.  I  would  like  to  have  your  views  of  what  con¬ 
siderations  the  Koppers  Company  had  for  going  into 

this  Brooklyn  plant?  Who  fathered  the  idea,  and  what 
did  the  board  of  directors  consider  about  the  whole  pro¬ 
ject  ?  If  you  can  do  it  concisely,  I  wish  you  would.  A.  As 
far  as  the  Board  of  Directors  w^as  concerned,  I  don’t  know, 
because  I  was  not  a  member  of  the  board  and  had  no  con¬ 
tact  with  any  members  of  the  board  at  that  time.  My 
contacts  with  the  company  and  being  interested  in  the  de¬ 
velopment  of  the  coke  oven  end  of  our  business, — but  speak¬ 
ing  frankly,  they  had  a  plan  which  was  started  with  the 
coal  in  the  mine,  and  eventually  we  got  a  railway,  as  you 
know.  When  we  got  the  Eastern  Gas  and  Fuel,  we  got 
steamships.  We  owned  some  coke  plants  along  the  Atlantic 
seaboard.  I  think  it  was  the  aim  at  one  time  to  get  the 
facilities  to  get  the  fuel  into  your  house  whether  in  gaseous 
form  or  solid  form  through  a  chain  of  industries  such  as  I 
have  described. 

In  trying  to  do  that,  and  with  the  other  affairs  that  have 
upset  it  in  the  late  1929,  a  lot  of  those  deals  did  not  go 
through,  but  the  ultimate  aim  of  Mr.  Rust  and  Mr. 

3880  MacArthur  was  to  build  up  such  a  situation  where 
they  would  have  the  raw  material  in  the  ground  and 

an  outlet  clear  to  the  ultimate  consumer. 

Q.  Would  it  be  a  fair  statement  to  say  that  the  idea  of 
the  Koppers  Company  was  to  start  in  the  mines  and  go 
right  to  the  ultimate  consumer?  Something  like  Henry 
Ford’s  idea  of  making  the  steel  and  doing  everything?  A. 
That  w’as  the  point.  Of  course,  your  security  laws  would 
have  stopped  that.  At  that  time  it  was  not  against  the  law, 
to  own  a  utility  for  a  mixed  operation  of  that  sort,  and 
naturally  they  did  not  go  any  further  with  it  after  the 
Public  Utility  Holding  Act  was  passed. 

Q.  But  the  idea  originally  was  to  acquire  the  mines,  op¬ 
erate  them,  transport  it  either  by  rail  or  vessels,  in  vessels 
that  were  built  by  your  own  concern,  and  take  it  right  down 
to  the  ultimate  consumer,  either  your  coke  or  gas?  A.  That 
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was  the  ultimate  aim  of  the  heads  of  this  business  at  that 
time.  That  is  my  recollection  of  what  it  was. 

•  ••«*••••• 

Recross-examination. 

3888  Q.  Mr.  Tierney,  this  scheme  of  development  that 
you  have  described  in  answer  to  the  Examiner’s  ques¬ 
tions  would  seem  to  be  an  industrial  development  for  the 
manufacture  and  disposal  of  various  products,  is 
38S9  that  correct?  A.  That  is  correct. 

Q.  That  is,  it  was  conceived  of  as  a  great  indus¬ 
trial  development?  A.  That  was  it.  It  was  developed  by 
Pittsburghers  who  at  that  time  were  not  utility  operators. 
They  were  interested — and  it  is  true  of  Pittsburgh  people 
today — in  the  manufacture  of  a  product  and  getting  it  to 
somebody  that  uses  it.  Gas  happened  to  be  a  thing  that 
got  caught  in  the  jam  and  you  had  to  get  rid  of  it  in  order 
to  follow  through  to  the  ultimate  end  of  your  development. 

Q.  It  seemed  to  me — although  I  think  you  have  pretty 
nearly  already  stated  it  in  your  last  answer — but  it  would 
seem  to  me  listening  to  you  that  the  utility  connections  were 
rather  incidental  to  the  disposal  of  these  industrial  prod¬ 
ucts?  A.  That  is  true. 

JOHN  S.  BROOKES,  JR. 

Direct  examination. 

3940  The  Witness:  The  dispute  came  about  due  to  a 
variety  of  circumstances.  The  Koppers  Company 

were  large  builders  of  coke  ovens,  manufacturers  of  gas 
equipment,  producers  and  merchants  of  coal  and  coke. 

3941  American  Light  and  Traction  Company  was  a  utility 
holding  company  consisting  largely  of  gas  produc¬ 
ing,  gas  manufacturing  companies.  The  Koppers  com¬ 
pany,  among  other  properties,  owned  the  Milwaukee  Coke 
&  Gas  Company,  which  was  a  company  located  in  Milwau- 
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kee,  Wis.,  producing  coke  and  gas  with  a  long-term  con¬ 
tract  to  sell  gas  to  the  Milwaukee  Gas  Light  Company, 
■which  "was  a  subsidiary  of  American  Light  and  Traction 
Company. 

Mr.  R.  B.  Brown,  who  for  years  had  been  the  chief  execu¬ 
tive  of  Milwaukee  Gas  Light  Company,  had  become  the 
president  of  American  Light  and  Traction  Company. 

Mr.  Brown  had  for  a  period  of  years  been  desirous  of 
purchasing  the  Milwaukee  Coke  and  Gas  Company  for 
American  Light  and  Traction  Company. 

When  the  Koppers  Company  bought  this  plant,  he  was 
seriously  opposed — seriously  upset  by  it,  at  least  partly 
because  he  was  of  the  school  of  thought  that  gas  companies 
should  owm  their  own  producing  units,  and  should  not  be 
dependent  for  their  gas  upon  purchase  contracts. 

Mr.  BrowTi  had  over  a  period  of  time  of  relations  with 
the  Milwaukee  Coke  and  Gas  Company,  certain  causes  of 
complaint,  and  the  Milwaukee — the  ownership  of  Milwau¬ 
kee  Coke  and  Gas  by  Koppers  Company  gradually  became 
a  sore  spot  which  led  to  other  disagreements. 

The  personnel  of  the  Koppers  Company  and  of  United 
Light  and  Power  Company,  and  of  the  American 
3942  Light  and  Traction  Company  gradually  got  at  odds 
on  this  and  other  related  subjects,  until  quite  a  bit 
of  feeling  developed. 

By  Mr.  Ackermann: 

Q.  Now  may  I  interrupt  just  a  moment,  Mr.  Brookes, 
Isn’t  it  also  a  fact  that  Koppers  was  of  the  contrary  view¬ 
point  from  that  held  by  Mr.  Brown ;  they  thought  that  a  gas 
company  should  not  own  its  own  coke  oven  plant,  but  that  a 
gas  company  was  better  off  if  an  independent  or  outside 
company  owmed  this  plant  and  the  gas  company  merely 
purchased  the  gas  from  the  coke  oven  plant?  A.  That  is 
correct,  and  that  was  a  recognized  school  of  thought  in  the 
gas  business.  Koppers  wasn’t  alone  in  that  position,  and 
there  were  very  good  arguments  for  that  status  as  opposed 
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to  the  status  of  the  gas  company  owning  all  of  its  producing 
facilities. 

In  addition  to  other  causes  of  controversy,  friction  arose 
in  the  relations  of  the  parties  to  the  Brooklyn  Union  Gas 
Company  and  these  in  time  became  very  acrimonious. 

Q.  Now  when  you  relate  to  the  friction  in  relation  to  the 
Brooklyn  Union  Gas  Company,  do  you  refer  to  the  fact 
of  the  proposal  whereby  it  was  proposed  that  Brooklyn 
Union  Gas  Company  sell  its  coke  oven  plant  which  was  then 
under  construction  to  the  Koppers  Company  and  purchase 
gas  from  it,  on  a  long-term  contract  ?  A.  After  long  nego¬ 
tiations,  an  agreement  had  been  reached  between  the 
3943  Koppers  Company  and  the  Brooklyn  Union  Gas  Com¬ 
pany  for  the  sale  to  the  Koppers  Company  of  their 
coke  plant  then  under  construction  by  it  for  the  Brooklyn 
Union  Gas  Company.  This  brought  into  play  again  the 
diversion  theory’  about  the  relationship  of  a  gas  company 
to  its  producing  facilities.  The  officials  of  American  Light 
and  Traction  Company,  and  of  the  United  Light  and  Power 
Company,  feeling  that  Brooklyn  Union  should  own  its  own 
gas  producing  facilities,  and  the  Koppers  Company  being 
of  the  other  mind,  in  the  situation. 

Q.  And  that  was  also  part  of  the  dispute  ?  A.  That  was 
also  part  of  the  dispute. 

Q.  That  you  referred  to  f  A.  Yes. 

Q.  Now,  how  was  this  dispute  resolved?  A.  How  was  it 
resolved? 

Q.  Yes.  A.  By  a  transaction  between  the  parties  which 
was  consummated  in  July  of  1928. 

Q.  How  long  did  the  negotiations  for  that  transaction 
take?  A.  Negotiations  took  at  least  six  months,  possibly 
longer.  I  can  distinctly  recollect  negotiations  going  on 
the  early  winter  of  1928.  How  long  before  that  it  may  have 
been — may  have  originated,  I  am  not  clear. 

Mr.  Ackermann:  Off  the  record. 
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3944  (Off  the  record  discussion.) 

Cross  Examination 
By  Mr.  Ackermann: 

Q.  Will  you  describe  that  transaction  briefly,  Mr. 
Brookes?  A.  That  was  quite  a  complicated  and  important 
transaction.  It  had  as  its  generating  principle  the  clearing 
up  of  these  focal  points  of  difference  between  these  asso¬ 
ciates  in  American  Light  and  Traction  Company,  United 
Light  and  Power  Company,  and  Koppers  Company. 

As  a  salient  result  of  the  transaction  in  so  far  as  con¬ 
cerns  the  point  we  are  now  discussing,  American  Light  and 
Traction  Company  became  the  owner  of  Milwaukee  Coke 
and  Gas  Company,  thereby  removing  that  situation  from  the 
field  of  controversy,  and  the  Koppers  Company  acquired 
directly  or  indirectly  the  stock  of  the  Brooklyn  Union  Gas 
Company  theretofore  owned  by  American  Light  and  Trac¬ 
tion  Company,  thus  eliminating  any  further  interest  of 
American  Light  and  Traction  Company  in  the  managerial 
problems  of  the  Brooklyn  Union  Gas  Company. 

There  were  a  great  many  other  details,  but  I  would  judge 
from  the  line  of  your  questioning  that  they  have  no  par¬ 
ticular  point  at  the  moment. 

Q.  And  by  transferring  stock  which  American  Light  and 
Traction  owned  in  Brooklyn  Union  to  the  Koppers  inter¬ 
ests,  you  thereby  removed  the  opposition  of  the 

3945  American  Light  people  to  the  transfer  of  this  plant 
from  Brooklyn  Union  to  the  Koppers  Company?  A, 

Well,  very  obviously  after  American  Light  and  Traction 
Company  ceased  to  have  any  ownership  or  any  financial 
interest  in  the  Brooklyn  Union  Gas  Company,  they  had  no 
further  concern  with  respect  to  the  character  of  its  manage¬ 
ment  or  the  policies  of  its  management. 

Q.  Were  you  active  in  these  transactions?  A.  I  was. 

Q.  You  were  the  chief  counsel  of  the  Koppers  Company? 
A.  I  was. 

Q.  And  did  you  handle  most  of  the  negotiations  your¬ 
self?  A.  No.  I  wouldn’t  say  I  handled  most  of  the  negotia- 
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tions.  I  was  very  active  in  the  legal  phases  of  the  situation, 
and  in  the  development  of  the  plan.  I  took  part  in  a  num¬ 
ber  of  the  negotiations;  some  of  the  negotiations,  which 
was  strictly  of  a  technical  character,  I  may  have  sat  in,  but 
didn ’t  take  any  active  part  in. 

Q.  Now  did  the  Koppers  people  feel  that  its  acquisition 
of  the  Brooklyn  Union  stock  was  a  good  thing  other  than 
from  a  viewpoint  of  settling  this  dispute  with  the  American 
Light  and  Traction  Company? 

Mr.  Dykman:  I  object,  sir,  as  I  have  before,  to  what 
the  Koppers  people  thought  or  had  in  mind  as  ir- 
3346  relevant  and  immaterial. 

The  Examiner:  I  will  overrule  the  objection. 

Mr.  Dykman :  Exception. 

The  Witness :  The  Koppers  Companies  ’  feeling  was  that 
the  stock  ownership  of  the  Brooklyn  Union  Gas  Company 
was  a  very  sound  investment  from  a  purely  investment 
standpoint. 

By  Mr.  Ackermann : 

Q.  There  were  other  matters  which  were  taken  into  con¬ 
sideration,  were  there  not,  however;  other  than  the  invest¬ 
ment  angle  ?  A.  I  am  not  clear  that  I  know  what  you  mean 
by  that. 

Q.  Suppose  I  read  to  you  testimony  which  you  gave  in  a 
private  hearing  held  in  the  New  York  Office  of  the  Securi¬ 
ties  and  Exchange  Commission  on  August  24,  1939,  and 
see  if  that  refreshes  your  recollection: 

‘ 1  Then,  of  course,  the  Koppers  Company  had  another  in¬ 
terest  in  the  situation,  Brooklyn  Union  had  been  for  some 
time,  some  years  past,  contemplating  the  erection  of  a  large 
coke  plant  for  the  purpose  of  producing  gas  to  be  used  in 
its  operations  and  it  was  to  be  a  by-products  coke  plant 
which  would  have  a  large  production  of  coke  which  would 
enter  the  New’  York  market,  naturally. 

“Koppers  Company  had  ovmed  for  years  and  operated 
the  Seaboard  By-Products  Coke  Company  at  Kearny,  New 
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Jersey,  which  was  then  engaged  in  supplying  in  sub- 

3947  stantial  degree  the  New  York  market,  and  the  char¬ 
acter  of  operation  of  this  proposed  Brooklyn  Union 

coke  plant  would  naturally  affect  the  New  York  market  and 
therefore  there  vras  a  certain  interest  there”. 

“Q.  Then  you  felt  if  you  had  an  interest  in  Brooklyn 
Union  you  might  be  able  to  arrange  for  a  more  orderly  coke 
market  in  the  New  York  metropolitan  area?  A.  We  felt 
that  that  might  be  a  possibility  if  we  were  substantially  in¬ 
terested  in  the  company.” 

Do  you  recall  giving  that  testimony,  Mr.  Brookes?  A. 
Evidently  I  gave  that  testimony,  and  it  represents — it  calls 
to  my  mind  certain  broad  considerations  which  undoubtedly 
played  a  part  in  influencing  the  Koppers  Company  in  ac¬ 
quiring  an  interest  in  the  Brooklyn  Union  Gas  Company. 

Q.  So  that  you  would  give  the  same  testimony  today?  A. 
I  might  even  supplement  it  now  that  you  have  called  it  to 
my  mind,  by  picturing  at  somewhat  greater  length  the  very 
large  potential  interest  which  the  Koppers  Company  had 
in  the  whole  New  York  area. 

For  a  period  of  years  Koppers  Company  had  been  en¬ 
deavoring  to  enter  into  relationship  with  the  Consolidated 
Gas  Company  of  New  York,  which  relationship  they  hoped 
might  take  the  form  of  a  coke  plant  owned  by  the  Koppers 
Company  to  sell  gas  to  the  Consolidated  Gas  Company. 
Looking  to  that  possibility  and  to  the  whole  of  the  possi¬ 
bility  which  was  comprehended  'within  the  New  York 

3948  district,  the  Koppers  Company  had,  prior  to  that 
time,  made  a  substantial  investment,  I  think  nearly  a 

million  dollars,  in  a  piece  of  real  estate  which  apparently 
afforded  an  excellent  site  for  potential  coke  plant  which 
might  serve  the  whole  of  the  metropolitan  area. 

You  understand  an  area  the  size  of  New  York  with  the  gas 
consumption  so  concentrated  is  a  very  inviting  spot  for  a 
company  like  the  Koppers  Company,  whose  chief  business 
was  the  gas  company.  So  that  a  stock  ownership  in  Brook- 
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lyn  Union  was  a  set-up  in  this  whole  broad  picture  wdiich 
Koppers  Company  saw  the  possibilities  of  in  the  New  York 
area. 

***•••*••* 

3949  I  would  like  also  to  add  one  other  statement  for  the 
record  to  the  effect  that  for  some  unknown  reason,  in 

a  great  utility  market  which  was  developing  at  that  time, 
analyses  indicated  that  the  stocks  of  these  big  operating 
utility  companies  were  substantially  under-priced  in  rela¬ 
tion  to  their  earning  power  and  their  dividend  policies,  and 
I  remember  distinctly  in  thinking  of  the  officials  of  Ameri¬ 
can  Light  and  Traction  Company  and  United  Light  and 
Power  Company,  that  it  seemed  that  their  money  could  be 
much  better  devoted  to  acquiring  stock  interests,  even  if 
they  were  minority  interests,  in  these  big  utility  operating 
companies  rather  than  try  to  buy  outright  the  smaller  com¬ 
panies. 

I  think  the  Koppers  Company  thinking  was  also  influenced 
somewhat  by  that  analysis  which  indicated  that  these  stocks 
were  under-priced,  and  represented  valid  investments  which 
they  couldn’t  lose  on  by  buying  at  those  prices. 

Q.  Now  I  would  like  to  call  your  attention  to  several  other 
questions  and  answers  that  you  gave  in  the  private 

3950  hearing  which  I  previously  referred  to: 

“Q.  Mr.  Brookes,  did  you  also  feel  that  the  invest¬ 
ment  might  bear  fruit  in  the  sale  of  other  Koppers  products 
to  Brooklyn  Union?  A.  The  only  other  product  I  can 
think  of  in  which  Brooklyn  Union  might  have  been  inter¬ 
ested  would  have  been  a  supply  of  coal  for  the  operation  of 
the  coke  plant.  That  is  a  possibility,  although  I  have  not 
any  independent  recollection  of  that. 

“Q.  Could  you  not  have  also  supplied  other  gas  equip¬ 
ment  to  Brooklyn  from  time  to  time?  A.  That  is  true, 
that  would  be  true,  of  course,  of  any  gas  company. 

“Q.  Did  you  feel  that  the  investment  would  assist  you  in 
the  sale  of  such  equipment  to  Brooklyn  Union?  A.  Well, 
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we  did  not  think  it  would  hurt  us,  at  least,  and  it  ought  in 
the  natural  course  of  events  to  assist  us,  yes.” 

Do  you  recall  giving  that  testimony,  Mr.  Brookes?  A. 
Yes,  sir. 

Q.  And  would  that  be  your  testimony  today,  also?  A. 
That  is  in  substance  correct.  I  might  again  elaborate 
slightly  on  that  to  say  that  in  that  era  it  was  rather  common 
practice  for  companies  which  were  large  sellers  of  products 
of  various  sorts  who  had  surplus  funds  to  invest,  to 

3951  make  investments  in  companies  which  were  potential 
purchasers.  That  was  a  recognized  industrial  prac¬ 
tice.  I  don ’t  know  that  it  is  done  so  much  these  days,  largely 
because  very  few  companies  have  surplus  funds  which  can 
be  used  for  the  purpose,  but  it  simply  served  to  create  a  cer¬ 
tain  community  interest  between  the  prospective  seller  and 
the  potential  buyer  which  I  said  in  the  answer  you  read, 

couldn’t  do  any  harm  and  might  do  some  good. 

3952  Q.  Mr.  Brookes,  at  or  about  the  time  of  the  trans¬ 
action  in  1928,  I  think  that  sometimes  has  been  re¬ 
ferred  to  as  the  1928  transaction,  Koppers  had  either  en¬ 
tered  into  or  was  negotiating  with  the  Brooklyn  Union  Gas 
Company  for  a  contract  whereby  the  Brooklyn  Union  Gas 
Company  was  to  sell  to  the  Koppers  Company  the  coke 
oven  plant  at  Greenpoint?  A.  That  is  correct. 

Q.  And  that  contract  had  to  be  submitted  to  the  Public 
Service  Commission  for  the  State  of  New  York  for  ap¬ 
proval,  did  it  not?  A.  That  is  correct. 

Q.  Now,  were  the  Koppers  people  also  afraid  of  the  fact 
that  if  the  American  Light  &  Traction  Company  continued 
to  own  stock  of  the  Brooklyn  Union  Gas  Company  that  they 
would  oppose  that  transfer  before  the  Public  Service  Com¬ 
mission  ?  A.  Based  on  the  attitude  which  had  been  taken  bv 
officials  of  American  Light  &  Traction  Company  supported 
by  the  important  executives  of  the  United  Light  &  Power 
Company,  Koppers  Company  had  every  reason  to  think 
that  these  interests  were  against  the  proposal  which  you 
have  mentioned  and  that  they  would  take  every  occasion  to 
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actively  oppose  it ;  all  based  on  their  feeling  that  Brooklyn 
Union  as  an  operating  gas  company  should  own  its  own 
gas-making  facilities. 

•  •****#*•• 

Redirect  Examination 

By  Mr.  Michie. 

3955  Q.  Mr.  Brookes,  your  testimony  in  New*  York  which 
was  read  to  you  this  morning  as  to  the  reasons  why 

Koppers  purchased  certain  Brooklyn  Union  stock,  partic¬ 
ularly  for  example  your  answer  to  the  question  as  to 
■whether  Koppers  might  be  able  to  arrange  for  a  more — for 
an  orderly  coke  market  in  the  New*  York  Metropolitan  area, 
and,  your  similar  testimony  this  morning,  that  testimony  on 
both  occasions  referred  primarily  to  the  reasons  for  Kop¬ 
pers  ’  purchase  in  1927  and  for  their  purchase  in  1928  of  the 
larger  block  of  stock?  A.  I  had  reference  to  the  purchase — 
the  original  block  of  stock  which  amounted  as  I  recall  to 
about  20,000  shares  purchased  in  1927. 

Q.  As  far  as  maintaining  the  position  to  which  you 

3956  referred,  that  original  purchase  was  ample  for  the 
purpose  of  the  company?  A.  It  was  so  estimated  by 

us  at  the  time. 

Q.  And  the  large  purchase  in  1928  was  primarily  if  not 
entirely  to  settle  this  difficulty  with  the  American  Light 
people?  A.  That  is  correct. 

Q.  Did  you  have  conversation  with  Mr.  Eaton  and  Mr. 
Rust  just  prior  to  an  American  Light  &  Traction  board 
meeting,  in  fact,  after  the  meeting  had  started,  in  which  this 
situation  was  discussed?  A.  I  have  a  verv  vivid  recollec- 

V 

tion  of  a  conference  w’hich  "was  a  sort  of  a  high  light  in  this 
controversy  which  had  arisen  between  the  various  individ¬ 
uals  involved  'which  finally  resulted  in  this  1928  transaction. 

The  American  Light  &  Traction  and  United  Light  & 
Power  people  apparently  had  just  learned  of  a  practical 
verbal  understanding  between  officials  of  the  Koppers  Com¬ 
pany  and  the  Brooklyn  Union  Gas  for  the  sale  of  the  Brook¬ 
lyn  Union  Coke  plant  to  Koppers.  Mr.  Cyrus  S.  Eaton  was 
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the  most  important  factor  in  United  Light  &  Power  Com¬ 
pany,  and  at  that  time,  as  I  recall,  was  chairman  of  the  board 
of  directors. 

He  was  also  on  the  board  of  directors  of  the  American 
Light  &  Traction  Company  and  a  member  of  its  executive 
committee. 

3957  Eaton  and  I  were  on  I  think  somewhat  more 
friendly  terms  than  was  Eaton  with  other  represen¬ 
tatives  of  Koppers  Company. 

On  this  particular  occasion  I  ran  into  Eaton  at  the  Bilt- 
more  Hotel  just  before  we  were  both  leaving  to  go  to  the 
offices  of  American  Light  &  Traction  Company  for  an  execu¬ 
tive  committee  meeting. 

Eaton  advised  me  that  he  had  learned  that  a  tentative 
agreement  had  been  reached  between  the  Koppers  Company 
and  Brooklyn  Union  for  the  sale  of  the  Brooklyn  Union 
coke  plant. 

By  Mr.  Ackermann: 

Q.  What  was  the  date  of  this,  Mr.  Brookes?  A.  I  had 
a  little  difficulty  in  placing  it  exactly,  but  I  would  say  in 
October  or  November,  1927. 

Eaton  was  in  a  rage  and  told  me  that  he  was  sick  and 
tired  of  the  way  the  thing  was  going  and  that  he  intended 
to  bring  the  whole  question  out  in  the  open  at  the  executive 
committee  meeting  of  American  Light  &  Traction  that 
morning. 

He  was  so  much  affected  that  it  became  apparent  to  me 
that  if  he  did  go,  there  would  be  an  open  break  in  the  rela¬ 
tions  between  the  Koppers  Company  and  the  American 
Light  and  United  Light  &  Power  interests. 

I  took  Eaton  in  tow,  accompanied  him  to  the  office  of 
American  Light  &  Traction  Company,  made  him  go  into 
another  room  and  give  me  an  opportunity  to  talk  to  H.  B. 
Rust,  president  of  the  Koppers  Company,  who  was 

3958  already  in  a  meeting  of  the  executive  committee  of 
American  Light  &  Traction  Company. 
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I  got  Rust  aside  and  told  him  what  Eaton  proposed,  and 
I  felt  that  some  definite  step  -was  necessary  to  prevent  what 
would  be  a  very  unfortunate  thing  for  all  parties  concerned. 

I  finally  succeeded  in  getting  Rust  out  of  the  meeting  and 
getting  Eaton  and  Rust  together  in  another  room.  Among 
other  things,  Eaton  demanded  as  a  condition  to  his  not 
breaking  the  whole  situation  wide  open,  that  Rust  give  him 
his  word  that  no  further  steps  would  be  taken  in  relation 
to  the  sale  of  the  Brooklyn  Union  plant  until  attempts  had 
been  made  to  settle  all  of  the  differences  between  the  parties 
on  some  amicable  basis. 

Rust  w’as  very  much  upset  but  finally  agreed  to  this. 

And  this  really  was  the  beginning  of  the  negotiations 
which  resulted  ultimately  in  the  1928  transaction. 

•  **#**#*•• 

3961  By  Mr.  Dykman: 

Q.  Mr.  Brookes,  during  the  time  of  your  connection  with 
the  Koppers  Company,  you  met  and  knew’,  I  assume,  Mr. 
Jourdan  and  Mr.  Paige?  A.  That  is  right. 

Q.  Did  you  know’  any  other  officers  of  the  Brooklyn  Union, 
or  directors,  during  that  time,  that  you  recall?  A.  To  the 
best  of  my  recollection,  I  did  not.  I  have  forgotten  whether 
vou  w’ere  a  director,  Mr.  Dvkman. 

Q.  I  never  w’as  a  director.  You  knew  me  as  attorney  for 
the  company.  A.  That  is  correct. 

Q.  You  and  I  appeared  together  in  this  application  be¬ 
fore  the  Public  Service  Commission  for  approval  of  the 
transfer.  A.  That  is  correct. 

Q.  Of  the  coke  oven  plant.  Now’,  during  the  times,  Mr. 
Brookes,  did  vou  ever  carrv  anv  instructions  from  vour 
people  to  Mr.  Jourdan  or  Mr.  Paige  as  to  what  they  should 
do  on  any  particular  subject?  A.  I  certainly  did  not. 

Q.  Did  you  ever  give  any  yourself  ?  A.  I  did  not. 

Q.  Did  you  ever  hear  any  officer  or  representative  of  the 
Koppers  interests  other  than  yourself  give  any  in- 

3962  structions?  A.  I  did  not.  Quite  the  contrary. 
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Q.  Now,  when  you  say  quite  the  contrary,  what  do 
'  you  mean?  A.  I  mean  that  the  Koppers  Company  would 
never  have  felt  in  a  position  for  a  moment  to  have  adopted 
i  such  an  attitude  towards  the  Brooklyn  Union  officials.  The 
relationship  between  Mr.  Rust  and  Mr.  Jourdan  was  a  very 
friendly,  pleasant  relationship  between  two  gentlemen,  that 
was  all. 

Q.  Each  representing  his  own  concern  and  each  looking 
out  for  its  individual  interests  as  he  conceived  them?  A. 
That  is  entirely  right.  I  might  add  to  that  that  my  concep¬ 
tion  of  Mr.  Jourdan  was  that  he  wasn’t  a  man  to  be  ordered 
about  by  anybody. 

Q.  Well,  do  you  make  any  distinction  in  that  respect  be¬ 
tween  him  and  Mr.  Paige?  A.  Not  at  all. 

****••#•** 

4016  HOBART  B.  BAIRD. 

4017  Direct  Examination. 

The  Examiner :  Will  you  please  give  your  name  and  ad¬ 
dress  to  the  reporter? 

The  Witness :  My  name  is  Hobart  B.  Baird ;  my  address 
Auchmaddem  Farm,  Westchester,  Pennsylvania. 

By  Mr.  Michie: 

Q.  What  is  your  position?  A.  I  am  vice  president  of  the 
Koppers  Coal  Company  in  charge  of  the  sales  of  that  com¬ 
pany. 

Q.  Where  is  your  office?  A.  My  headquarters  are  in 
Pittsburgh,  although  I  have  an  office  in  New  York  and  spend 
some  time  at  the  company’s  other  district  offices. 

Q.  What  has  been  your  business  experience?  A.  Prior 
to  my  coming  with  the  Koppers  Company  in  1934,  I  was 
vice  president  of  the  Berwin-White  Coal  Mining  Company 
in  New  York,  in  charge  of  their  sales  and  distribution  for  a 
period  of  six  years. 
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Prior  to  that  time,  I  was  a  partner  in  the  Aero  Pulveriz¬ 
ing  Company,  headquarters  in  New  York,  which  company 
was  a  manufacturing  and  sales  company  engaged  in  the 
manufacture  and  sale  of  pulverized  coal  apparatus.  I  was 
in  charge  of  the  sales  of  that  company.  Did  I  mention 
that  is  five  years? 

4018  Prior  to  that  I  was  for  four  years  electrical  engi¬ 
neer  of  the  United  Gas  &  Electric  Engineering  Cor¬ 
poration,  of  New  York,  in  charge  of  the  design,  construc¬ 
tion  and  operation  of  power  plants,  transmission  lines,  and 
other  electrical  apparatus. 

Off  the  record,  how  far  do  you  want  to  go  back? 

Q.  All  the  way.  A.  Prior  to  that,  I  had  three  years — 
about  three  years,  in  the  United  States  Army  during  the 
War. 

Prior  to  that,  I  was  engaged  in  operating  a  group  of 
utilities  in  Maryland  and  West  Virginia  under  the  direc¬ 
tion  of  Sanderson  Porter  of  New  York,  for  about  five  years. 

Prior  to  that  time,  I  was  engaged  in  the  same  type  of 
work  in  a  smaller  capacity,  lesser  capacity,  under  the  direc¬ 
tion  of  J.  G.  White  &  Co.,  New  York,  for  about  three  years. 

My  experience  prior  to  that  was  a  four-year  apprentice¬ 
ship  course  in  shop  practice,  and  I  was  a  graduate  of  the 
Hanover  Institute  of  Technology,  Hanover,  Germany. 

Q.  Did  you  say  when  you  joined  the  Koppers  Coal  Com¬ 
pany?  A.  Yes,  sir;  I  said  I  joined  the  Koppers  Coal  Com¬ 
pany  about  1934. 

Q.  And  have  you  been  vice  president  in  charge  of  sales 
ever  since  then?  A.  I  have. 

Q.  As  such,  is  it  your  duty  to  negotiate  the  more  im¬ 
portant  sales  contracts  of  the  company  ?  A.  Yes,  sir. 

4019  Q.  And  pursuant  to  that  duty,  have  you  nego¬ 
tiated  sales  contracts  with  the  Brooklyn  Union  Gas 

Company?  A.  I  have,  for  about  three  years. 

When  I  originally  came  with  the  company,  Mr.  J.  P.  Wil¬ 
liams,  our  president,  handled  the  large  coke  plants  and  gas 
company  contracts  himself.  He  has  gradually  introduced 
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me  into  the  negotiations,  and  for  the  last  three  years  I  have 
had  the  dealings  direct. 

Q.  When  you  say  “Mr.  Williams  is  our  president”,  you 
refer  to  what  company?  A.  The  Koppers  Coal  Company. 

Q.  With  whom  have  you  dealt  in  negotiating  the  Brook¬ 
lyn  Union?  A.  In  negotiations  in  the  matter  of  price,  have 
all  been  with  Mr.  Clifford  Paige.  I  have  had  dealings  with 
other  people  in  connection  with  deliveries  of  coal,  analyses, 
movement  of  vessels,  and  so  on,  but  price  matters  have  been 
with  Mr.  Paige. 

Q.  How  have  you  gone  about  these  negotiations?  Just 
describe  wrhat  takes  place.  A.  Pretty  much  the  same  wray  as 
wre  go  about  any  other  large  piece  of  business. 

The  sale  of  large  blocks  of  coal,  such  as  this  particular 
contract,  involves  being  in  very  close  touch  with  the  busi¬ 
ness  all  during  the  contract  year. 

4020  We  know  by  contact  from  time  to  time  how  the 
customer  is  satisfied  with  the  coal,  what  his  plans 
are,  wrhether  he  is  considering  changes  in  the  kind  of  coal 
he  is  using,  and  we  usually  know’  through  this  means  very 
early  in  the  year  whether  w’e  are  going  to  have  an  oppor¬ 
tunity  to  submit  an  offer  on  his  requirements  for  the  com¬ 
ing  year,  as  to  what  kinds  of  coal,  what  quantities  of  coal. 

When  wre  have  that  information  w’e  usually  have  a  pretty 
good  idea  of  wrhat  the  market  for  that  kind  of  coal  is,  and 
in  this  particular  case  I  would  contact  Mr.  Paige  perhaps 
late  in  February  or  early  in  March,  and  tell  him  that  our 
ideas  of  price  were  along  certain  lines. 

We  might  discuss  the  matter  at  some  length  at  that  inter¬ 
view,  or  Mr.  Paige  might  say,  “Well,  I  w’ant  to  look  into 
the  matter  a  little  bit,  I  would  like  to  talk  about  it  again.” 

We  probably  would  have  three  or  four  interview’s  before 
a  satisfactory  price  wras  agreed  upon. 

In  the  meantime,  Mr.  Paige  has  his  own  way  of  checking 
the  price  at  which  we  are  offering  coal. 

We  haven’t  been  always  in  complete  agreement  as  to  w’hat 
was  a  fair  price,  but  we  have  always  reached  such  an  agree¬ 
ment  before  we  got  through. 
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Mr.  Paige  hasn’t  always  been  easy  to  satisfy.  In  fact,  we 
have  regarded  him  as  rather  a  tough  customer. 

Does  that  answer  your  question? 

4021  Q.  Yes,  sir.  Does  he  take  your  word  for  the  going 
price  as  readily  as  some  other  of  the  big  customers 

that  you  deal  with?  A.  No,  he  does  not.  And  we  are  anxious 
that  he  not  take  our  word. 

He  checks  what  w’e  tell  him  very  carefully. 

Q.  Does  the  fact  that  Koppers  Company  owns  a  big  block 
of  stock  in  Brooklyn  Union  enter  into  your  negotiations 
■with  Mr.  Paige  in  any  way?  A.  No,  sir. 

Q.  Does  the  fact  that  you  have  consistently,  over  a  period 
of  years,  sold  him  very  large  tonnages  of  coal  affect  your 
negotiations  in  any  way?  A.  Well,  I  don’t  think  it  does, 
except  that  the  larger  the  customer  and  the  larger  the  per¬ 
centage  of  his  business  which  is  enjoyed  by  any  supplier, 
the  more  careful  the  supplier  is  or  has  to  be  to  keep  him 
satisfied  in  every  respect. 

Q.  And  to  give  him  a  break  on  price  where  there  is  any 
doubt?  A.  Well,  that  is  keeping  him  satisfied. 

Q.  Do  your  negotiations  with  Brooklyn  Union  differ  in 
any  w^ay  from  those  with  other  companies  to  whom  you  sell 
large  tonnages  of  coal,  but  in  which  you  have  no  stock  in¬ 
terest?  A.  No,  sir ;  I  don’t  think  that  they  do. 

Q.  Is  the  matter  of  stock  ownership  ever  discussed 

4022  in  your  negotiations?  A.  It  never  has  been 

•  ••«•••••• 

ADRIAN  H.  LARKIN. 

4873  Direct  examination. 

By  Mr.  Dykman : 

Q.  Mr.  Larkin,  how  long  have  you  been  a  member  of  the 
Bar  of  the  State  of  New  York?  A.  Over  50  years. 

Q.  Your  present  firm  is  Larkin,  Rathbone  &  Perry,  with 
offices  at  70  Broadway?  A.  Yes,  sir. 

Q.  What  were  the  previous  names  of  that  firm?  A.  Lar¬ 
kin  &  Perry;  Larkin,  Rathbone  &  Perry;  Joline,  Larkin  & 
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i  Rathbone;  Butler,  Notman,  Joline  &  Mynderse;  Butler, 
Stillman  &  Hubbard.  Now,  that  takes  you  back  to  about 
I  ’82  or  ’83.  That  is  far  enough;  isn’t  it? 

Q.  I  think  that  is  far  enough.  What  are  your 
i  4874  present  corporate  connections,  Mr.  Larkin?  Of  what 
corporations  are  you  a  director.  A.  Brooklyn  Union 
Gas — you  have  heard  of  that — Virginian  Railway ;  Lanston 
Monotype  Machine;  Sloss-Sheffield  Steel  &  Iron  Co.;  U.  S. 
Industrial  Alcohol  Co. 

Q.  The  record  shows,  Mr.  Larkin,  that  you  have  been  a 
i  director  of  the  Brooklyn  Union  Gas  Company  since  Febru- 
i  ary  26,  1925.  Does  that  accord  with  your  recollection?  A. 
That  is  right. 

Q.  And  a  member  of  the  Executive  Committee  since 
March  25,  1937  ?  A.  That  is  correct. 

Q.  How  did  you  come  to  go  on  the  Board  of  Directors  of 
the  Brooklyn  Union?  A.  Mr.  Jourdan  asked  me  to  go.  I 
think  it  was  at  Mr.  Coe’s  suggestion.  Mr.  Jourdan  was 
president,  you  know,  at  the  time. 

Q.  Now,  you  also  are  a  successor  trustee  under  the  will  of 
Henry  H.  Rogers,  Sr.,  are  you  not?  A.  That  is  correct. 

Q.  You  succeeded  Mr.  John  Sterling;  was  it?  A.  Yes. 

Q.  Of  Sherman  &  Sterling?  A.  Yes. 

Q.  When  was  that  appointment  made,  approxi- 
4875  mately?  A.  It  was  in  1928,  May  or  June,  something 
along  there. 

Q.  Now,  what  legal  services, — I  don’t  mean  in  any  detail, 
but  the  general  nature  of  them, — has  your  firm  performed 
for  the  Virginian  Railway?  What  has  been  your  connection 
with  it?  A.  Oh,  very  little.  We  have  been  the  general  coun- 
i  sel  for  seven  years,  but  we  have  not  done  very  much  here 
i  because  the  general  solicitor  handles  the  legal  matters.  We 
are  more  or  less  in  a  consultant  capacity. 

Q.  The  Railway,  I  take  it,  then,  has  attorneys  in  the 
South?  A.  Oh,  yes,  general  solicitors. 

Q.  General  solicitors?  A.  Very  well  equipped  men,  too. 

Q.  So  that  you  have  acted  in  a  consulting  capacity?  A. 
More  or  less ;  yes. 
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Q.  Have  you  ever  performed,  you  or  your  firm,  any  legal 
services  for  any  of  the  Koppers  Companies?  A.  No. 

Q.  Or  for  the  Brooklyn  Union  Gas  Company?  A.  No. 

Q.  What  was  your  first  contact,  sir,  with  any  representa¬ 
tives  of  the  Koppers  Company?  A.  Oh,  that  was  back  in  ’33, 
when  the  then  president  of  the  Koppers  Company, 
4876  Rust,  and  I  had  a  number  of  conferences  in  the 
Spring  or  early  summer  of  ’33.  Nothing  came  of 
them.  That  was  my  first  contact. 

Q.  That  was  in  connection  with  a  possible  purchase  of 
stock  in  the  Virginian  Railway?  A.  That  is  correct. 

Q.  Now — 

Mr.  Ackermann:  Mr.  Dykman,  will  you  ask  Mr.  Larkin 
to  speak  a  little  louder,  please? 

Mr.  Dykman:  Will  you  speak  a  little  louder?  Mr.  Acker¬ 
mann  has  difficulty  in  hearing  you,  sir. 

The  Witness :  I  am  sorry. 

By  Mr.  Dykman : 

Q.  Now,  those  negotiations  were  resumed,  were  they  not, 
Mr.  Larkin,  in  1936?  A.  Oh,  yes,  in  1934  there  was  some 
talk  with  Mr.  Brown  of  the  Koppers  Company.  They  re¬ 
sumed  in  1936  rather  intensively. 

Q.  And  at  that  time  did  you  take  part  in  those  negotia¬ 
tions  with  Mr.  Coe,  representing  what  we  might  call  for  con¬ 
venience  the  Rogers  interests?  A.  I  did. 

Q.  Those  negotiations  in  1936  finally  culminated  in  the 
sale  of  stock  which  has  already  been  described  by  Mr.  Coe 
on  the  record?  A.  Yes. 

4S77  Q.  Now,  did  you  ever  have  any  other  relations  with 
Mr.  H.  B.  Rust,  aside  from  that  transaction?  A.  No, 
not  since  ’33,  which  was  the  last  I  saw-  of  Rust.  He  died  a 
year  or  two  ago. 

Q.  But,  at  any  rate,  your  relations  with  Mr.  Rust  were 
confined  to  this  transaction  involving  the  Virginian  Rail¬ 
way?  A.  Involving  his  desire  to  purchase  some  of  the  stock 
of  the  Virginian  Railway. 
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Q.  Now,  with  what  other  officers  or  representatives  of  the 
Koppers  Company  have  you  been  acquainted?  A.  Well,  as 
I  told  you,  Brown  in  1934  talked  with  me  on  the  same  sub- 
,  ject,  and  then  it  wasn’t  until  1936,  I  think  about  the  middle 
of  the  year,  that  Tierney  got  in  touch  with  me. 

Q.  So  you  knew  Mr.  Stanley  Brown?  A.  Yes. 

Q.  And  Mr.  John  T.  Tierney?  A.  Yes,  I  met  Tierney  in 
1936,  in  the  middle  of  the  year. 
i  Q.  Now,  what  other  Koppers  people  have  you  known  and 
come  in  contact  with ?  A.  Since  then? 

Q.  Yes.  A.  Their  legal  department. 

4878  Q.  Mr.  Michie,  here,  you  know?  A.  Yes ;  I  had  long 
negotiations  with  him. 

Q.  And  who  else,  Mr.  Larkin?  A.  I  have  forgotten  the 
name. 

Q.  Well,  you  know  these  men  who  are  here  in  the  room? 
A.  Yes. 

Q.  Representing  the  Koppers  as  lawyers  ?  A.  Yes. 

Q.  Now,  Mr.  Larkin,  have  you  ever  discussed  the  affairs 
of  the  Brooklyn  Union  Gas  Company  with  any  of  these  men, 
i  and  if  so,  with  which  ones  of  them?  A.  Do  you  mean  these 
men  in  the  room? 

Q.  No,  I  mean  the  men  you  have  mentioned, — Mr.  Brown, 
Mr.  Tierney,  or  anybody  else.  A.  Only  with  Mr.  Tierney, 
i  He  communicated  with  me  and  I  think  I  wrote  him  a  couple 
!  of  brief  letters  and  he  talked  with  me  about  the  increased 
I  real  estate  taxes.  I  told  him  that  there  was  nothing  that 
could  be  done  about  it  except  to  review  the  matter  in  the 
Courts.  Well,  I  think  it  was  another  time,  or  it  may  have 
been  the  same  time,  that  he  talked  with  me  about  the  Public 
Service  Commission,  and  I  told  him  that  we  had  to  be  gov¬ 
erned  by  their  orders  and  rules,  and  that  if  he  had  any  ob¬ 
jections  to  them,  they  could  be  reviewed  in  Court.  Now,  I 
i  think  another  time  he  talked  with  me  about  Mr.  Paige,  asked 
I  me  what  I  thought.  I  told  him  I  thought  he  was  a  splendid 
man,  most  efficient,  had  his  company  well  in  hand. 

4879  Q.  Do  you  recall  whether  you  discussed  ever  with 
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Mr.  Tierney  a  possible  assistant,  and  what  you  might 
call  a  righthand  man  for  Mr.  Paige?  A.  No,  it  may  have 
been  that  in  this  conversation  with  Tierney,  that  I  said  I 
thought  Paige  ought  to  have  an  understudy.  I  don’t  recall 
that. 

Q.  Now,  aside  from  those  subjects,  Mr.  Larkin — A.  But 
I  did  not  ask  him  for  any  understudy.  I  merely  mentioned 
the  fact. 

Q.  That  is,  when  you  say  you  did  not  ask  him,  you  mean 
you  did  not  ask  Mr.  Tierney  to  suggest  any  one?  A.  Ab¬ 
solutely  not. 

Q.  Now,  aside  from  those  three  subjects  of  conversation, 
Mr.  Larkin,  do  you  recall  anything  else  discussed  with  Mr. 
Tierney?  A.  No,  there  wasn’t  anything. 

Q.  Do  you  recall  any  discussion  of  Brooklyn  Union 
affairs  with  any  one  else  connected  with  the  Koppers  Com¬ 
pany?  A.  No,  I  do  not. 

Q.  Now,  as  compared  with  the  Brooklyn  Union  Gas  Com¬ 
pany,  have  you  discussed  the  affairs  of  the  Virginian  Rail¬ 
way  with  these  Koppers’  men?  A.  Oh,  not  much.  The  only 
thing  that  I  remember  is  that  they  sent  me  a  study  as  to  the 
economies  that  would  result  from  leasing  Page. 
4880  Q.  That  is  the  Page  Mine,  not  President  Paige? 

A.  Yes.  I  had  their  studies  examined,  and  either  by 
telephone  or  some  other  way,  I  sent  word  to  Tierney  that 
that  had  been  a  matter  of  study  of  hours  for  two  years.  We 
were  then  in  negotiations  for  leasing  the  mine.  Of  course, 
Tierney  would  talk  about  dividends,  and  I  told  him  that  was 
a  matter  for  the  Board  of  Directors  and  at  the  appropriate 
time  they  would  probably  declare  the  proper  dividends. 

Q.  WTien  you  speak  of  dividends,  you  are  referring  to 
dividends  of  the  Virginian  Railway?  A.  Yes,  that  is  the 
subject  we  were  talking  about. 

Q.  Now,  before  we  leave  that  subject,  Mr.  Larkin,  have 
you  discussed  the  affairs  of  the  Brooklyn  Union  with  any 
other  Koppers’  man?  A.  No.  They  are  just  stockholders. 
The  Koppers  people,  are  just  stockholders. 
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Q.  Has  any  officer  or  representative  of  the  Koppers 
Company  ever  requested  or  suggested  that  you  take  any 
position  or  do  anything  with  reference  to  the  Brooklyn 
Union  Gas  Company?  A.  No. 

Q.  Or  vote  for  or  against  any  proposal?  A.  No. 

Q.  Has  any  officer  or  representative  of  the  Koppers  Com¬ 
pany  ever  inquired  of  you  what  your  attitude  upon 

4881  any  question  or  proposal  relating  to  the  Brooklyn 
Union  Gas  Company  was?  A.  No. 

Q.  Has  any  officer  or  representative  of  the  Koppers  Com¬ 
pany  ever  discussed  with  you,  or  ever  asked  you  to  explain 
why  you  have  taken  a  position  upon  any  particular  subject 
concerning  the  Brooklyn  Union  Gas  Company?  A.  No. 

Q.  Or  sought  to  change  a  position  taken?  A.  No;  never 
talked  about  any  position. 

Q.  And  have  you,  as  a  director  or  otherwise,  been  aware 
of  any  such  conduct  with  reference  to  any  persons  connected 
with  the  Brooklyn  Union  Gas  Company?  A.  There  were 
no  such — just  a  moment — about  three  meetings  ago  I  put 
that  question  squarely  up  to  each  one  of  the  directors.  They 
were  all  present  and  they  all  said  there  had  never  been  any 
attempt  to  exercise  control  or  influence  or  anything  of  that 
sort.  They  are  men  of  high  standing  and  character. 

Q.  Now,  as  a  director,  Mr.  Larkin,  of  Brooklyn  Union, 
did  you  know  of  the  fact  that  the  Bartlett  Hayward  Com¬ 
pany  was  doing  construction  work  at  different  times  and 
also  doing  appraisal  and  inventory  work?  A.  I  did.  They 
started,  I  think  their  first  engagement  with  Brooklyn 

4882  Union  Gas,  the  records  show  and  I  have  been  in¬ 
formed  of  it,  I  don’t  know  of  my  own  knowledge, — 

was  1908.  They  did  appraisal  work  and  consulting  work 
right  up  to  the  time  they  built  the  Greenpoint  Plant. 

Q.  And  have  you  been  aware,  as  a  director,  of  the  pur¬ 
chase  of  coal  from  the  Koppers  Coal  Company  in  recent 
years?  A.  Yes,  all  those  matters  were  discussed  before  the 
Board,  the  price  of  coal,  and  the  Board  knew  all  about  it. 

Q.  And  how  about  the  matter  of  the  sale  of  coke  to  the 
Koppers  Company?  Have  you  been  aware  of  that,  and  has 
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it  been  discussed?  A.  Yes;  it  was,  at  the  time.  It  was  a 
Godsend  to  us  because  we  would  have  been  put  in  the  coke 
business. 

Q.  And  you  were  aware,  were  you  not,  of  the  proposal 
to  sell  the  coke  oven  gas  plant  to  the  Koppers  Company? 
A.  Very  well  informed  about  it. 

Q.  Now,  have  you  been  aware  of  the  fee  paid  the  Koppers 
Company  and  the  various  services  performed?  A.  Yes; 
that  came  before  the  Board  every  year. 

Q.  Then  am  I  to  understand  that  each  one  of  these  sub¬ 
jects,  about  which  I  have  just  asked  you  questions,  have 
been  matters  of  discussion  at  the  Board?  A.  Everything 
that  went  on  in  that  company,  except  the  small,  details  of 
operating  matters,  was  discussed  freely  at  the  Board  meet¬ 
ings. 

Q.  And  you  have  voted  upon  these  subjects  and 
4883  they  have  had  your  approval?  A.  Yes. 

Mr.  Dykman :  I  think  that  is  all. 

Cross-Examination. 

By  Mr.  Ackermann : 

Q.  How  would  you  describe  your  relationships  with  the 
Koppers ’  people,  with  regard  to  the  Virginian  Railway? 
Would  you  say  they  were  quite  friendly?  A.  What  was 
that? 

Q.  Your  relationships  with  Koppers  *  representatives 
with  regard  to  Virginian  Railway,  are  they  quite  friendly? 
A.  Oh,  yes,  they  are  friendly.  I  don’t  have  many.  I  have 
described  all  I  had. 

Q.  Well,  they  have  discussed  certain  matters  with  you 
from  time  to  time?  A.  No,  because,  as  I  stated,  the  only 
thing  that  I  remember  is  this  question  of  the  leasing  of  the 
Page  Mine,  and  the  other,  the  question  of  dividends,  what 
dividends  they  were  going  to  pay,  and  I  gave  them  a  stock 
reply.  That  is  all  I  recall. 

Q.  You  took  an  inspection  trip  with  them  over  the  lines; 
did  you  not?  A.  Oh,  yes,  surely. 
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Q.  Did  they  approve  of  the  way  in  which  the  road  was 
being  managed?  A.  They  did. 

4884  Q.  Have  they  voted  their  stock,  so  far  as  you  know, 
for  the  continuation  of  the  management  of  the  com¬ 
pany?  A.  Yes. 

Q.  Each  year?  A.  Yes. 

Q.  They  have?  There  have  been  no  disputes?  A.  No. 

Q.  Between  the  group  of  which  you  are  a  part,  and  when 
I  say  “the  group  of  w’hich  you  are  a  part,”  I  refer  to  Mr. 
Coe  and  his  family  and  the  Rogers’  interests.  A.  No;  no 
disputes. 

Q.  You  have  gotten  along  pretty  well  together?  A.  Oh, 
yes.  I  don’t  know  who  the  “together”  is.  Do  you  mean  the 
Rogers  family  and  myself,  or  the  Koppers  people  ? 

Q.  I  mean  you  and  the  Rogers  family  on  the  one  hand, 
and  the  Koppers  people  on  the  other  hand.  A.  Oh,  I  have 
practically  very  little  to  do  with  the  Koppers  people.  As 
far  as  the  Board  of  Directors  are  concerned,  a  proxy  state¬ 
ment  goes  out,  with  this  long  thing  on  it  and  people  vote, 
and  they  vote  up  to  in  the  90%  stock.  There  has  never 
been  any  dispute  of  any  directors  since  I  have  had  to  do 
with  it,  since  1918. 

Q.  Mr.  Larkin,  I  show  you  a  photographic  copy  of  a  letter 
dated  March  10,  1938,  purporting  to  be  signed  by 

4885  you,  and  addressed  to  Mr.  Tierney,  and  I  ask  you 
whether  that  is  a  true  copy  of  a  letter  signed  by  you. 

(Hands  witness.)  A.  Yes. 

Q.  That  is?  A.  No  doubt  about  it. 

Mr.  Ackermann :  I  offer  this  letter  in  evidence. 

The  Examiner:  Without  objection,  the  letter  just  iden¬ 
tified  will  be  received  in  evidence  as  Commission’s  Exhibit 
88. 

(The  document  referred  to  was  marked  “Commission’s 
Exhibit  88  in  evidence.”) 

By  Mr.  Ackermann: 

Q.  Now,  you  wrote  to  Mr.  Tierney  at  that  time,  Mr.  Lar¬ 
kin:  “The  next  time  you  come  to  town  will  you  please  let 
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me  know?  I  would  like  to  run  up  to  see  you  and  talk  a  little 
about  things  across  the  river.”  A.  Yes. 

Q.  Now,  what  did  you  talk  about  at  that  time?  A.  Just 
what  I  have  testified  to — increasing  the  taxes  which  were 
tremendous.  And  I  think  you  will  probably  find  another 
letter  that  I  wrote  them.  I  think  I  wrote  them  two  letters, 
and  the  second  letter  related  to  the  activities  of  the  Public 
Service  Commission. 

Q.  And  you  asked  Mr.  Tierney  whether  you  could 

4886  see  him  at  that  time?  A.  The  letter  so  indicates. 

Q.  Yes.  A.  My  recollection  is  that  he  came  into  the 

office. 

Mr.  Dvkman:  Your  office,  Mr.  Larkin? 

The  Witness:  Yes. 

By  Mr.  Ackermann: 

Q.  At  your  request?  A.  No.  There  is  my  request  in  that 
letter,  and  he  probably  called  me  up  and  came  in. 

Q.  Do  you  recall  whether  this  was  Mr.  Tierney’s  answer 
to  that  letter,  Mr.  Larkin?  (Handing  witness  paper.)  A.  I 
have  no  doubt  that  that  is  his  answer. 

Mr.  Ackermann:  I  offer  that  as  Commission’s  Exhibit 
89. 

The  Examiner:  Without  objection,  the  answer  of  Mr. 
Tierney  just  identified  is  received  in  evidence  as  Commis¬ 
sion’s  Exhibit  No.  89. 

(The  document  referred  to  was  marked  “Commission’s 
Exhibit  89  in  evidence.) 

By  Mr.  Ackermann: 

Q.  Now,  after  you  received  that  letter,  did  Mr.  Tierney 
come  to  see  you  ?  A.  I  cannot  be  sure  of  that,  but  that  is  my 
recollection. 

Q.  Now,  a  little  bit  later  you  wrote  another  letters? 
A.  Yes. 

4887  Q.  Is  this  the  letter  that  you  wrote?  A.  I  will 
take  a  look  at  it.  (Witness  examines  paper)  Yes, 

no  doubt  of  it. 
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Mr.  Ackermann :  I  offer  this,  Mr.  Examiner,  in  evidence. 

The  Examiner:  Any  objection? 

Mr.  Dykman :  No  objection. 

The  Examiner:  Without  objection,  the  letter  just  iden¬ 
tified  will  be  received  in  evidence  as  Commission’s  Exhibit 
No.  90. 

(The  document  referred  to  was  marked  “Commission’s 
Exhibit  90  in  evidence.”) 

By  Mr.  Ackermann: 

Q.  Now,  according  to  this  letter,  Mr.  Tierney  had  had  a 
conversation  with  you?  A.  Yes. 

Q.  By  telephone?  A.  Yes. 

Q.  And  you  told  him  that  you  thought  that  Mr.  Paige 
was  working  along  the  lines  in  the  best  interests  of  the 
company?  A.  Yes. 

Q.  And  particularly  along  the  lines  that  Mr.  Tierney  de¬ 
sired?  A.  Yes. 

Q.  Now,  what  were  those  lines  along  which  Mr. 
4888  Paige  was  working?  A.  They  related  to  trying  to 
get  the  taxes  reduced,  and  I  think,  furthermore,  they 
probably  related,  although  I  cannot  be  sure  of  this,  to  the 
attitude  of  the  Public  Service  Commission. 

The  Examiner:  You  mean  in  the  Rate  Case? 

The  Witness :  Yes ;  the  Rate  Case. 

By  Mr.  Ackermann : 

Q.  Now,  Mr.  Larkin,  you  stated  that  at  the  Board  meet¬ 
ings  there  were  discussed  questions  with  regard  to  the  pur¬ 
chase  of  coal.  A.  Oh,  yes. 

Q.  Now,  what  did  Mr.  Paige  state  about  that?  A.  Well, 
he  would  say  that  he  contemplated  buying  the  requirements 
of  coal,  if  from  the  Koppers  people  it  would  be  the  Koppers 
people,  and  the  price  would  be  the  current  price.  I  think 
you  will  find  all  the  way  through  that  the  price  of  coal  was 
the  current  price. 
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Q.  Did  you  ask  him  whether  he  had  ever  dealt  with  other 
coal  companies  to  find  out  whether  he  could  get  a  price 
which  was  possibly  lower  than  the  current  price?  Was  that 
discussed  ?  A.  No ;  because  the  coal  that  was  required  for 
by-product  was  a  semi-hydraulic  coal,  and  the  coal  we  get 
from  the  Chesapeake  &  Ohio  was  that  character  of 

4889  coal.  Coal  sells  itself. 

Q.  Now,  Koppers  Coal  Company  is  not  the  only 
company  that  has  that  coal?  A.  No,  I  don’t  suppose  they 
are,  but  is  just  like  a  man  who  wants  to  have  his  watch  re¬ 
paired.  He  will  send  it  to  a  watchmaker,  not  a  blacksmith. 

Q.  But  the  question  of  other  companies  was  never  dis¬ 
cussed?  A.  The  management  went  into  all  that.  They 
studied  the  coal  situation  and  they  bought  coal  that  was 
the  most  desirable  for  their  particular  operations  and  paid 
current  prices  for  it. 

Q.  You  relied  on  the  management  to  go  into  that  ques¬ 
tion?  A.  Yes;  because  otherwise  I  would  have  to  go  out 
into  the  coal  business,  and  so  would  the  rest  of  the  Board. 
We  would  have  to  abide  by  it. 

Q.  You  did  the  same  thing  on  the  question  of  the  sale 
of  surplus  coke?  A.  Yes;  because  if  we  had  not  sold  the 
coke,  we  would  have  been  in  the  coke  business,  and  it  would 
probably  have  cost  us  from  a  million  to  two  million  dollars 
to  run  a  coke  business ;  and  it  is  a  question  of  whether  you 
will  get  out  on  profit  or  loss,  and  that  would  affect  the 
price  of  gas.  At  that  time  coke  was  in  competition 

4890  with  anthracite,  and  there  were  two  or  three  people 
operating  the  coal  business,  and  we  would  have  been 

in  a  tough  position. 

Mr.  Ackermann :  I  have  no  further  questions. 


Redirect  Examination. 
By  Mr.  Dykman: 


Q.  Mr.  Larkin,  you  spoke  of  Mr.  Tierney  discussing  divi¬ 
dends  of  the  Virginian  Railway  with  you?  A.  Yes. 
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Q.  Has  he  ever  discussed  with  you  the  subject  of  divi¬ 
dends  of  the  Brooklyn  Union  Gas  Company?  A.  Never. 

**•••••••• 

4920  HOWARD  BRUCE. 

**•#*#*•*• 

Direct  Examination. 

4930  Q.  Well,  then,  did  Mr.  Jourdan  consult  you  later 
about  the  proposal  that  the  coke  plant  then  under 

construction  at  Greenpoint  be  sold  to  Koppers?  A.  Oh, 
yes,  I  talked  with  him  of  that. 

Q.  What  did  you  advise  him? 

Mr.  Ackerman :  When  was  this,  if  you  can  fix  the  date, 
Mr.  Bruce? 

The  Witness:  I  can’t  fix  the  date,  but  it  was  while  the 
plant  was  under  construction.  It  was  in  the  early  stages  of 
the  construction.  What  fixes  that  in  my  mind  was  that  if 
Koppers  Company  could  perfect  this — could  make  arrange¬ 
ments  with  the  Brooklyn  Union — that  Koppers 

4931  wished  to  build  a  larger  plant,  because  it  could  man¬ 
age,  handle  more  coke.  If  the  Brooklyn  Union  were 

going  to  owti  and  operate  that,  an  entirely  independent  op¬ 
eration,  they  would  keep  the  coke  consumption  to  the  mini¬ 
mum,  so  as  to  minimize  the  amount  of  coke  that  they  would 
have  to  market  through  domestic  sources. 

So  the  negotiations  must  have  taken  place  during  the 
early  period  of  the  construction  of  that  plant,  because  that 
change  eventually  was  made. 

Q.  The  record  indicates  that  the  larger  plant  was  agreed 
upon  in  September,  1927.  I  judge  from  your  testimony, 
that  these  conversations  with  Mr.  Jourdan  probably  took 
place —  A.  Must  have  been  prior  to  that. 

Q.  In  previous  months?  A.  I  think  the  enlargement  of 
that  plant  came  about  as  a  result  of  these  conversations, 
this  negotiation. 
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Q.  Well,  now,  I  asked  you  what  you  advised  Mr.  Jourdan 
when  you  talked  with  him  about  it?  A.  Well,  I  thought 
that  Mr.  Jourdan — I  thought  that  the  Koppers  Company, 
by  building  and  operating  a  larger  plant,  and  with  their 
long  experience  in  the  operation  and  marketing  of  all  of 
their  products — that  they  could  operate  that  plant  cheaper 
than  Mr.  Jourdan  could  operate  it;  and  I  thought 

4932  that  if  Mr.  Jourdan  could  get  what  seemed  to  be  a 
fair  proposition,  it  was  much  to  his  advantage  to 

avoid,  I  think  it  was  some  $20,000,000  of  bonds  that  Brook¬ 
lyn  Union  had  to  put  out  to  pay  for  this  plant. 

I  thought  if  he  could  shift  the  load  over  to  Koppers  that 
the  margin  of  profit  to  Koppers  largely  came  out  of  the  fact 
that  Koppers  could  operate  it  cheaper  than  Mr.  Jourdan 
could  operate  a  larger  plant,  and  were  more  efficient  and 
had  more  experience. 

Q.  Did  the  question  of  the  Brooklyn  Union’s  going  into 
the  coke  business  enter  into  that  advice?  A.  Verv  much. 

Q.  Did  you  think  that  that  would  be  a  bad  thing  for 
them?  A.  Well,  my  theory  about  a  utility  in  the  coke  busi¬ 
ness  is  that  in  good  times,  when  there  is  a  premium  on  the 
price  of  coke,  and  the  earnings  are  going  up,  you  usually 
get  a  rate  investigation,  and  the  rates  are  predicated  on 
these  high  earnings  from  the  sale  of  coke;  and  when  the 
reverse  is  true,  when  you  go  into  a  period  of  over-produc¬ 
tion,  very  low  prices  for  your  coke,  great  difficulty  in  sell¬ 
ing  your  coke,  your  costs  go  down,  and  you  pretty  near 
starve  before  you  can  get  a  readjustment  of  the  rate. 

In  other  words,  they  take  away  the  peaks,  and  you  don’t 
get — they  don’t  fill  in  the  valleys. 

4933  It  is  a  business  that  always  seemed  to  me  was 
totally  different  in  theory  than  a  utility  business.  A 

utility  business  is  a  pretty  stable  business.  It  has  its  reg¬ 
ular  ups  and  downs,  seasonal  ups  and  downs,  but  when  a 
utility  drops  five  per  cent  of  its  sales,  it  is  a  catastrophe. 
Now,  a  coke  business  may  drop  fifty  or  sixty  per  cent  of 
its  sales,  and  it  is  just  a  part  of  the  general  industrial 
decline. 
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The  two  businesses  don’t  follow  the  same  laws,  and  it 
seems  to  me  that  the  fellow  in  the  coke  business  ought  to 
be  free  to  take  advantage  of  his  peaks,  in  order  to  take  care 
of  himself  in  bad  times ;  and  it  is  right  difficult  for  a  utility 
to  do  that.  They  are  not  geared  up  to  do  it,  in  the  first 
place. 

Q.  Did  the  fact  that  Koppers  was  established  on  Long 
Island  with  its  own  trademark  enter  into  that?  A.  That 
had  considerable  bearing  on  it.  Koppers  had  demonstrated, 
— Koppers  were  the  pioneers  in  the  distribution  of  domestic 
coke.  Koppers  was  the  first  group  in  the  United  States 
that  really  brought  scientific  knowledge  to  bear  on  the  mix¬ 
ing  of  coals  and  the  carbonizing  of  coals,  producing  coke 
for  specific  purposes ;  and  Koppers  had  made  quite  definite 
progress  at  that  time. 

Q.  Did  the  question  of  price  of  gas  enter  into  your 
4934  advice  to  Mr.  Jourdan?  A.  Oh,  my  lord,  yes.  That 
was  a  discussion  of  the  trade  that  covered  months 
and  months.  My  recollection  is  that  the  price  at  which  the 
tentative  agreement  was  reached  was  materially  below  the 
price  at  which  the  negotiations  started. 

Q.  Do  you  think  Mr.  Jourdan ’s  decision  was  influenced 
in  any  way  by  the  fact  that  Koppers  Company  had  ac¬ 
quired  a  small  block  of  stock  in  Brooklyn  Union  a  few 
months  before?  A.  I  should  think  that  that,  if  anything, 
would  influence  Mr.  Jourdan  the  other  way.  He  was  a  right 
remarkable  little  gentleman,  and  I  think  the  idea  of  any¬ 
body  dictating  to  him  or  regulating  him  would  arouse  all 
the  resentment  in  the  world. 

I  think  it  would  be  very  apt  to  work  the  other  way.  I 
think  he  was  a  very  courteous,  considerate  little  gentleman, 
and  if  anybody  was  interested  in  his  company,  he  would  go 
a  long  way  out  of  his  way  to  be  thoughtful  and  considerate ; 
but  I  think,  if  they  presumed  upon  an  ownership,  to  try  to 
correct  his  policies,  they  would  do  themselves  more  harm 
than  good. 
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Q.  What  was  your  connection  with  Koppers  at  that  time? 
This  was,  we  will  say,  August,  1927.  A.  Well,  I  must  have 
been, — I  was  president  or  chairman  of  the  Board  of  the 
Bartlett-Hayward  Company,  which  was — well,  that 

4935  wasn’t  owned  by  Koppers  until  1928.  But  my  only 
contact  with  them  was  due  to  the  fact  that  McClintic- 

Marshall  had  bought  Bartlett-Hayward.  I  was  president 
of  the  Bartlett-Hayward  Company,  and  McClintic-Marshall 
at  that  time  owned  the  Koppers  Company. 

Q.  A  majority  of  the  stock?  A.  A  majority  of  the  stock. 
I  have  no  doubt — 

Q.  Now,  did  this  connection  with  Koppers,  such  as  it 
was,  have  any  influence  on  your  advice  to  Mr.  Jourdan? 
A.  No,  I  don’t  think  so  at  all.  There  never  was  a  conflict 
that  I  can  remember  of  interests  between  the  Brooklyn 
Union  and  Mr.  Jourdan  and  the  Koppers;  but  as  I  have 
testified  once  before,  my  relationship  with  Mr.  Jourdan 
was  so  intimate  in  so  many  different  ways  that  if  there  had 
been  a  conflict  of  interests,  I  would  have  resigned  from 
Koppers.  I  wouldn’t  have  been  a  party  to  it.  I  think  I 
have  testified  to  that  once  before. 

Q.  In  a  preliminary  hearing?  A.  Yes. 

Q.  Not  of  public  record.  A.  I  have  just  a  vague  recol¬ 
lection. 

Q.  Now,  when  the  Public  Service  Commission  refused  to 
approve  the  transfer  of  the  plant,  you  took  some  part  in 
the  resulting  negotiations,  I  believe?  A.  I  didn’t  take  a 
leading  part.  I  probably  knew  what  was  going  on, 

4936  but  I  didn’t  carry  on  any  negotiations  by  any  means. 

Q.  Have  you  been  in  close  touch  with  the  situation 
in  Brooklyn  Union  since  that  time? 

Mr.  Ackermann :  Since  when? 

The  Witness:  Since  when? 

By  Mr.  Michie : 

Q.  1930.  A.  No,  I  would  say  that  my  contact  with  the 
Brooklyn  Union  had  been  getting  less  and  less  from  1930 
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on  to  date.  Now  I  have  practically  none.  In  the  last  few 
years  I  have  had  practically  none. 

Q.  Mr.  Jourdan  died  about  two  years  ago,  a  little  less 
than  two  years  ago?  A.  It  is  further  back  than  that. 

Mr.  Dykman :  1938. 

By  Mr.  Michie: 

Q.  He  was  in  very  bad  health  for  some  years  prior  to 
that?  A.  Yes. 

Q.  You  didn’t  see  as  much  of  him  as  you  did  formerly? 
A.  No. 

Q.  You  did  keep  up  some  contact  from  1930,  and  as  his 
health  declined  you  saw  less  of  him?  A.  I  kept  up 

4937  my  contact  with  him  until  his  health  was  such  that 
it  was  difficult  to  see  him.  At  times  he  couldn’t  see 

anybody. 

Q.  What  was  your  contact  with  Mr.  Paige?  How  many 
times  have  you  seen  Mr.  Paige?  A.  I  have  seen  him  very 
infrequently.  I  don’t  think  I  have  seen  Mr.  Paige  in  the 
last  five  years,  but,  I  suppose,  three  or  four  times.  I  don’t 
think  I  have  seen  him  at  all  for  two  years. 

Q.  Was  your  relationship  with  Mr.  Paige  ever  compar¬ 
able  with  that  you  had  with  Mr.  Jourdan?  A.  No.  I  had 
very  friendly  relations  with  Mr.  Paige,  but  nothing  com¬ 
parable  with  Mr.  Jourdan. 

Q.  Could  your  relationship  with  Mr.  Rust  be  at  all  com¬ 
parable  with  that  that  you  had  with  Mr.  Jourdan?  A.  No. 
I  had  very  friendly  relations  with  Mr.  Paige,  but  nothing 
comparable  with  Mr.  Jourdan. 

Q.  Could  your  relationship  with  Mr.  Rust  be  at  all  com¬ 
pared  with  that  with  Mr.  Jourdan?  A.  No. 

Q.  What  was  your  relationship?  A.  I  got  along  with 
Mr.  Rust.  I  never  classified  Mr.  Rust  as  a  friend  of  mine. 
I  got  along  with  him,  but  I  don’t  think  he  cared  particularly 
for  me,  but  we  got  along.  We  never  came  to  blows. 

Q.  I  take  it  from  the  way  you  say  that  that  you 

4938  didn’t  get  along  any  too  well?  A.  We  got  along. 
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Redirect  Examination. 

By  Mr.  Michie : 

Q.  Mr.  Tierney,  the  Examiner  asked  Mr.  Bruce  if 
4960  he  knew  of  any  gas  company  for  which  the  Koppers 
Company  and  Bartlett-Hayward,  or  Bartlett-Hay- 
ward  had  built  coke  plants  in  which  we  didn’t  own  stock. 
Now,  with  the  exception  of  the  Brooklyn  Union  Company, 
can  you  name  any  gas  company  for  which  we  built  a  coke 
plant,  in  which  we  did  own  stock?  A.  No. 

Q.  Brooklyn  Union  is  the  only  one  that  we  owned  stock 
in?  A.  Yes. 

Q.  Now,  are  there  a  number  we  built  coke  plants  for  in 
winch  we  didn’t  own  any  stock?  A.  Yes. 

Q.  Can  you  name  a  few  of  those  ?  A.  Laclede  Gas  Light 
Company,  in  St.  Louis ;  Providence  Gas  Company,  in  Provi¬ 
dence  ;  Rochester  Gas  &  Electric  Company,  Rochester,  New 
York;  Lynn  Gas  Light  Company,  Lynn,  Massachusetts;  a 
little  one,  West  Boston  Gas  Company,  at  Framingham;  in 
Battle  Creek,  Michigan;  Sterling,  Illinois. 

Q.  And,  in  fact,  nearly  all  of  the  coke  plants  that  have 
been  built  by  gas  utilities  w’ere  Koppers  plants?  A.  That 
is  true. 

Mr.  Michie :  That  is  all. 

The  Witness:  With  the  exception  of  these  two  here 
now. 


Recross-examination. 

By  Mr.  Ackermann: 

Q.  Well,  you  have  built  some  gas  plants  in  which 
4961  you  owned  stock — Connecticut,  Philadelphia. 

Mr.  Michie :  They  are  not  gas  company  plants. 
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By  Mr.  Ackermann : 

Q.  Those  are —  A.  Coke. 

Q.  Coke  plants  in  which  you  sell  your  gas  to —  A.  Like 
the  Peoples  Gas  contract  in  Chicago,  and  the  St.  Paul  plant 
i  of  the  Koppers  Company,  Seaboard  over  here  in  New  Jer¬ 
sey.  We  classed  them  as  coke  plants  selling  gas  rather 
than  construction  contracts  with  the  gas  companies. 

Mr.  Michie :  And  most  of  those  were  built  and  contracts 
made  for  the  sale  of  gas  without  any  stock  interest  in  the 
companies? 

The  Witness:  With  one  exception,  I  believe  that  to  be 
true. 

Mr.  Michie:  That  is  all. 

Mr.  Ackermann :  That  is  all. 

By  Mr.  Dykman : 

Q.  In  other  words,  you  haven ’t  found  it  necessary  to  buy 
I  stock  in  a  company  in  order  to  do  business  with  it?  A.  No. 

Q.  Do  you  find  it  easier  to  do  business  with  or  without 
stock? 

i  Mr.  Ackermann :  I  object  to  the  question. 

A.  I  would  rather  not  have  any  stock. 

*  •  ••  •  •  •  •  •  * 

5109  Mr.  Eastham:  That  closes  the  Brockton  case. 

Apparently  it  is  now  in  order  to  consider  the  ap¬ 
plication  of  Eastern  Gas  &  Fuel  Associates  for  an  order 
under  Section  2  (a)(8)  that  it  is  not  a  subsidiary  of  the  Kop¬ 
pers  Company.  The  Commission  number  is  31-484  and  your 
i  Honor  will  remember  that  this  was  to  be  heard  in  the  third 
group  of  cases  as  prescribed  by  the  Commission  in  its  order 
of  June  13,  1940,  which  has  been  marked  as  Commission’s 
Exhibit  Number  16. 

I  think  it  will  aid  your  Honor  in  what  I  hope  will  be  a 
!  brief  presentation  of  evidence  that  you  have  before  you  ex¬ 
hibits  A  and  B  of  the  so-called  stipulation  and  I  should  be 
i  glad  to  loan  you  these  copies  from  my  own  files. 
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5110  (Discussion  off  the  record.) 

Mr.  Eastham:  The  application  is  numbered  Hoppers’ 
Exhibit  Number  15.  Perhaps  your  Honor  would  like 
to  look  at  that  for  a  minute  (handing  document  to  the  Ex¬ 
aminer.)  As  a  preliminary,  I  should  like  to  offer,  I  think, 
for  what  will  be  the  convenience  of  all  concerned,  four  ex¬ 
hibits,  and  I  suggest  that  they  be  marked  Hoppers’  Ex¬ 
hibits  Numbers  69  to  72,  inclusive. 

First  I  offer  a  recapitulation  of  the  ownership  of  stock 
of  Eastern  Gas  &  Fuel  Associates  as  of  the  time  of  the 
1939  and  1940  annual  meeting.  This  contains  in  convenient 
form  information  which  is  already  in  the  record  in  various 
places.  May  that  be  marked  as  Hoppers’  Exhibit  Number 
69.  I  state  as  secretary  of  Eastern  Gas  &  Fuel  Associates 
that  that  is  correct. 

The  Examiner:  Any  objection? 

Mr.  Ackermann :  No  objection. 

The  Examiner :  There  being  no  objection,  the  tabulation 
just  identified  will  now  be  received  in  evidence  as  Hoppers’ 
Exhibit  Number  69. 

(The  document  referred  to  was  marked  “Hoppers’  Ex¬ 
hibit  69  in  evidence.”) 

Mr.  Eastham :  I  also  offer  a  tabulation  showing  the  vot¬ 
ing  power  of  the  shareholders  of  Eastern  Gas  &  Fuel  As¬ 
sociates  at  the  1939  and  1940  annual  meetings.  I 

5111  state  that  that  is  correct  and  ask  that  it  be  marked 
Hoppers’  Exhibit  Number  70. 

The  Examiner:  Any  objection? 

Mr.  Ackermann :  No  objection. 

The  Examiner :  There  being  no  objection,  the  tabulation 
showing  the  voting  power  at  the  annual  meeting  for  1939 
and  1940  will  now  be  received  in  evidence  as  Hoppers’  Ex¬ 
hibit  Number  70. 

(The  document  referred  to  was  marked  “Hoppers’  Ex¬ 
hibit  70  in  evidence.”) 
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Mr.  Michie :  That  is  voting  power  assuming  100  percent 
attendance  at  the  meeting? 

Mr.  Eastham :  No,  that  is  the  voting  power  of  the  share¬ 
holders. 

Mr.  Michie:  Actually  present? 

Mr.  Eastham :  No,  whether  present  or  not.  It  has  noth¬ 
ing  to  do  with  those  present  at  the  meeting.  I  now  offer  as 
Koppers’  Exhibit  Number  71  a  computation  showing  how 
the  voting  power  of  the  shareholders  as  shown  on  Koppers* 
Exhibit  Number  70  has  been  arrived  at. 

Mr.  Ackermann :  This  computation  is  figured  in  accord¬ 
ance  with  the  charter? 

Mr.  Eastham :  In  accordance  with  the  terms  of  the  dec¬ 
laration  of  trust  of  Eastern  Gas  &  Fuel  Associates  which 
is  in  the  record  as  Exhibit  “H”  of  the  stipulation  and  pro¬ 
visions  will  be  found  on  page  21  of  that  exhibit. 

I  might  explain  that  for  the  benefit  of  the  Ex- 
5112  aminer  roughly  speaking,  each  share  of  preferred 
and  prior  preference  has  three  votes,  because  as  the 
declaration  of  trust  provides,  that  when  either  the  preferred 
or  prior  preference  stock  should  become  four  quarterly 
dividends  in  arrears,  which  happened  in  the  6  percent  pre¬ 
ferred  stock  on  October  1,  1938,  then  the  preferred  and 
prior  preference  stock  together  as  a  class  should  have  as 
many  votes  as  the  common  stock. 

Since  there  were  approximately  three  times  as  many 
shares  of  common  as  there  were  shares  of  both  6  percent 
preferred  and  4%  percent  preference  stock,  naturally  it 
follows  that  the  preferred  and  prior  preference  have  each 
approximatly  three  votes  per  share.  The  computation 
shown  on  that  last  exhibit  carries  the  figure  out  to  3.204455. 

The  Examiner:  Is  there  any  objection  to  this  computa¬ 
tion  going  into  evidence? 

Mr.  Ackermann:  No,  if  Mr.  Eastham  says  it  is  correct. 

Mr.  Eastham :  It  is  correct. 

The  Examiner:  It  will  be  received  in  evidence  as  Kop¬ 
pers  ’  Exhibit  Number  71. 
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(The  document  referred  to  was  marked  “Hoppers*  Ex¬ 
hibit  71  in  evidence.”) 

Mr.  Eastham:  Finally  I  offer  Hoppers’  Exhibit  Number 
72,  a  tabulation  showing  the  votes  cast  at  the  1939  and  1940 
annual  meeting  by  Hoppers  United  Company,  Fuel  Invest¬ 
ment  Associates,  Hoppers  Company  and  the  public. 

5113  I  state  that  this  is  correct,  taken  from  the  records  of 
Eastern  Gas  &  Fuel  Associates. 

The  Examiner:  Any  objection? 

Mr.  Ackermann:  No  objection. 

The  Examiner:  The  tabulation  showing  votes  cast  in 
the  1939  and  1940  annual  meeting  will  now  be  received  in 
evidence  as  Hoppers’  Exhibit  Number  72. 

(The  document  referred  to  was  marked  “Hoppers’  Ex¬ 
hibit  72  in  evidence.”) 

JOHN  T.  TIERNEY. 

Redirect  Examination. 

By  Mr.  Eastham: 

Q.  Mr.  Tierney,  to  review  your  offices  for  a  moment,  you 
are  president  and  chairman  of  the  Executive  Committee  of 
Hoppers  United  Company,  president  of  Fuel  Investment 
Associates,  Chairman  of  the  Board  of  Trustees  of  Eastern 
Gas  &  Fuel  Associates,  and  Chairman  of  the  Board  of  Di¬ 
rectors  of  Hoppers  Company?  A.  That  is  correct. 

Q.  Will  you  please  describe  the  Hoppers  organization  with 
particular  regard  to  the  position  in  it  of  Hoppers  United 
Company,  Fuel  Investment  Associates,  Eastern  Gas 

5114  &  Fuel  Associates,  and  Hoppers  Company?  A. 
Hoppers  United  Company  is  the  top  company  of  the 

Hoppers  System. 

Q.  In  whose  hands  is  the  management  of  Hoppers  United 
Company?  A.  The  management  of  Hoppers  United  Com¬ 
pany  is  in  the  hands  of  an  Executive  Committee  composed 
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of  people  representing  the  major  stockholders,  Mr.  S.  N. 
Brown,  represents  the  Rust  Estate,  Mr.  C.  D.  Marshall,  and 
his  son  John  Marshall  representing  the  Marshall  interests, 
Mr.  R.  H.  McClintic  represents  the  McClintic  interests,  Mr. 
R.  K.  Mellon,  L.  M.  Murray  and  Clarence  Stanley  represent 
the  Mellon  interests,  Mr.  J.  P.  Williams  and  myself. 

Q.  Who  is  Mr.  Williams?  I  am  not  sure  it  is  clear  on 
the  record.  A.  The  Executive  Vice-president  of  Koppers 
United  Company,  President  of  the  Koppers  Company,  Pres¬ 
ident  of  Koppers  Coal  &  Transportation  Company. 

Mr.  Michie:  By  Koppers  Coal  &  Transportation  Com¬ 
pany,  do  you  mean  what  is  known  now  as  Koppers  Coal 
Company? 

The  Witness:  Yes. 

Mr.  Michie:  Koppers  Coal  &  Transportation  Company 
was  a  former  name? 

The  Witness:  Yes.  A.  (continued)  and  Vice  President 
of  Eastern  Gas  &  Fuel  Associates.  He  shares  with  me  the 
management  of  the  so-called  Koppers  group. 

5115  By  Mr.  Eastham: 

Q.  What  is  the  function  of  the  Fuel  Investment  Asso¬ 
ciates?  A.  Fuel  Investment  Associates  was  organized  in 
1929  as  an  intermediate  company  to  hold  the  stock  of  the 
Eastern  Gas  &  Fuel  Associates. 

Q.  Is  that  its  only  purpose?  A.  I  would  say  that  was  its 
only  purpose. 

Q.  What  is  the  purpose  of  Koppers  Company  and  East¬ 
ern  Gas  &  Fuel  Associates  in  the  Koppers  group?  A.  I 
think  there  was  a  chart  shown  here  and  put  into  the  record 
showing  that  the  Koppers  United  Company  have  really  two 
separate  and  distinct  operating  organizations.  One  of  them 
is  the  Koppers  Company,  which  operates  the  Seaboard 
plant,  the  Brooklyn  Division,  selling  coke  in  Brooklyn,  the 
Minnesota  Division,  which  operates  its  St.  Paul  plant,  Tar 
and  Chemical  Division,  Engineering  and  Construction  Di¬ 
vision,  Bartlett-Hayward,  American  Hammer  &  Piston  Ring 
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Division,  Securities  Division  which  owns  the  Wood  Pre¬ 
serving  Corporation,  75  percent  of  the  stock  in  the  Mary¬ 
land  Dry  Dock  Company,  and  other  interests  in  coke  plants 
in  Montreal  and  other  small  investments. 

The  Eastern  Gas  &  Fuel  Associates,  the  Boston  Con¬ 
solidated  &  Gas  Company,  Old  Colony  Gas  Company,  Phila¬ 
delphia  Coke  Company,  Connecticut  Coke  Company, 

5116  Koppers  Connecticut  Coke  Company,  New  England 
Coke  Company,  Mystic  Iron  Works,  Koppers  Coal 

Company,  Mystic  Steamship  Company,  Boston  Tow  Boat 
Company,  and  other  subsidiaries  of  the  Koppers  Coal. 

Q.  How  are  decisions  as  to  the  management  and  opera¬ 
tions  of  the  Koppers  Company  and  Eastern  Gas  &  Fuel  As¬ 
sociates  made?  A.  In  the  case  of  the  Koppers  Company 
they  are  made  by  the  Board,  by  Mr.  Williams,  president  of 
the  company,  and  myself. 

Q.  I  think  you  stated  that  the  Koppers  United  Company 
was  the  top  company  in  the  group.  A.  Yes. 

Q.  Is  it  fair  to  say  that  Koppers  Company  and  Eastern 
Gas  &  Fuel  Associates  are  each  one  step  below  the  top, 
being  in  a  sense  children  of  a  common  parent?  A.  That  is 
true. 

Q.  By  whom  are  the  policies  of  this  top  company,  Kop¬ 
pers  United  Company,  determined?  A.  By  its  Executive 
Committee. 

Q.  That  committee  that  you  have  already  described?  A. 
Yes;  all  major  problems  are  taken  up  by  this  committee 
and  they  recommend  to  either  Eastern  Gas  &  Fuel  Board 
of  Trustees  the  problems  they  think  should  be  taken  care 
of  and  they  do  the  same  thing  with  respect  to  the  Koppers 
Company. 

Q.  What  are  the  duties  and  functions  of  the  Board 

5117  of  Trustees  of  Koppers  United  Company?  A.  In 
the  Koppers  United  Company  the  Board  of  Trustees 

practically  ratify  all  action  taken  by  the  Executive  Com¬ 
mittee.  They  have  supposedly  control  of  the  company,  but 
they  don’t  function  in  that  fashion. 


322  John  T.  Tierney,  Redirect  Examination 

Q.  The  real  control  is  in  the  Executive  Committee,  as 
you  have  described?  A.  The  Executive  Committee.  It  has 
all  the  power  of  the  Board.  It  meets  once  a  month.  I  be¬ 
lieve  the  Board  of  Trustees  meets  quarterly. 

Q.  I  think  you  described  who  determines  the  policy  of  the 
Koppers  Company.  You  said  it  was  the  Board  of  Directors 
and  Mr.  Williams  and  you.  How  are  all  major  policies  of 
the  Koppers  Company  determined,  by  that  group  which 
you  have  just  mentioned?  A.  Yes. 

Q.  Are  they  subject  to  this  Executive  Committee  of  Kop¬ 
pers  United  Company?  A.  Yes,  I  thought  you  meant  the 
Executive  Committee  of  Koppers  United. 

Q.  Who  determines  the  policies  of  Eastern  Gas  &  Fuel 
Associates?  A.  The  policies  of  the  Eastern  Gas  &  Fuel  As¬ 
sociates,  I  would  say,  were  determined  by  this  Executive 
Committee  of  Koppers  United  plus  the  independent 
5118  trustees  represented  by  Charles  Francis  Adams,  a 
banker  in  Boston,  former  Secretary  of  the  Navy, 
Paul  Cabot,  investment  banker,  and  Charles  Coolidge,  a 
member  of  an  outstanding  legal  firm  in  Boston,  Ropes, 
Gray,  Best,  Coolidge  &  Rugg. 

Q.  Is  Mr.  Richards  also  on  that?  A.  Yes. 

Q.  Whom  does  he  represent?  A.  He  was  formerly  Pres¬ 
ident  of  the  Massachusetts  Gas  Companies  and  was  no 
doubt  the  organizer  of  this  company.  He  has  stayed  on  as 
member  of  the  Board  of  Trustees.  I  would  say  he  repre¬ 
sents  outside  stock. 

Q.  Is  Mr.  Webster  of  the  engineering  firm  of  Stone  & 
Webster  also  a  member?  A.  Yes,  he  is  also  a  member. 

Q.  Who  gives  orders  to  Mr.  Lee  as  President  of  the 
Eastern  Gas  &  Fuel  Associates?  A.  I  think  it  would  be 
Mr.  Williams  or  I  would  give  them. 

Q.  Does  Koppers  Company  direct  the  management  or 
policies  of  Eastern  Gas  &  Fuel  Associates?  A.  No. 

Q.  Does  Koppers  United  Company  direct  the  manage¬ 
ment  and  policies  of  Eastern  Gas  &  Fuel  Associates? 

Mr.  Ackermann:  I  think  that  these  questions  are  ob¬ 
jectionable  in  the  same  maimer  as  I  objected  to  the 
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5119  question  before,  and  I  am  willing  to  concede  that  in 
the  case  of  Koppers  Company  directing  management 

policies,  that  the  witness  would  answer  no,  but  that  the 
answer  should  be  stricken  out  as  should  the  question  in 
the  case  of  Koppers  United,  that  the  answer  would  be  yes 
if  the  witness  were  permitted  to  answer. 

The  Examiner:  I  will  sustain  the  objection  and  grant 
the  motion  to  strike  the  question  and  answer. 

By  Mr.  Eastham: 

Q.  What  are  the  arrearages  on  preferred  and  prior  pref¬ 
erence  dividends  as  of  July  1  of  this  year?  A.  The  prior 
preference,  2%  per  share  and  on  the  6  percent  preferred 
it  has  an  arrearage  of  about  1  V/o  per  share. 

Q.  Would  you  accept  lT1^?  A.  Yes,  if  you  say  that  is 
correct. 

Q.  Prior  to  the  acquisition  of  the  voting  right  by  the 
preferred  and  prior  preference  shares,  I  think  it  appears 
in  the  record  that  Koppers  United  Company  directly  or 
through  its  100  percent  ownership  of  Fuel  Investment  As¬ 
sociates  owned  56.8  percent  of  the  voting  shares  of  Eastern 
Gas  &  Fuel  Associates.  Has  there  been  any  change  in  the 
control  or  management  or  operation  of  Eastern  Gas  &  Fuel 
Associates  since  the  preferred  and  prior  preference  share¬ 
holders  obtained  voting  rights  in  October  of  1938?  A. 
No. 

5120  Mr.  Eastham:  That  is  all. 

The  Examiner:  Any  cross-examination? 

Recross-examination. 

Bv  Mr.  Ackermann: 

Q.  Did  the  Koppers  Company  play  any  part  in  the  for¬ 
mation  of  the  Eastern  Gas  &  Fuel  Associates  and  in  the 
acquisition  of  the  stock  of  the  Massachusetts  Gas  Compa¬ 
nies?  A.  I  don’t  know. 

Q.  Well,  would  the  statement  in  the  registration  state¬ 
ment,  and  I  refer  specifically  to  Item  45  of  Eastern  Gas 
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&  Fuel  Associates,  be  correct,  that  is,  Commission’s  File 
Number  2-1963?  A.  I  would  think  it  was  correct. 

Mr.  Ackermann:  Could  we  incorporate  that  statement 
by  reference? 

Mr.  Eastham:  What  is  the  statement? 

Mr.  Michie:  If  it  refers  to  Koppers  Company,  what 
Koppers  Company  were  you  talking  about? 

Mr.  Ackermann :  I  don’t  know  which  one  it  is. 

Mr.  Michie:  You  had  better  check  up  and  see  which  one 
it  is. 

(Discussion  off  the  record.) 

By  Mr.  Ackermann: 

Q.  At  the  time  or  shortly  after  the  formation  of  the 
Eastern  Gas  &  Fuel  Associates,  certain  coke  plants 
5221  were  transferred  from  the  Koppers  Company  to  the 
Eastern  Gas  &  Fuel  Associates,  is  that  correct?  A. 
I  think  it  is.  I  am  pretty  sure  that  the  Philadelphia  and 
Connecticut  Coke  Companies  were  owned  by  Koppers  Com¬ 
pany. 

Mr.  Michie :  By  the  company  now  called  Koppers  Com¬ 
pany? 

The  Witness:  Yes,  then  called  Koppers  Gas  &  Coke 
Company. 

By  Mr.  Ackermann  : 

Q.  And  Koppers  Gas  &  Coke  Company  now  known  as 
Koppers  Company  also  owned  some  coal  mines  which  were 
transferred  to  the  Eastern  Gas  &  Fuel  Associates?  A.  I 
believe  that  took  place  later. 

Mr.  Michie:  You  mean  they  owned  some  stock  in  the 
Koppers  Coal  Company  which  was  transferred  to  the  East¬ 
ern  Gas  &  Fuel  Associates? 

The  Witness :  Yes,  at  a  later  date.  That  transfer  took 
place  in  1935  or  1936. 
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By  Mr.  Ackermann: 

Q.  Now,  Koppers  Company  and  Eastern  Gas  &  Fuel  As¬ 
sociates  each  owned  33%  percent  of  the  stock  in  the  Vir¬ 
ginian  Corporation,  did  they  not  I  A.  That  is  true. 

Q.  And  that  is  the  only  ownership  of  Virginian  Corpora¬ 
tion  in  the  Koppers  group  at  all  ?  A.  That  is  true. 

5122  Mr.  Michie:  You  are  referring  only  to  common 
stock? 

The  Witness :  Common  stock. 

By  Mr.  Ackermann: 

Q.  Well,  there  are  a  number  of  coke  plants,  are  there  not, 
in  the  Koppers  System?  Some  of  them  are  owned  by 
Eastern  Gas  &  Fuel  Associates  or  subsidiary  to  the  Eastern 
Gas  &  Fuel  Associates  and  some  of  them  are  owned  by 
Koppers  or  subsidiaries  of  Koppers?  A.  Yes. 

Q.  Are  all  those  supervised  by  Mr.  MacArthur?  A.  With 
the  exception  of  Boston,  that  is  true. 

Q.  He  doesn’t  supervise  the  operation  there?  A.  Not 
in  the  same  fashion  that  he  does  the  others. 

Q.  But  he  supervises  all  other  plants?  A.  Yes. 

Q.  And  they  are  all  run  from  one  office?  A.  That  is  true, 
and  the  reason  for  that  is  the  market  conditions  in  this 
metropolitan  area. 

Q.  Do  any  of  the  Koppers  plants  purchase  coal?  A.  Yes. 
Q.  They  purchase  most  of  that  coal  or  all  that  coal  from 
the  Koppers  Coal  Company?  A.  Practically  so,  yes. 

Q.  Which  is  a  subsidiary  of  the  Eastern  Gas  &  Fuel? 
A.  Yes. 

5123  Q.  To  whom  does  Eastern  Gas  &  Fuel  or  subsid¬ 
iaries  sell  tar?  A.  Tar  and  Chemical  Division  of 
the  Koppers  Company. 

5124  Q.  Does  the  Bartlett-Havward  Company  do  en¬ 
gineering  work  for  the  subsidiaries  of  Eastern  Gas 

&  Fuel,  or  Eastern  Gas  &  Fuel  itself?  A.  Do  construction 
work  for  them. 
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&  Fuel  Associates,  be  correct,  that  is,  Commission’s  File 
Number  2-1963?  A.  I  would  think  it  was  correct. 

Mr.  Ackermann:  Could  we  incorporate  that  statement 
by  reference? 

Mr.  Eastham:  What  is  the  statement? 

Mr.  Michie:  If  it  refers  to  Koppers  Company,  what 
Koppers  Company  were  you  talking  about? 

Mr.  Ackermann :  I  don’t  know  which  one  it  is. 

Mr.  Michie:  You  had  better  check  up  and  see  which  one 
it  is. 

(Discussion  off  the  record.) 

By  Mr.  Ackermann: 

Q.  At  the  time  or  shortly  after  the  formation  of  the 
Eastern  Gas  &  Fuel  Associates,  certain  coke  plants 
5221  were  transferred  from  the  Koppers  Company  to  the 
Eastern  Gas  &  Fuel  Associates,  is  that  correct?  A. 
I  think  it  is.  I  am  pretty  sure  that  the  Philadelphia  and 
Connecticut  Coke  Companies  were  owned  by  Koppers  Com¬ 
pany. 

Mr.  Michie :  By  the  company  now  called  Koppers  Com¬ 
pany? 

The  Witness:  Yes,  then  called  Koppers  Gas  &  Coke 
Company. 

By  Mr.  Ackermann : 

Q.  And  Koppers  Gas  &  Coke  Company  now  known  as 
Koppers  Company  also  owned  some  coal  mines  which  were 
transferred  to  the  Eastern  Gas  &  Fuel  Associates?  A.  I 
believe  that  took  place  later. 

Mr.  Michie:  You  mean  they  owned  some  stock  in  the 
Koppers  Coal  Company  which  was  transferred  to  the  East¬ 
ern  Gas  &  Fuel  Associates? 

The  Witness :  Yes,  at  a  later  date.  That  transfer  took 
place  in  1935  or  1936. 
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By  Mr.  Ackermann: 

Q.  Now,  Koppers  Company  and  Eastern  Gas  &  Fuel  As¬ 
sociates  each  owned  33%  percent  of  the  stock  in  the  Vir¬ 
ginian  Corporation,  did  they  not?  A.  That  is  true. 

Q.  And  that  is  the  only  ownership  of  Virginian  Corpora¬ 
tion  in  the  Koppers  group  at  all?  A.  That  is  true. 

5122  Mr.  Michie:  You  are  referring  only  to  common 
stock? 

The  Witness :  Common  stock. 

By  Mr.  Ackermann: 

Q.  Well,  there  are  a  number  of  coke  plants,  are  there  not, 
in  the  Koppers  System?  Some  of  them  are  owned  by 
Eastern  Gas  &  Fuel  Associates  or  subsidiary  to  the  Eastern 
Gas  &  Fuel  Associates  and  some  of  them  are  owned  by 
Koppers  or  subsidiaries  of  Koppers?  A.  Yes. 

Q.  Are  all  those  supervised  by  Mr.  MacArthur?  A.  With 
the  exception  of  Boston,  that  is  true. 

Q.  He  doesn’t  supervise  the  operation  there?  A.  Not 
in  the  same  fashion  that  he  does  the  others. 

Q.  But  he  supervises  all  other  plants?  A.  Yes. 

Q.  And  they  are  all  run  from  one  office?  A.  That  is  true, 
and  the  reason  for  that  is  the  market  conditions  in  this 
metropolitan  area. 

Q.  Do  any  of  the  Koppers  plants  purchase  coal  ?  A.  Yes. 
Q.  They  purchase  most  of  that  coal  or  all  that  coal  from 
the  Koppers  Coal  Company?  A.  Practically  so,  yes. 

Q.  Which  is  a  subsidiary  of  the  Eastern  Gas  &  Fuel? 
A.  Yes. 

5123  Q.  To  whom  does  Eastern  Gas  &  Fuel  or  subsid¬ 
iaries  sell  tar?  A.  Tar  and  Chemical  Division  of 
the  Koppers  Company. 

5124  Q.  Does  the  Bartlett-Hayward  Company  do  en¬ 
gineering  work  for  the  subsidiaries  of  Eastern  Gas 

&  Fuel,  or  Eastern  Gas  &  Fuel  itself?  A.  Do  construction 
work  for  them. 
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Q.  They  do?  A.  Yes.  I  don’t  think — I  wouldn’t  say 
they  do  engineering  work  for  them. 

Mr.  Eastham:  You  say  they  would  not  do  engineering 
work? 

The  Witness:  Would  not  do  engineering  work  for  them. 
Generally  speaking,  that  would  be  true. 

Mr.  Ackermann:  That  is  all. 

Mr.  Eastham:  No  further  questions. 

The  Examiner :  Excused,  Mr.  Tierney. 

•  ••••••••• 


m. 

EXHIBITS. 

BROOKLYN  UNION  EXHIBITS. 

Brooklyn  Union  Exhibit  No.  4. 

1999  Property  and  Equipment,  Cash  and  Inventories 

as  of  December  31st,  1939 


Land  —  Gowanus 

Land  — Mill  Basin 

Land  —  Jamaica 

Land  —  Flushing  Creek 

$  100,000.00 
142,536.30 
80,399.63 
170,000.00 

Total  Property 

$  492,935.93 

Buildings  —  Gowanus 

Other  Property  — Gowanus 

Buildings  —  Mill  Basin 

Other  Property  —  Mill  Basin 
Buildings  — Jamaica 

Other  Property  —  Jamaica 

Delivery  Trucks 

Passenger  Autos 

$  63,790.47 

255,377.88 
60,918.96 
333,771.45 
32,326.44 
73,061.29 
445,325.44 
16,654.07 

Total  Equipment 

$1,281,226.00 

Total  Property  and  Equipment 

$1,774,161.93 

Brooklyn  Union  Exhibits  5  and  37 
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Cash  246,746.71 

Inventories  280,691.60 

Total  $2,301,600.24 

1/29/40 

Brooklyn  Union  Exhibit  No.  5. 

2000  Cost  of  New  Customers 

(Determined  by  adding  Advertising  Cost,  Salesmens’  Salaries  and  Commissions 

and  1/5  of  Sales  and  Service  Costs) 


Fuel  Year 

Advertising 
&  Salesmens  ’ 
Sal.  &  Comm. 

Sales  & 
Service 
Expense 

1/5  of  Sales 
&  Service 
Expense 

Total 

Num¬ 
ber  of 
New  Cus¬ 
tomers 

Cost  per 
New  'Cus¬ 
tomer 

1937-38 

$  79,197.40 

$170,938.56 

$34,187.71 

$113,385.11 

7,646 

$14.83 

12l48 

1938-39 

105,140.02 

166,853.30 

33,370.66 

138,510.68 

11,101 

1939-40 

91,433.87 

181,011.57 

36,202.31 

127,636.18 

10,455 

12.21 

• 

*  • 

• 

•  • 

•  * 

• 

• 

Brooklyn  Union  Exhibit  No.  37. 

3190  Coke  Oven  Operation 

Objects  of  setting  up  relationship  between  Brooklyn 
Union  and  Koppers: — 

1.  Brooklyn  Union  wants  to  sell  its  by-products  to  the 
best  advantage. 

2.  Brooklyn  Union  wants  Koppers  to  operate  the  coke 
oven  plant. 

3.  Koppers  wants  to  buy  coke  and  to  sell  coal. 

Proposal  now  under  consideration  contemplates  three 
separate  and  distinct  arrangements: — 

1.  Brooklyn  Union  will  contract  to  buy  its  supply  of  coal 
from  Koppers,  on  competitive  basis. 

2.  Brooklyn  Union  will  contract  to  sell  its  surplus  coke  to 
Koppers  at  $7.50  per  net  ton  f.  o.  b.  oven  plant,  tar  at 
per  gallon,  and  ammonium  sulphate  at  per  ton  (1929). 
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3.  Brooklyn  Union  will  engage  Koppers  to  operate  oven 
plant. 

Koppers  guarantees  that  under  their  supervision  gas  will 
cost  no  more  than  14.5^  ( ?)  per  M.  C.  F.,  including  fee  and 
reimbursement. 

Brooklyn  Union  agrees  to  pay  Koppers  $7,000  per  month 
plus  salaries  of  field  supervisors,  approved  by  Brooklyn 
Union. 

Brooklyn  Union  agrees  that  if  cost  of  gas,  as  above  de¬ 
fined,  is  less  than  14.5^  per  M.  C.  F.  both  parties  will  share 
saving  equally.  (Note — 14.5^  per  M.  C.  F.  is  predicated  on 
cost  of  coal  @  $4.90  ( ?)  per  N.  T.  and  selling  price  of  coke 
as  at  present  calculated.  That  tar  and  ammonium  sulphate 
be  credited  at  1929  values.) 

4.  Each  arrangement  to  continue  for  two  years,  after 
i  wdiich  time  either  party  may  terminate  any  or  all  of  its 

contracts  by  one  year’s  written  notice  to  the  other  party. 

Discussion : 

Sale  of  By  Products : 

1  Koppers  now  has  four  coke  distributing  stations  in 
i  Brooklyn  and  Queens.  They  have  a  business  which  has  been 
established  and  growing  for  several  years.  They  are  now 
selling  in  competition  with  other  fuels  about  300,000  tons  of 
1  coke  a  year  in  this  territory.  Brooklyn  Union  can  sell  its 
surplus  coke  to  Koppers  to  net  $7.50  per  net  ton.  Brooklyn 
i  Union  could  not  net  this  price  from  any  other  customer  at 
wholesale  or  retail. 

Koppers  can  sell  tar  and  ammonium  sulphate  to 
3191  better  advantage  than  Brooklyn  Union. 

Purchase  of  Coal : 

Brooklyn  Union  should  be  able  to  buy  its  coal  from  Kop¬ 
pers  on  an  advantageous  basis.  Koppers  owns  its  own 
mines  and  transportation.  Margin  of  stock  should  run  lower 
because  Koppers  has  large  reserves  nearby. 

Operation : 
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Brooklyn  Union  believes  Koppers  handling  operations 
will  produce  gas  more  cheaply  and  assure  the  longest  pos¬ 
sible  life  for  the  plant. 


Brooklyn  Union  Exhibit  No.  53. 

4592  The  Koppers  Construction  Company 

General  Offices,  Union  Trust  Building,  Pittsburgh,  Pa. 

September  30, 1927. 

John  I.  Thompson,  Vice  President 

Securities  and  Exchange  Commission.  Docket  No.  Com¬ 
mission’s  Respondent  Brooklyn  Exhibit  No.  53.  In  the 
matter  of  Koppers.  Date  7-17-40  Witness  Paige  Elec- 
treporter,  Inc.,  Official  Reporters  By  Darrow 

Mr.  C.  E.  Paige,  Vice  President, 

The  Brooklyn  Union  Gas  Company, 

176  Remsen  Street, 

Brooklyn,  N.  Y. 

Dear  Sir : 

Our  engineers  have  given  considerable  thought  to  a  sug¬ 
gested  change  in  the  ovens  for  your  Greenpoint  Works,  and 
we  recommend  that  the  number  of  ovens  be  increased  to 
two  batteries  of  forty  five  ovens  each;  the  ovens  to  be  the 
same  design  as  originally  specified,  except  that  the  taper 
be  made  two  inches  instead  of  one  and  one  half  inches  to 
conform  to  our  most  recent  practice,  the  average  width, 
however,  to  remain  fourteen  inches,  as  originally  specified. 

This  matter  was  discussed  during  our  conversation  on 
•September  28th.  Without  going  into  all  the  details  by  letter 
of  our  reasons  for  making  this  suggestion,  we  believe  these 
changes  will  give  the  plant  greater  flexibility,  which  will 
prove  to  be  of  great  value  in  its  operation. 


! 


Brooklyn  Union  Exhibit  54 


330 

In  agreement  with  our  verbal  understanding,  we  are  pro¬ 
ceeding  with  the  design  along  these  lines,  and  we  would  be 
pleased  to  receive  your  approval. 

Very  truly  yours, 

J.  I.  THOMPSON 
Vice  President. 

JIT*LM 

Brooklyn  Union  Exhibit  No.  54. 

4593  Securities  and  Exchange  Commission  Docket  No. 

Commission’s  Respondent’s  Exhibit  No.  54 
Brooklyn  In  the  matter  of  Koppers  Date  7-17-40  Witness 
Paige  Electreporter,  Inc.  Official  Reporters  By  Darrow 

October  7,  1927 

J.  I.  Thompson,  Vice  President, 

The  Koppers  Construction  Company, 

Union  Trust  Building, 

Pittsburgh,  Pa. 

Dear  Mr.  Thompson : 

As  I  told  you  at  our  interview  last  Wednesday,  we  con¬ 
templated  20,000,000  cu.  ft.  of  oven  gas  per  day. 

The  proposal  now  under  consideration  specifies  from 
19,000,000  to  23,000,000  cu.  ft.  per  day. 

Providing  we  understand  that  this  is  the  range  of  vol¬ 
ume  at  first,  we  have  no  objection  to  your  building  ninety 
ovens  to  furnish  it. 

Our  principal  concern  in  oven  construction  is  to  he  as¬ 
sured  that  the  coke  delivered  shall  always  be  equal  in  qual¬ 
ity  to  that  produced  commercially  anywhere. 

We  do  not  feel  that  the  difference  in  taper,  which  you 
suggest,  could  have  any  particular  effect  on  the  quality  of 
coke  produced,  and  therefore,  we  concur  in  your  recommen¬ 
dation. 

Yours  truly, 


Vice  President 
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Stipulation  FF-1. 

The  Brooklyn  Union  Gas  Company 
176  Remsen  Street 


t 

i 


Brooklyn,  New  York 

March  6, 1931 

James  H.  Jourdan,  President 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Koppers  Building, 

Pittsburgh,  Pa. 

Dear  Mr.  Rust: 

I  know  you  are  already  aware  that  our  annual  stock- j 
holders’  meeting  was  held  yesterday.  I  thought  you  might 
be  interested  in  knowing  how  the  shares  were  voted.  There 
were  outstanding  740,508  shares  on  February  19, 1931.  The 
stockholders  of  that  date  were  entitled  to  vote  at  the  annual 
meeting. 

I  voted  3,748  proxies  out  of  a  total  of  5,302,  or  about  71%. 
These  proxies  represented  572,914  shares,  or  over  77%.  The 
stockholders  voting  in  person  represented  1,470  shares, 
making  a  total  of  574,384  shares  represented  at  the  meeting, 
or  nearly  78%. 

After  the  regular  notice  of  the  annual  meeting  is  sent 
out  we  send  a  reminder  letter  to  those  who  have  not  sent 
their  proxies.  Responses  from  those  letters  represented 
47,455  shares.  Later  we  sent  a  letter  thanking  all  share¬ 
holders  who  sent  proxies. 

We  had  on  our  stock  books  on  February  19, 1931,  holding 
1,000  shares  or  over  94  shareholders  representing  368,444 
shares.  Proxies  were  received  from  75,  representing  326,586  | 
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shares.  Proxies  received  too  late  for  the  meeting  repre¬ 
sented  733  shares. 

I  realize  this  is  much  detail,  but  I  took  a  chance  of  your 
being  interested  in  it. 

Hoping  you  are  feeling  better,  and  with  kind  regards,  I 
remain, 

Very  truly  yours, 

J.  H.  JOURDAN 


1158  Stipulation  FF-2. 

The  Brooklyn  Union  Gas  Company 
176  Remsen  Street 
Brooklyn,  New  York 

June  14,  1932 

James  H.  Jourdan,  President 


Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Pittsburgh,  Pa. 

Dear  Mr.  Rust : 

It  might  interest  you  to  know  the  result  of  the  special 
Stockholders  Meeting  held  today  at  this  office. 

As  you  know,  the  purpose  of  this  meeting  was  to  act  upon 
the  Company’s  plan  for  financing  by  issuance  of  $10,000,- 
000  First  Lien  and  Refunding  Mortgage  5%  Bonds,  Se¬ 
ries  B.  This  is  all  in  accordance  with  the  letter  sent  to 
stockholders  on  May  14. 

The  total  number  of  shares  outstanding  entitled  to  vote 
at  this  meeting  was  741,200 ;  shares  voting  in  favor  of  the 
proposition  597,392,  or  80.6%.  The  total  vote  required  to 
approve  was  two-thirds  of  494,134  shares — thus  the  amount 
received  in  excess  of  the  legal  requirement  was  103,258 
shares. 
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The  Company’s  application  for  this  issue  is  still  pending 
before  the  Public  Service  Commission.  Of  course  I  can¬ 
not  now  state  when  they  will  take  action  on  it. 

Very  truly  yours, 

JAMES  H.  JOURDAN, 
President . 

1159  Stipulation  FF-3. 

The  Brooklyn  Union  Gas  Company 
176  Remsen  Street 
Brooklyn,  New  York 

March  15,  1933 

James  H.  Jourdan,  President 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Koppers  Building, 

Pittsburgh,  Pa. 

Dear  Mr.  Rust: 

It  might  interest  you  to  know  the  result  of  the  Annual 
Stockholders’  Meeting  of  March  2,  1933.  I  don’t  want  to 
bother  you  with  too  many  figures  but  thought  under  exist¬ 
ing  conditions  you  might  like  to  have  this  information. 

On  February  16,  1933,  the  date  as  of  which  stockholders 
were  entitled  to  vote,  there  were  outstanding  741,536 
shares. 

The  total  vote  at  the  meeting  was  606,618,  or  81.8%. 

Of  this  the  President  voted  proxies  representing  601,888 
shares  out  of  a  total  of  741,536,  or  81.2%. 

The  number  of  proxies  voted  by  the  President  was  4,252 
out  of  a  total  of  5,880,  or  72.3%. 

We  had  on  the  stock  books  as  of  February  16, 1933,  hold¬ 
ing  1,000  shares  or  over,  98  stockholders,  representing  383,- 
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486  shares.  Proxies  were  received  from  86,  representing 
355,519  shares. 

With  kindest  regards,  I  am 

Very  sincerely  yours, 

JAMES  H.  JOURDAN, 
President . 


1160  Stipulation  FF-4. 

The  Brooklyn  Union  Gas  Company 
176  Remsen  Street 
Brooklyn,  New  York 

March  14, 1935 

James  H.  Jourdan,  President 


Mr.  H.  B.  Rust,  Chairman  of  the  Board, 

The  Koppers  Company, 

Koppers  Building, 

Pittsburgh,  Pa. 

Dear  Mr.  Rust : 

It  might  interest  you  to  know  the  result  of  the  Annual 
Stockholders ’  Meeting  of  March  7,  1935.  I  don’t  want  to 
bother  you  with  too  many  figures  but  thought  under  existing 
conditions  you  might  like  to  have  this  information. 

On  February  21,  1935,  the  date  as  of  which  stockholders 
were  entitled  to  vote,  there  were  outstanding  744,596 
shares. 

The  total  vote  at  the  meeting  was  576,455,  or  77.7%. 

Of  this  the  President  voted  proxies  representing  576,314 
shares  out  of  a  total  of  744,596,  or  77.4%. 

The  number  of  proxies  voted  by  the  President  was  4,575 
out  of  a  total  of  6,635,  or  69.0%. 

We  had  on  the  stock  books  as  of  February  21, 1935,  hold¬ 
ing  1,000  shares  or  over,  81  stockholders,  representing  344,- 
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216  shares.  Proxies  were  received  from  67,  representing 
314,479  shares. 

With  kindest  regards,  I  am 

Very  sincerely  yours, 

JAMES  H.  JOURDAN, 
President . 

•  ****•#••• 
1194  Stipulation  PP-1. 

Inter-Office  Correspondence 
Seaboard  By-Product  Coke  Company 
Attention  of  Mr.  H.  B.  Rust,  Pres. 

Subject,  Brooklyn  Union  Gas  Company 

Copy 

Jersey  City,  N.  J. 
January  10, 1925 

Dear  Mr.  Rust: 

The  Brooklyn  Union  Gas  Company  offers  good  possibili¬ 
ties  for  an  investment  today  because  of  its  present  condi¬ 
tion  with  reference  to  the  following : 

First :  It  is  located  in  and  is  now  serving  a  very  fast  grow¬ 
ing  section  of  Greater  New  York  and  hence  its  possibilities 
for  expansion  are  extremely  good.  Practically  all  of  the 
increase  in  population  of  Greater  New  York  is  taking  place 
in  the  Brooklyn  Union  Section  and  the  increase  in  apart¬ 
ment  houses  and  residences  during  the  past  year  has  been 
tremendous  and  will  continue  to  be  so  for  some  time  to 
come. 

Second :  For  the  past  several  years  the  Gas  Companies 
in  and  around  New  York  City  have  had  to  contend  with  an 
immense  amount  of  rate  legislation  and  litigation  and  this 
has  been  practically  cleaned  up,  first  of  all  by  the  decision 
of  the  Supreme  Court  case  which  declared  invalid  the  eighty 
cent  gas  law  and  again  by  the  United  States  District  Court 
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which  has  recently  declared  that  the  last  New  York  law 
calling  for  dollar  gas  and  650  BTU’s  is  also  invalid.  The 
last  decision  of  the  United  States  District  Court  also  stated 
that  Consolidated  Gas  Company  of  New  York  was  entitled 
to  earn  at  least  8%  on  the  full  present  value  of  their  prop¬ 
erty  and  this  ruling  is  also  applicable  to  the  Brooklyn  Union 
Gas  Company. 

Third:  The  Brooklyn  Union  Gas  Company  has  at  the 
present  time  six  water  gas  plants  and  so  far  they  have 
done  nothing  whatever  toward  the  manufacture  of  coal  gas 
or  coke  oven  gas  and  on  this  account  their  plant  investment 
is  relatively  low  compared  with  Consolidated  Gas  of  New 
York  or  Peoples  Gas  of  Chicago.  All  of  the  plants  of 
Brooklyn  Union  Gas  Company  were  built  previous  to  the 
war  and  it  is  safe  to  say  that  the  establishment  of  a  present 
day  valuation  before  the  courts  would  permit  them  to  earn 
10%  on  their  new  common  stock,  after  all  convertible  bonds 
have  been  changed  over  to  common  stock. 

Fourth:  The  organization  of  the  Brooklyn  Union  Gas 
Company  as  constituted  up  to  this  time  has  been  very  much 
below  par.  The  various  departments  of  manufacture,  con¬ 
struction  and  distribution  do  not  seem  to  be  held  closely 
together  by  any  one  head.  This  probably  accounts  for  their 
abnormal  leakage  which  during  the  past  two  years  has 
averaged  nearly  11%  compared  with  the  normal  leakage 
of  other  Gas  Companies  of  from  4%  to  6%.  The  water 
gas  plants  are  crowded  and  need  considerable  good  en¬ 
gineering  and  construction.  The  present  cost  of  their  water 
gas  is  approximately  forty-five  cents  per  M.  and  this  with 
the  other  factors  mentioned  above  make  it  possible  for  a 
new  management  to  show  considerable  saving  and  larger 
earnings  in  gas  manufacture,  at  least  part  of  which  should 
go  to  the  stock  holder. 

1195  Fifth :  The  book  value  of  the  stock  today  is  approx¬ 
imately  seventy-five  dollars  per  share,  but  as  soon 
as  a  present  value  has  been  established  before  the  courts  it 
is  safe  to  say  that  the  common  stock  market  value  will  in- 
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crease  to  over  one  hundred  dollars  per  share.  An  invest¬ 
ment  in  the  common  stock  of  a  Gas  Company,  the  size  of 
Brooklyn  Union  Gas  Company,  can  now  be  considered  rea¬ 
sonably  safe  as  gas  is  a  product  which  people  must  have 
and  will  buy  in  any  city ;  there  is  no  competition  from  other 
sources  and  the  courts  have  ruled  favorably  in  establishing 
their  right  to  earn  sufficient  to  cover  cost  and  a  very  rea¬ 
sonable  amount  on  investment. 

Sixth :  An  investment  in  the  stock  controlling  the  Brook¬ 
lyn  Union  Gas  Company  is  of  inestimable  value  to  The  Kop- 
pers  Company  for  the  following  reasons : 

First :  Oil  experts  have  predicted  that  at  the  present  rate 
of  consumption  there  is  only  oil  enough  in  the  United  States 
to  last  for  the  next  ten  or  twelve  years.  All  Gas  Companies 
which  manufacture  water  gas  and  use  oil  are  becoming  more 
afraid  of  the  increase  in  the  price  of  gas  oil,  which  is  bound 
to  come,  and  realize  that  they  must  make  gas  which  will  be 
cheaper  by  some  other  process.  The  Brooklyn  Union  Gas 
Company  making  all  water  gas  as  they  do  are  now  quite 
uneasy,  and  the  time  is  right  to  build  a  coke  oven  plant  in 
Brooklyn.  If  the  Koppers  Company  built  a  plant  for  the 
Brooklyn  Union  Gas  Company  it  may  make  a  profit  of  say 
$1,000,000.00,  but  it  will  then  be  through  and  cannot  expect 
to  make  further  profits.  On  the  other  hand  should  the 
Koppers  Company  build  a  plant  on  the  site  which  we  have 
now  purchased  and  sell  them  gas  on  a  contract  for  twenty 
years,  it  will  be  possible  for  us  to  make  a  profit  of  approx¬ 
imately  $2,000,000.00  per  year  for  that  period,  with  the  pos¬ 
sibility  of  a  renewal  of  the  contract  at  the  expiration  of 
the  twenty  year  period. 

Second :  Should  we  build  them  a  plant,  in  which  they  will 
manufacture  the  gas  and  coke,  then  we  may  expect  ruiness 
competition  in  the  sale  of  domestic  coke  from  the  Brooklyn 
Union  Gas  Company  and  because  of  this  we  may  expect  the 
earnings  of  Seaboard  to  shrink  by  at  least  $1,000,000.00  per 
year. 
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Third:  Should  we  have  an  interest  in  the  control  of  the 
Brooklyn  Union  Gas  Company,  the  Koppers  Company  will 
no  doubt  get  all  of  the  construction  work  on  the  water  gas 
plants  of  Brooklyn  Union  Gas  Company  and  probably  all 
of  their  holder  work.  It  will  also  be  helpful  in  negotiating 
a  favorable  gas  and  coke  contract  for  the  coke  plant 
1196  we  have  in  mind  building.  An  investment  of  the  gas 
situation  in  New  York  would  be  to  much  better  pur¬ 
pose  than  in  companies  whose  business  is  altogether  foreign 
to  ours  and  it  may  be  possible  for  some  of  our  interests  to 
switch  over  from  other  possible  investments  which  will  give 
us  additional  aid  and  control. 

Fourth :  The  amount  of  anthracite  coal  mined  during  the 
past  few  years  has  not  increased  perceptibly,  and  our  ad¬ 
vice  from  the  best  sources  is  that  there  is  little  hope  that  it 
may  increase  and  on  the  contrary  it  will  in  all  likelihood 
decrease.  The  anthracite  coal  mined  from  year  to  year  is 
getting  poorer  in  quality  as  it  contains  much  more  slate  and 
ash,  and  the  costs  of  mining  are  increasing.  During  the 
year  1924  practically  all  of  the  independent  companies  lost 
a  considerable  amount  of  money  in  their  operations  and 
only  three  of  the  old  mine  companies  are  making  good 
money.  The  increase  in  population  in  this  vicinity  demands 
more  fuel  from  year  to  year  and  it  is  safe  to  say  that  this 
increase  will  have  to  be  largely  taken  care  of  by  by-prod¬ 
ucts. 

Fifth :  An  interest  as  indicated  would  not  only  make  sure 
of  a  good  contract  for  the  sale  of  our  gas  but  it  would  prob¬ 
ably  pave  the  way  to  work  out  some  solution  whereby  a  very 
large  plant  might  be  built  by  us  and  supply  gas  not  only  to 
Brooklyn  Union  Gas  Company  but  to  the  Consolidated  Gas 
Company  as  well. 

Sixth :  The  position  of  the  Seaboard  investment  we  have 
will  be  critical  within  two  years,  and  unless  we  take  imme¬ 
diate  steps  to  control  the  coke  situation  in  the  New  York 
Harbor  it  is  safe  to  say  that  we  may  look  for  a  large  amount 
of  trouble.  On  the  other  hand,  if  we  take  a  strong  hold  of 
the  situation  our  course  is  clear  and  well  defined.  We  now 
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know  our  costs  thoroughly  and  the  returns  will  be  large  if 
we  have  the  stamina  and  foresight  to  go  ahead  as  we  should. 

Seventh:  The  construction  of  a  very  large  plant  in  the 
New  York  Harbor  need  not  give  concern  to  any  one  regard¬ 
ing  the  disposition  of  coke,  as  our  costs  are  now  such  that  we 
can  make  a  very  large  differential  on  domestic  coke  when 
compared  with  anthracite,  and  the  coke  is  so  well  estab¬ 
lished  in  the  vicinity  that  there  will  be  little  trouble  in  dis¬ 
posing  of  all  we  have  to  offer,  as  the  construction  of  a  large 
plant  makes  it  possible  to  offer  coke  at  very  low  prices  to 
the  ultimate  consumer. 

1197  Eighth:  The  control  of  the  gas  situation  in  New 
York  considering  our  financial  position,  can  be  ac¬ 
complished  with  an  ultimate  investment  of  not  over 
$2,000,000.00.  It  is  true  we  might  have  to  invest  much  more 
than  that  temporarily  but  it  will  be  possible  to  get  extra 
good  returns  on  the  larger  amount  of  money  invested 
temporarily  and  then  reduce  our  investment  later,  whenever 
wTe  felt  it  proper  to  still  retain  control. 

Yours  truly, 

(S)  D.  MacARTHUR, 

Vice  President 

DMacA/RMB. 

1198  Stipulation  PP-2. 

Inter-Office  Correspondence 
Seaboard  By-Product  Coke  Company 

Attention  of  Mr.  H.  B.  Rust,  Pres. 

Subject  Brooklyn  Union  Gas  Company 

Jersey  City,  N.  J.,  January  12,  1925. 

Dear  Mr.  Rust: 

The  Brooklyn  Union  Gas  Company  results  as  a  consolida¬ 
tion  of  seven  other  gas  companies  in  Brooklyn  on  November 
4th,  1895.  It  also  acquired  later  the  Equity  Gas  Light  Com¬ 
pany  and  owns  all  its  stocks  and  bonds.  It  also  owns  all 
the  stocks  and  bonds  of  its  subsidiary  companies  namely: 
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The  Newtown  Gas  Light  Company — The  Jamaica  Gas  Light 
Company — The  Flatbush  Gas  Light  Company — The  Rich¬ 
mond  Hill  and  Queens  Gas  Light  Company  and  The  Wood- 
haven  Gas  Light  Company.  None  of  these  latter  subsidi¬ 
aries  have  manufacturing  plants  of  their  own  but  are  dis¬ 
tributing  companies  and  purchase  their  gas  from  Brooklyn 
Union  Gas  Company.  The  plants  of  the  Brooklyn  Union 
Gas  Company  have  gas  capacities  and  coal  and  oil  storage, 


testified  to  by 

Plants 

Mr.  Bush  as  follows : 

Gas  Mfg. 

Capacity  Coal  Storage 
Jan.  1, 1924  Jan.  1, 1924 

Oil  Storage 
Jan.  1, 1924 

Citizens 

27,200,000 

80,000 

1,367,640 

Fulton 

13,000,000 

6,000 

1,015,248 

Nassau 

24,500,000 

19,000 

765,230 

Williamsburg 

30,000,000 

18,000 

1,456,000 

Metropolitan 

27,200,000 

34,000 

894,421 

Equity 

2,500,000 

2,200 

209,000 

124,400,000 

159,200 

5,707,539 

The  Honorable  Almet  Reed  Latson,  Special  Master,  in  a 
recent  hearing  in  the  United  States  District  Court  has  just 
issued  a  tentative  report  stating  that  the  present  reproduc¬ 
tion  value  of  the  Brooklyn  Union  Gas  property,  exclusive 
of  investment  in  subsidiaries,  amounts  to  $59,900,000.00  and 
in  this  they  have  not  been  allowed  a  going  value  of 
approximately  10%  as  was  allowed  by  the  Master  in  the 
recent  Consolidated  Gas  case.  The  items  entering  into  this 
reproduction  value,  as  determined  by  the  Master,  are  as 
follows : 


Land .  3,000,000 

Mfg.  Plant  Stations  &  Holders .  14,500,000 

Bldgs.  &  Structures  other  than  Mfg. . .  7,000,000 

Mains  .  17,000,000 

Services .  5,900,000 

Meters  .  4,000,000 

Overhead .  8,000,000 

Equipment  .  500,000 


$59,900,000 
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In  addition  to  the  above  they  will  be  allowed  the  use  of 
$5,000,000.00  for  working  capital  making  in  all  a  total  of 
$64,900,000.00.  If  in  addition  to  the  above  we  assume  that 
they  will  also  be  allowed  to  earn  on  their  investment  in  sub¬ 
sidiaries  an  amount  at  least  equal  to  the  fixed  capital 
1199  of  each,  which  represents  principally  investment  in 
mains,  gas  holders,  etc.,  then  including  everything  we 
have  the  following : 

Fixed  Capital  Woodhaven  .  $  1,419,410.29 

”  ”  Richmond  Hill .  517,812.38 

”  ”  Flatbush  . *  6,957,873.21 

”  ”  Jamaica  .  1,310,474.20 

”  99  Newtown  .  4,435,950.47 

Working  Capital  for  above .  1,000,000.00 

$15,641,520.55 

Adding  B.  U.  G.  Investment .  64,900,000.00 

Total  Investment  to  earn  on .  $80,541,520.55 

8%  on  the  above  amounts  to  $6,443,320.00. 

Flatbush  Gas  Company  has  sold  most  of  its  electric  in¬ 
terests  to  Brooklyn  Edison  Company  and  shortly  its  capital 
stock  'will  be  reduced  to  $2,657,622.00. 

The  general  balance  sheet  of  the  Brooklyn  Union  Gas 
Company  is  given  on  an  attached  sheet. 

The  funded  debt  of  the  Brooklyn  Union  Gas  Company  is 
as  follows : 


Interest 

Due 

$14,736,000.00 

5% 

1945 

264,000.00 

5% 

1945 

6,000,000.00 

6% 

1947 

2,000,000.00  (convertible) 

7% 

1929 

5,579,000.00  (convertible) 

7% 

1932 

The  convertible  debentures  listed  above,  amounting  to 
$7,579,000.00  are  convertible  into  common  stock  on  the  basis 
of  two  new  shares  for  each  hundred  dollar  debenture  and 
because  of  the  present  market  price  of  the  common  stock  it 
is  likely  most  of  these  debentures  will  have  been  converted, 
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thus  leaving  only  $21,000,000.00  of  funded  debt  requiring 
interest  to  the  extent  of  $1,110,000.00  per  year. 

The  capital  stock  of  the  Company  consisted  of  300,000 
shares  of  common  stock  authorized,  of  which  180,000  shares 
were  issued.  On  December  18th,  1923  it  was  arranged  to 
double  the  number  of  common  shares  then  authorized  and 
this  made  360,000  shares  of  common  stock  of  no  par  value 
then  outstanding.  In  addition  to  this  151,580  shares  of  com¬ 
mon  was  reserved  for  conversion  purposes  and  when  all 
debentures  have  been  converted  there  will  be  outstanding 
511,580  shares,  leaving  88,420  shares  of  common  in  their 
Treasury  to  be  used  for  whatever  purposes  the  Directors 
may  decide  on. 

If  now*  wre  subtract  the  bond  interest  of  $1,110,000.00  from 
the  allowable  earnings  of  $6,443,320.00  we  have  a  balance 
of  $5,333,320.00  applicable  to  the  511,580  shares  of  common, 
an  equivalent  of  10.2  on  common  stock. 

Yours  truly, 

D.  MacARTHUR, 
Vice-President. 

DMacA/RMB. 

1200  General  Balance  Sheet  1923 

Assets 


Fixed  Capital  .  $52,894,898.00 

Investments .  8,204,533.00 

Cash .  1,071,787.00 

Advances  to  associated  cos .  5,269,583.00 

Accounts  receivable .  1,294,258.00 

Materials  and  supplies .  3,355,706.00 

Prepayments,  suspense,  etc .  1,837,231.00 

Profit  and  loss  deficit .  . 


Total  .  $73,927,996.00 
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Capital  stock .  $18,000,000.00 

Funded  debt  .  28,579,000.00 


Amounts  due  assoc,  cos .  . 

Taxes  accrued .  518,396.00 

Interest  accrued .  832,245.00 

Other  current  liabilities .  3,577,608.00 

Accrued  amortization .  634,826.00 

Contingencies  .  12,589,976.00 

Other  reserves  .  1,690,976.00 

Suspense  .  . 

Surplus .  7,504,969.00 


Total  .  $73,927,996.00 


Income  from  subsidiaries  has  been  very  poor  but  should 
get  better  as  rates  and  valuations  are  adjusted. 

Income  from  Subsidiary  Companies. 


Flatbush  Newtown 
Gas  Co.  Gas  Co. 


Income  1921 
Income  1922 
Income  1923 


$387,337.78 

$113,472.66 


$42,072.76 

$18,492.07 


Gas  Sales  1922  1,111,959  M 

Gas  Sales  1923  1,263,728 


1,641,870  M 


Jamaica 
Gas  Co. 


$  9,337.04 
$81,062.82 


572,672  M 


Richmond 
Hill  & 

Queens  Gas  Co. 

$56,360.11 
$  6,610.15 


209,821  M 
255,878 


Woodh 

Gas 


$139, 

6, 


aven 

to. 


167.47 

345.10 


520,0! 

685,! 


91 


92  M 
6 


1201  Earnings  for  the  Brooklyn  Union  Gas  Company  for 
the  past  ten  years  have  been  as  follows : 


Year 

Total  Income 

Int.  etc. 

Dividends 

Surplus  for  Year 

1914 

$2,127,188 

$831,806 

(8 

%) 

$1,439,920 

$d  144,538 

1915 

2,556,378 

839,319 

(S 

%) 

1,440,000 

277,059 

1916 

2,236,172 

847,256 

(8 

%) 

1,440,000 

d  51,084 

1917 

2,402,376 

S70,944 

(7 

%) 

1,260,000 

271,432 

1918 

1,068,372 

868,580 

(6 

%) 

1,0S0,000 

d  880,208 

1919 

253,861 

960, 70S 

(4%%) 

810,000 

dl,516,S47 

1920 

*  1,237,582 

1,140,354 

t 

d2, 377, 936 

1921 

*3,093,563 

1,367,776 

t 

d4, 461, 339 

1922 

5,316,929 

1,656,298 

(6 

%) 

1,080,000 

2,580,631 

1923 

3,916,697 

1,754,378 

(8 

%) 

1,440,000 

722,319 

*  Loss. 

f  Revenues  in  suspense  applicable  to  year  1920,  $1,959,993  and  year  1921, 
$5,688,2S5,  transferred  to  surplus  during  1922. 
d  Deficit. 
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Comparative  sales  with  other  Companies  are  as  follows : 


Brooklyn 

Consolidated  Union  Public  Service  People ’s 
Gas  Co.  Gas  Co.  Gas-Co.  Gas  &  Coke  Co. 

Sales  M  Cu.  ft.,  1923 
Sales  per  year  per 
mile  main 
Sales  per  consumer 
per  year 


41,448,000 

14,900,000 

39,600 


19,722,000 

11,500,000 

32,000 


19,558,000 

5,750,000 

32,400 


29,791,000 

9,300,000 

39,800 


1202  Stipulation  PP-3. 

Seaboard  By-Product  Coke  Company 

Producers  of  Foundry,  Industrial  and  Domestic  Coke 

Jersey  City,  N.  J. 

January  13, 1926 

Mr.  H.  B.  Rust,  President 
The  Koppers  Company 
Pittsburgh,  Pennsylvania 

Dear  Mr.  Rust, 

The  Brooklyn  Union  Gas  Company  has  up  to  date  made 
three  issues  of  convertible  debenture  bonds.  The  first  was 
an  issue  of  $2,000,000.00  of  7  %  convertible  debenture  bonds, 
dated  November  1,  1919,  due  November  1,  1929,  to  be  con¬ 
vertible  after  November  1,  1924,  at  the  rate  of  two  shares 
of  common  stock  for  each  $100.00  debenture.  Although 
this  issue  was  arranged  in  November  1919,  it  was  not  of¬ 
fered  to  the  stockholders  until  1921. 

The  second  was  an  issue  of  $5,579,000.00  of  7%  conver¬ 
tible  debenture  bonds,  issued  May  1,  1922,  due  in  May  1932, 
and  each  bond  convertible  after  November  1,  1924  for  two 
shares  of  common  stock. 

The  third  issue  which  will  be  completed  January  15, 1926, 
calls  for  a  total  of  $11,800,000.00 — debenture  bonds. 
Rights  were  issued  by  the  Company  on  the  basis  of  one 
right  for  each  share  of  stock  then  outstanding.  These 
rights  have  been  selling  for  from  $6.50  to  $8.00  per  right, 
each  right  entitling  the  holder  to  buy  $22.00  worth  of  deben- 
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ture  bonds  and  at  $8.00  per  right,  the  cost  of  each  bond 
approximated  $136.00.  Each  of  these  debenture  bonds  may¬ 
be  converted  into  two  shares  of  common  stock  after  Janu¬ 
ary  1, 1929. 

The  high  and  low  prices  of  the  common  stock  and  the 
three  issues  of  debenture  bonds  from  1919  to  date,  are  as 
follows.  The  price  of  the  common  stock  after  the  early 
part  of  1924  is,  of  course,  reduced  because  of  the  splitting 
up  of  the  common  stock  on  a  two-for-one  basis : 

1203 


1st  De-  2d  De-  3d  De- 

Stock  benture  Bonds  benture  Bonds  benture  Bonds 


Year 

High 

Low 

High 

Low 

High 

Low  High  Low 

1919 

92% 

41 

1920 

65 

48 

1921 

76% 

51 

Not  Issued  Until 

Not  Issued  Until  Not  Issued  Until 

1921 

1922 

1925 

1922 

124% 

68 

120 

107% 

120 

110 

1923 

120% 

103% 

117 

107% 

116% 

107% 

1924 

(129% 

119% 

163 

114 

163% 

114 

1  60% 

59% 

1925 

100% 

73% 

143%  127% 

With  the  above  market  figures,  if  we  assume  the  purchase 
of  either  a  first  or  a  second  issue  bond  in  1922  at  an  aver¬ 
age  of  $115.00,  this  would  represent  a  cost  of  $57.50  for 
each  share  of  stock,  which,  if  sold  during  1925  at  an  aver¬ 
age  of  $80.00  would  allow  a  profit  of  $22.50  for  a  three  year 
investment,  or  at  the  rate  of  about  13%  per  annum.  Adding 
to  this  the  interest  from  the  bond,  the  total  earnings  would 
be  19%  per  annum. 

Should  the  value  of  each  share  of  stock  be  $100.00  on 
January  1,  1929,  at  which  time  the  third  issue  of  bonds  are 
convertible,  then  the  profit  on  each  share  of  stock  would  be 
the  difference  between  $68.00  (one-half  of  $136.00)  and 
$100.00  or  $32.00.  This  would  yield  a  return  of  approxi¬ 
mately  12%  per  annum  due  to  increase  in  value,  which, 
added  to  the  interest  earned  on  the  bond,  would  give  in  the 
neighborhood  of  16%  return. 

If  it  so  happened  that  the  common  stock  was  worth 
$125.00  per  share  after  January  1,  1929,  the  total  earnings 
per  year,  due  to  increase  in  value  of  bonds  and  interest 
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earned,  would  amount  to  31.4%.  It  is  thus  evident  that  on 
all  of  the  issues  of  convertible  debentures  so  far  put  on 
the  market,  a  good  profit  has  been  made  on  two  and  there 
is  every  evidence  that  a  good  profit  will  be  made  on  the 
third. 

In  1923  there  were  only  180,000  shares  of  common  stock 
issued  of  $100.00  par  value.  Early  in  1924  the  common 
stock  was  split  two  for  one,  making  a  total  of  360,000  shares. 
The  conversion  of  the  first  two  issues  of  convertible  deben¬ 
tures  have  been  practically  taken  care  of  and  when  com¬ 
pleted,  the  number  of  shares  then  outstanding  will  be 
511,580.  The  new  issue  to  be  taken  up  on  the  15th  of  Janu¬ 
ary  wdll  again  increase  the  common  stock  three  years  from 
now  236,000  shares  if  conditions  are  favorable,  and  if  not, 
will  probably  ride  on  until  they  are,  as  they  are  not  due  until 
1936.  The  latest  issue  covers  money  already  spent,  so  it 
looks  as  though  the  coke  plant  must  be  built  on  money  other 
than  that  arranged  for  at  this  time.  The  rapid  increase  in 
common  stock  taking  place  in  such  a  short  time  may  not 
work  out  so  well,  and  it  is  evident  that  the  debenture  bond 
of  financing  used  is  very  costly. 

Yours  truly, 

D.  MacARTHUR 

Vice  President 

1204  Stipulation  PP-4. 

Pittsburgh,  Pa.  February  26,  1926. 

H.  B.  Rust 
Dear  Mr.  Rust : 

There  is  submitted  to  you  herewith  a  report  on  the  value 
of  the  common  stock  of  Brooklyn  Union  Gas  Company, 
which  supports  the  following  conclusions : — 

1.  Values  of  fixed  capital  assets  as  per  balance  sheet  are 
considerably  less  than  could  be  proven  as  a  rate  making 
base. 
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2.  With  8%  earnings  on  used  and  usable  property,  the 
margin  of  earnings  over  the  present  to  which  the  com¬ 
pany  should  be  entitled  is  equivalent  to  more  than  $3.00 
per  share. 

3.  Projection  of  earnings  into  the  future  indicates  that  on 
present  rate  structure  they  should  average  $7.92  per 
share  for  the  three  year  period  1926,  ’27  and  ’28  and 
that  in  1929  they  might  drop  to  $6.91  because  of  a  large 
increase  in  outstanding  shares  assumed  to  take  place 
Jan.  1st  of  that  year;  averaging  for  the  four  years  the 
figure  is  $7.30  per  share. 

4.  The  book  value  is  around  $100.00  per  share. 

5.  The  stock  has  good  possibilities  of  earning  $10.00  with¬ 
in  the  next  few  years. 

6.  On  whatever  basis,  it  would  appear  cheap  at  any  price 
up  to  $100.00  per  share  and  a  higher  figure  could  be 
considered. 

The  foregoing  is  predicated  on  a  favorable  U.  S.  Supreme 
Court  decision. 

If  possible  to  develop  figures  of  other  gas  companies  of 
interest  for  comparison  purposes  this  report  will  be  sup¬ 
plemented  when  such  figures  become  available. 

Yours  very  truly, 

W.  F.  S. 

•  ••••••••• 

1206  Stipulation  PP-6. 

February  18,  1929. 

Mr.  James  H.  Jourdan,  President, 

The  Brooklyn  Union  Gas  Company, 

176  Remsen  Street, 

Brooklyn,  N.  Y. 

Dear  Mr.  Jourdan: 

Thank  you  very  much  for  your  letter  of  February  16th. 
I  am  sorry  that  the  Commission  was  not  favorable  to  your 
plans. 
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I  did  not  know  until  after  reading  your  letter  what  Mr. 
Brookes  had  discussed  with  you  over  the  telephone.  Per¬ 
sonally,  I  feel  that  as  far  as  the  Brooklyn  Union  Gas  Com¬ 
pany  is  concerned,  these  matters  are  in  the  best  hands  pos¬ 
sible  for  them  to  be  in,  as  long  as  you  are  running  that  busi¬ 
ness. 

You  have  our  confidence  here  100  percent.  We  feel  most 
fortunate  in  having  you  as  a  partner. 

Very  sincerely  yours, 

H.  B.  BUST 

HBB/CBH 

1207  Stipulation  PP-7. 

The  Brooklyn  Union  Gas  Company 
176  Remsen  Street 
Brooklyn,  New  York 

James  H.  Jourdan,  President  April  15, 1929. 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Pittsburgh,  Pa. 

My  dear  Mr.  Rust, — 

On  last  Saturday  the  13th  and  again  today  the  15th  I 
phoned  your  Pittsburgh  office  but  was  unable  to  reach  you. 
Thinking  you  might  hear  of  my  call  I  thought  it  best  to  ad¬ 
vise  you  my  reason  for  trying  to  reach  you. 

I  have  decided  upon  a  change  in  my  plan  of  approaching 
the  Public  Service  Commission  on  our  various  matters.  I 
now  have  reason  to  believe  that  this  is  an  opportune  time  to 
present  for  their  consideration  the  coke  oven  proposition 
and  will  accordingly  file  it  in  Albany  with  the  Commission 
tomorrow. 

While  I  have  discussed  with  the  Commission  recently  the 
question  of  a  re-hearing  in  our  rate  matter  we  have  not  as 
yet  had  a  reply  to  our  application  for  the  re-hearing. 

If  you  wish  any  additional  information  to  that  contained 
in  my  communication  of  March  29th  regarding  holdings  of 
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our  stock,  I  will  be  glad  to  furnish  it, — although  to  date 
there  is  no  material  change  from  what  I  stated  therein. 
With  kindest  regards,  I  remain, 

Very  truly  yours, 

J.  H.  JOURDAN, 

President. 

Read  to  Mr.  Love  (N.  Y.)  over  ’phone  4/16/29  DMC 

1208  Stipulation  PP-8. 

176  Remsen  Street 
Brooklyn,  N.  Y. 

May  22,  1930. 

Mr.  H.  B.  Rust, 

The  Koppers  Company, 

Pittsburgh,  Pa. 

Dear  Mr.  Rust: 

We  have  concluded  arrangements  with  The  National  City 
Company  to  take  the  full  issue  of  $18,000,000  at  par.  At  the 
same  time  I  arranged  with  them  for  the  following  allotment: 

Pittsburgh  Banks  $5,000,000 

Brooklyn  Trust  Company  1,500,000 

Equitable  Trust  Company,  Baltimore,  Md.  500,000 
The  National  City  Bank,  the  balance,  or  11,000,000 

I  had  the  pleasure  of  receiving  Mr.  R.  K.  Mellon  of  the 
Union  Trust  Company  yesterday  morning  and  found  him  a 
very  attractive  and  interesting  young  man. 

Upon  learning  from  the  National  City  Company  this 
morning  that  they  had  already  been  in  touch  with  the  Pitts¬ 
burgh  banks  I  left  it  -with  them  to  arrange  to  divide  the  allot¬ 
ment  between  the  Mellon  National  Bank  and  the  Union 
Trust  Company.  Judging  from  Mr.  Mellon’s  attitude  I 
think  that  would  meet  with  his  approval. 

I  made  the  allotment  to  the  Equitable  Trust  Company  in 
compliance  with  a  request  from  Mr.  Bruce. 
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The  New  York  bank  stated  there  would  be  some  expenses 
that  will  be  divided  among  the  allotments  propor- 

1209  tionately,  with  the  net  result  that  the  price  to  each 
will  be  exactly  the  same  as  the  basis  of  our  sale  to 

the  National  City  Company,  that  is,  all  faring  alike. 

I  am  sorry  I  could  not  see  my  way  clear  to  give  more  to 
the  Pittsburgh  banks,  but  for  local  reasons  I  had  to  decide 
as  indicated  above,  and  fully  explained  it  to  Mr.  Mellon. 
I  think  you  will  agree  with  me  this  is  an  equitable  arrange¬ 
ment  considering  all  the  circumstances. 

The  National  City  Company  will  be  the  only  name  to  ap¬ 
pear  when  the  issue  is  circularized. 

It  has  not  been  decided  just  what  the  spread  will  be,  but 
my  impression  is  that  they  will  be  offered  at  somewhere  be¬ 
tween  102  and  103.  That  is  what  the  bank  feels  the  market 
would  absorb  to-day. 

I  hope  you  are  feeling  better  and  will  continue  to  improve 
and  that  I  may  have  the  pleasure  of  seeing  you  in  the  near 
future,  notwithstanding,  as  you  intimated  in  your  letter,  it 
might  be  some  time  before  you  come  to  Newr  York  again. 
With  kindest  regards,  I  remain, 

Very  sincerely  yours, 

J.  H.  JOURDAN 

1210  Stipulation  PP-9. 

Mellon  National  Bank 
Pittsburgh,  Pennsylvania 

May  23,  1930. 

Mr.  H.  B.  Rust, 

Rockland, 

Leesburg,  Loudon  County,  Va. 

Dear  Mr.  Rust: 

I  had  a  most  interesting  visit  with  your  friend,  Mr.  Jour- 
dan,  and  wish  to  say  that  w*e  were  more  than  pleased  with 
the  allotment  of  the  new  Brooklyn  Union  Gas  Bonds. 
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This  bank  has  been  alloted  $5,000,000.  par  value  but  we| 
agreed  before  getting  them  to  turn  over  half  to  the  Union 
Trust  Company,  so  everybody  seems  to  be  very  well  satis¬ 
fied. 

I  also  met  some  of  the  officers  and  learned  quite  a  lot 
about  the  development  in  the  Brooklyn  district. 

Mr.  Jourdan  wishes  to  be  very  kindly  remembered  to  you. 

Sincerely  yours, 


RICHARD 

(Richard  K.  Mellon,  V.P.) 

ME 

1211  Stipulation  PP-10. 

May  24,  1930 

My  dear  Richard : 

Your  very  kind  note  of  the  23rd  just  received.  I  am  de¬ 
lighted  to  hear  that  everything  worked  out  so  nicely  with 
you  and  the  Brooklyn  Union  Gas  Company.  I  am  sure  your 
visit  with  Mr.  Jourdan  was  most  helpful  all  around.  He  is 
a  very  fine  fellow  and  a  good  friend,  and  I  am  delighted  to 
have  you  know  each  other. 

Thanking  you  for  your  nice  note,  I  am, 


HBR/L 


Very  sincerely  yours, 

H.  B.  RUST 


Mr.  R.  K.  Mellon, 

Mellon  National  Bank, 

Pittsburgh,  Penna. 

1212  Stipulation  PP-11. 

May  27,  1930 

Dear  Mr.  Jourdan: 

Thank  you  very  much  for  your  letter  of  May  22nd  which 
has  just  reached  me  here.  I  think  you  have  done  a  wonder¬ 
ful  piece  of  work  with  your  financing. 
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I  had  a  letter  from  Richard  Mellon,  telling  me  of  his  most 
gratifying  meeting  and  transaction  with  you.  I  am  glad 
that  you  had  this  chance  to  meet  him  as  I  think  he  is  a  young 
man  of  great  promise,  destined  to  be  one  of  the  leading  men 
of  this  country.  He  is  Vice-President  of  the  Mellon  Na¬ 
tional  Bank  and  is  the  active  man  in  the  management  of  the 
bank,  though  his  father  is  President.  He  may  also  be  a 
Vice-President  of  the  Union  Trust  Company,  I  do  not  know 
about  that. 

I  am  very  glad  that  you  gave  the  Equitable  Trust  Com¬ 
pany  of  Baltimore  a  participation,  as  I  know’  that  would  be 
most  gratifying  to  Mr.  Bruce.  I  think  you  were  very  gener¬ 
ous  wdth  our  Pittsburgh  banks  and  that  you  did  just  right 
in  the  -way  you  handled  the  w’hole  thing.  I  note  the  offering 
and  I  think  you  have  done  a  fine  piece  of  financing. 

Thanking  you  for  your  letter  and  congratulating  you  on 
the  work,  I  am, 

Very  sincerely  yours, 

HBR/L  H.  B.  RUST 

Mr.  J.  H.  Jourdan, 

176  Remsen  Street, 

Brooklyn,  N.  Y. 

#*#••**•*• 

Stipulation  PP-13. 

1214  The  Brooklyn  Union  Gas  Company 

176  Remsen  Street 
Brooklyn,  New  York 

James  H.  Jourdan,  President  December  20, 1930 

Mr.  H.  B.  Rust,  President, 

The  Hoppers  Company, 

Pittsburgh,  Pa. 

My  dear  Mr.  Rust : 

I  assure  you  of  my  appreciation  for  your  kind  note  of  the 
10th  inst.  I  deferred  acknowledgment  for  the  reasons  given 
you  on  the  telephone  last  Friday  when  I  was  in  a  conference 
with  Mr.  Bruce  at  the  Vanderbilt  Hotel.  Your  thoughts  as 
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expressed  in  your  communication  require  very  serious  con¬ 
sideration  and  quite  lengthy  investigation  before  I  can  tell 
you  anything  definite. 

I  appreciate  your  willingness  to  always  cooperate  with! 
me  on  all  plans  that  we  have  under  consideration  that  may 
accrue  to  the  benefit  of  both  the  Koppers  and  the  gas  com-j 
pany. 

I  had  a  very  pleasant  visit  with  you  at  your  office  and  en¬ 
joyed  meeting  your  associates.  I  congratulate  you  on  hav- 1 
ing  such  an  able  and  efficient  body  of  men  around  you. 

The  matter  of  insurance  to  which  you  referred  in  your  | 
postscript  is  appreciated.  I  conveyed  this  information  to 
Mr.  William  R.  Coe,  who,  as  you  know,  is  associated  with 
Johnson  &  Higgins,  and  is  also  one  of  our  largest  stockhold-  I 
ers  and  a  director  of  this  company.  I 

Wishing  you  the  Compliments  of  the  Season,  and  pray-  j 
ing  for  continued  improvement  in  your  health,  I  remain,  1 

Very  sincerely  yours,  i 

JAMES  H.  JOURDAN 

Stipulation  PP-14. 

1215  The  Brooklyn  Union  Gas  Company 

176  Remsen  Street  I 

Brooklyn,  New  York 

James  H.  Jourdan,  President  October  14, 1931.  | 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Koppers  Building, 

Pittsburgh,  Pa. 

My  dear  Mr.  Rust, — 

I  had  a  very  interesting  talk  on  matters  in  general  with 
Mr.  Bruce  Sunday  at  his  home  in  Elk  Ridge, — in  fact  I  was 
there  when  you  called  him  Sunday  morning.  After  his  talk 
with  you  on  the  telephone,  he  brought  up  the  question,  which 
you  and  I  have  so  often  discussed, — that  is  your  desire  for 
representation  on  our  Board.  Of  course  no  definite  plan  or 
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individual  was  considered.  That  is  a  matter  I  would  prefer 
to  leave  open  to  take  up  with  you  the  next  time  you  come  to 
New  York. 

For  your  information,  the  annual  election  of  directors 
takes  place  at  the  annual  Stockholders’  Meeting,  March  3, 
1  1932,  but  that  need  not  interfere  with  placing  a  new  mem¬ 
ber  on  the  Board  at  an  earlier  date. 

It  may  be  needless  for  me  to  say  that  I  always  feel  dis- 
1  posed  to  meet  your  wishes, — in  this  as  in  all  other  matters. 
I  feel  however,  that  it  is  for  you  to  select  some  one  w'ho 
could  best  represent  your  interests,  as  such  a  man  would 
also  be  helpful  to  our  organization. 

With  kindest  regards,  I  remain,  as  ever 

Very  cordially  yours, 

J.  H.  JOURDAN, 

President. 

Stipulation  PP-15. 

1216  October  17, 1931 

Mr.  James  H.  Jourdan,  President, 

Brooklyn  Union  Gas  Company, 

176  Remsen  St.,  Brooklyn,  N.  Y. 

Dear  Mr.  Jourdan: 

Thank  you  very  much  for  your  kind  letter  of  October  14th. 
I  know  your  attitude  is  always  100%.  I  think  it  wise  to  let 
this  matter  rest  until  you  and  I  can  have  another  talk.  I 
do  not  like  to  do  anything  that  will  in  any  way  change  our 
present  status,  but  it  looks  like  something  should  be  done 
probably,  on  account  of  the  future.  However,  we  will  let  it 
rest  until  you  and  I  can  have  a  visit. 

Thanking  you  again  for  your  letter,  I  am, 

Very  sincerely  yours, 


HBR/L 


H.  B.  RUST 
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Stipulation  PP-16. 

1217  The  Brooklyn  Union  Gas  Company 

176  Remsen  Street 
Brooklyn,  New  York 

James  H.  Jonrdan,  President  November  5, 1931. 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

Pittsburgh,  Pa. 

My  dear  Mr.  Rust, — 

I  think  it  is  due  you  to  know  of  a  conversation  I  had  yes¬ 
terday  with  representative  members  of  our  Board,  espe¬ 
cially  while  you  are  having  under  consideration  a  repre¬ 
sentation  on  the  Board.  I  repeated  to  the  gentlemen  above 
referred  to  a  recent  conversation  I  had  with  you  on  this 
subject. 

I  stated  at  the  outset  that  neither  vou  nor  I  had  reached 
any  definite  conclusion  but  there  was  under  consideration 
the  question  of  introducing  a  young  inexperienced  member, 
or  one  who  was  not  familiar  with  the  duties  devolving  upon 
a  directorship  but  who  would  be  expected  to  become  an  ac¬ 
tive  director  in  time. 

The  consensus  of  opinion  was  they  hoped  you  would  see 
your  way  clear  to  pick  out  a  man  of  more  mature  and  rep¬ 
resentative  experience  and  were  hopeful  it  would  be  some 
one  from  this  vicinity  who  has  affiliations  with  your  inter¬ 
ests.  One  gentleman  remarked,  for  example  a  banker  or 
high  ranking  official  well  up  in  your  estimation.  I  believe, 
however,  that  in  deference  to  you  they  feel  it  is  not  for 
them  to  select  your  representative. 

Now  to  quote  your  last  remark  as  I  was  about  leaving 
you  the  other  day  after  a  very  extended  pleasant  visit,  the 
whole  matter  may  be  left  open  until  you  are  in  New  York 
again  if  that  will  suit  your  pleasure  and  convenience. 

I  do  not  want  to  appear  curious  but  since  you  displayed 
such  confidence  in  discussing  with  me  some  of  your  Sea¬ 
board  relations,  I  am  interested  to  know  if  you  wish  to 
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reveal,  how  you  made  out  with  our  mutual  friend  in  New¬ 
ark. 

With  kindest  regards  and  best  wishes,  I  remain  as  always, 

Sincerely  yours, 

J.  H.  JOURDAN 

President . 

Stipulation  PP-17. 

1218  November  7,  1931 

Dear  Mr.  Jourdan: 

Thank  you  very  much  for  your  letter  of  November  5th, 
which  has  just  reached  me  here  where  I  am  for  a  few  days, 
expecting  to  be  back  in  Pittsburgh  by  Friday  of  next  week. 

Referring  to  the  matter  of  a  director,  we  would  not  think 
of  asking  you  to  give  a  place  on  your  board  to  any  man  who 
had  not  had  considerable  experience.  While  ■we  have  not 
decided  who  we  could  put  on  the  board,  the  man  that  we 
had  in  mind  suggesting  to  you  is  of  such  high  character, 
education,  training  and  experience  that  I  am  sure  he  would 
soon  win  your  confidence  and  respect,  as  well  as  that  of 
your  other  associates  on  the  board. 

However,  as  you  suggest,  the  matter  can  rest  until  I  see 
you  again. 

I  greatly  appreciate  your  interest  in  the  matter  at  Sea¬ 
board.  I  had  a  verv  satisfactorv  interview  with  our  mutual 
friend  in  Newark  and  we  have  straightened  out  our  affairs 
there. 

With  kindest  regards,  and  thanking  you  again  for  your 
letter  and  for  writing  me  as  you  have  done,  I  am, 

Very  sincerely  yours, 

H.  B.  RUST 

HBR/L 

Mr.  J.  H.  Jourdan,  President, 

Brooklyn  Union  Gas  Company, 

176  Remsen  St.,  Brooklyn,  N.  Y. 
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1269  The  Brooklyn  Union  Gas  Company 

176  Remsen  Street 
Brooklyn,  New  York 

James  H.  Jourdan,  President  September  27,  1927 

Mr.  H.  B.  Rust,  President, 

The  Koppers  Company, 

1538  Equitable  Building, 

120  Broadway,  New  York,  N.  Y. 

Dear  Mr.  Rust: 

I  acknowledge  your  letter  of  transmittal  of  September  7, 
and  your  proposal  which  accompanied  it. 

For  your  information,  I  wish  to  advise  you  that  I  have 
submitted  the  proposal  to  our  Board  of  Directors  at  their 
meeting  held  today. 

You  are  also  advised  that  the  Board  of  Directors  has 
authorized  me  to  proceed  with  the  negotiation  of  a  contract, 
providing  mutually  satisfactory  terms  and  conditions  can 
be  arranged. 

You  and  I  are  already  agreed  generally  on  many  of  the 
principles  of  the  contract,  and  I  believe  we  can  work  out  all 
of  the  conditions  to  our  mutual  satisfaction.  Among  the 
things  which  we  must  determine  definitely,  are: — 

1.  Price  of  Gas 

Your  comments  in  your  letter  of  transmittal  seem  quite 
reasonable  and  natural  to  me,  and  your  suggestion  that  we 
discuss  this  further  is  agreeable.  There  is  another  point 
-which  should  be  given  very  serious  consideration,  and  that 
is  a  means  of  affording  us  protection  from  the  embarrass¬ 
ment  of  vour  selling  gas  to  anvone  else  on  better  terms  than 
those  contained  in  your  proposal. 

2.  Quality  of  Coke 

We  must  have  assurance  that  the  quality  of  coke  will 
always  be  equal  to  any  coke  produced  commercially  for 
water  gas  making  purposes.  We  have  been  informed  that 
Hunts  Point  Coke  is  giving  excellent  results  as  generator 
fuel.  We  are  using  some  experimentally  at  one  of  our 
works,  and,  while  our  tests  are  not  conclusive,  the  indica- 
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i  tions  thus  far  are  that  we  can  get  better  results  from  it 
i  than  we  have  attained  with  Seaboard  Coke. 

1270  3.  Miscellaneous 

The  contract  should  contain  a  clause  that  will  provide 
ways  and  means  of  protecting  the  Brooklyn  Union  inter- 
i  ests  in  the  event  of  your  defaulting  on  the  contract  during 
its  life,  and  also  protecting  its  interests  when  and  after 
the  contract  ends. 

There  should  also  be  covered,  the  matter  of  operating 
the  plant  in  such  a  manner  that  no  complaint  of  a  public 
nature  would  be  provoked,  which  might  bring  criticism  on 
the  Gas  Company. 

In  the  interests  of  public  good  will  and  approval,  we 
adopted  a  style  of  architecture  for  our  buildings,  so  that  the 
plant,  when  completed,  would  be  a  credit  to  the  community. 
!  I  believe  that  the  general  style  and  plan  should  be  continued 
in  any  subsequent  development. 

Referring  to  Paragraph  2,  Section  13,  of  your  proposal — 
“and  also  assist  it,  where  feasible,  in  disposing  of  its  coke,” 
— a  clause  should  be  provided  in  the  contract  to  the  effect 
that,  nothing  in  this  contract  can  be  construed  as  restrict- 
i  ing  the  Gas  Company  in  its  efforts  to  promote  its  sales  of 
i  gas,  regardless  of  what  the  effect  might  be  on  coke  sales. 

Any  contract  is,  of  course,  subject  to  the  approval  of  our 
1  Board  of  Directors,  and  before  becoming  effective,  must  be 
passed  upon  by  the  public  authorities  having  jurisdiction 
over  such  matters. 

I  have  not  tried  to  cover  all  the  matters  which  need  care- 
1  ful  consideration,  but  have  pointed  out  some  of  the  more 
!  important  ones  which  occur  to  me  at  this  time. 

I  shall  be  glad  to  discuss  the  matter  further  with  you 
at  your  convenience. 

With  kindest  personal  regards,  I  am 

Yours  very  truly, 

J.  H.  JOURDAN 

President 

•  ••••••••• 
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1864 


Koppers  Gas  and  Coke  Company 
Maspeth  &  Varick  Avennes 
Brooklyn,  N.  Y. 

April  27,  1934 


Dear  Angus : 

Mr.  Paige  wants  a  statement  of  the  service  which  Koppers 
is  performing  for  the  operating  fee  paid.  He  expects  that 
he  may  be  questioned  in  detail  some  time  soon  by  the  Com¬ 
mission — his  idea  was  to  assume  that  the  attached  memo 
had  been  in  his  files  for  some  time.  I  noted  these  items 
rather  hurriedly  and  would  be  glad  to  have  you  call  me 
Monday  morning  if  you  have  any  comments.  I  may  give 
him  the  memo  Monday. 


•  •••••*••• 


1865 


Hastilv, 

DAN  M.  RUGG 


1867  Memo  of  Service  Performed  by  the  Koppers 
Company  for  the  Brooklyn  Union  Gas 
Company 

1.  Direct  supervision  of  operation,  repair  and  mainte¬ 
nance  of  the  Greenpoint  Coke  Oven  Plant.  This  includes 
furnishing  personnel  trained  in  the  Koppers  organization 
for  all  important  positions. 

Detailed  inspection  of  oven  brickwork  and  other  parts  of 
the  plant  and  equipment  by  men  expert  in  their  particular 
line. 

Visits  and  inspections  by  officers  of  the  company  and 
members  of  the  technical  staff  from  the  Pittsburgh  Office. 

Plant  Superintendents  and  Managers  are  in  contact  with 
each  other  on  all  subjects  pertaining  to  the  work  and  are 
continually  advising  each  other. 

2.  Careful  selection  of  coal  and  other  raw  materials  after 
tests  conducted  under  various  conditions. 
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Complete  responsibility  for  the  quality  of  products  and 
the  disposal  of  all  coke  and  by-products  not  required  by  the 
Gas  Company  for  their  own  use. 

Daily  checkup  of  laboratory  and  production  reports  by 
the  Pittsburgh  Organization  and  a  monthly  checkup  of  all 
operating  costs. 

A  complete  compilation  and  comparison  of  laboratory 
analysis  of  products  and  raw  materials  used,  yields  of  pro¬ 
ducts  obtained  and  all  operating  costs  is  furnished  each 
local  manager  by  the  Pittsburgh  Office  once  each  month. 
This  is  accompanied  by  such  criticisms,  suggestions,  or  com¬ 
mendations  both  oral  and  written  as  the  results  from  that 
particular  plant  merit. 

3.  The  Pittsburgh  Office  makes  engineering  studies  of 
suggested  changes  to  plant  and  equipment  which  have  been 
offered  by  the  local  staff  and  furnished  their  opinion  of  the 
suggestion  and  an  estimate  of  the  cost  of  the  work  pro¬ 
posed.  In  case  of  an  emergency  such  as  unusual  break¬ 
down  of  equipment  or  serious  labor  trouble,  help  in  the 
nature  of  advise,  suggestion  or  temporary  supply  of  skilled 
labor  or  spare  parts  from  one  of  the  other  plants  are  imme¬ 
diately  available. 

4.  Findings  and  recommendations  of  the  Koppers  Re¬ 
search  Corporation  are  regularly  available  in  their  quar¬ 
terly  reports.  Full  information  is  furnished  all  plants  con¬ 
cerning  work  of  this  sort  which  has  been  conducted  in  any 
plant. 

5.  Service  of  well  organized  Traffic,  Workmen’s  Com¬ 
pensation  and  Safety  Departments  are  available.  Fre¬ 
quently  the  Traffic  Department’s  activities  in  Washington 
or  Birmingham  are  very  important  in  protecting  the  com¬ 
petitive  position  of  plants  in  New  York  or  Boston. 

Cause  and  effect  of  injuries  to  employees  are  carefully 
analyzed  in  the  Pittsburgh  Office.  Tabulated  and  graphic 
reports  comparing  the  results  from  each  plant  are  sent  out 
monthly. 

6.  Accounting  problems  are  studied  continually  from  the 
standpoint  of  accurately  determining  operating,  repair  and 
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maintenance  costs  of  all  departments  and  setting  up  these 
costs  so  that  their  comparison  with  those  of  other  plants 
operated  by  the  company  will  be  of  the  greatest  value. 

7.  Purchase  of  materials,  service,  etc.,  on  contracts  which 
the  Koppers  and  associated  companies  have  with  large  pro¬ 
ducers  at  favorable  quantity  discounts  on  account  of  con¬ 
solidated  buying. 

8.  A  uniform  supply  of  highest  grade  coal  mainly  from 
company-operated  mines  including  joint  use  of  pier  and 
steamship  facilities  without  wThich  the  same  uniformity  of 
quality  and  quantity  of  supply  could  not  be  obtained.  The 
fact  that  all  of  these  plants  on  the  eastern  seaboard  are 
supplied  through  the  same  channels  permits  each  to  carry 
a  considerably  smaller  inventory  of  coal  without  sacrificing 
any  protection.  If  steamers  running  to  Brooklyn  should 
be  temporarily  or  permanently  disabled,  others  running  to 
Seaboard,  Philadelphia,  Boston  or  Newr  Haven  can  be 
diverted  without  serious  inconvenience  to  the  other  plants. 

1868  Securities  and  Exchange  Commission  Docket  No. 

Exhibit  No.  20  In  the  matter  of  BNBC  Date  6/24/40 
Witness  Bogg  Smith  &  Hulse,  Official  Reporters.  By  N 

•  *••••#••• 

4508  Commission  Exhibit  No.  32. 

Inter-Office  Correspondence 

Koppers  Gas  and  Coke  Company,  Inc. 

Mr.  J.  T.  Tierney,  President 

Subject . 

Plant  Brooklyn  Division 

November  30th,  1936 

Dear  Mr.  Tierney: 

Last  wreek  during  our  conversation  you  expressed  an  in¬ 
terest  in  the  amount  of  premiums  wdiich  w*e  have  paid  to 
J ohnson  &  Higgins  agency  recently.  These  amounts  are  as 
follows : 
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1932  $15,195.69 

1933  13,090.73 

1934  12,674.67 

1935  13,100.18 

1936  13,534.05 

Total  1932-1936  $67,595.32 

The  above  items  of  course,  do  not  include  any  premiums 
paid  Johnson  &  Higgins  by  The  Brooklyn  Union  Gas  Com¬ 
pany. 

i  Yours  very  truly, 

DAN  M.  RUGG 

DMR  :vk 

•  •••••*••• 

4510  Commission  Exhibit  No.  33. 

1  From  the  Files  of  Angus  MacArthur 

Note  attached  to  MacArthur ’s  copy  of  memorandum  from 
1  Rugg  to  Tierney  under  date  of  November  30,  1936,  re  com- 
!  missions  paid  to  Johnson  and  Higgins  reads  as  follows: 
“Johnson  &  Higgins  is  a  large  reliable  insurance  agency 
in  New  York. 

A  Mr.  Coe,  who  is  a  director  of  this  agency  is  also  a 
director  of  Brooklyn  Union  Gas  Company. 

Mr.  Rugg  gives  them  a  considerable  amount  of  automo¬ 
bile  insurance  business/ * 
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Larkin,  Rathbone  &  Perry 

Cable  Address  Lawyerly  New  York 


Central  Hanover  Bank  and 
Trust  Company  Building 

70  Broadway  New  York 


March  10,  1938 

John  T.  Tierney,  Esq.,  Pres., 

Koppers  United  Company, 

Pittsburgh,  Pa. 

My  dear  Mr.  Tierney : 

The  next  time  you  come  to  town  will  you  please  let  me 
know*.  I  w’ould  like  to  run  up  and  see  you  and  talk  a  little 
about  things  across  the  River. 

Yours  truly, 

ADRIAN  H.  LARKIN 

AHL  D 


Albert  Rathbone 
Adrian  H.  Larkin 
John  M.  Perry 
Arthur  H.  Van  Brunt 
Albert  Stickney 
Hersey  Egginton 
Nicholas  Kelley 
Donald  C.  Muhleman 
Stew’art  M.  Seymour 
John  W.  Drye,  Jr. 
Parker  Newhall 
Henry  E.  Kelley 
Harold  A.  Donegan 
Albert  B.  Maginnes 
Alexander  M.  Lewis 
Francis  S.  Bensel 
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5136  Commission  Exhibit  No.  89. 

March  26,  1938 

Mr.  Adrian  H.  Larkin, 

Larkin,  Rathbone  &  Perry, 

Central  Hanover  Bank  and  Trust  Company  Building, 

New  York,  N.  Y. 

Dear  Mr.  Larkin: 

Your  letter  of  March  10th  was  found  here  this  morning  on 
mv  return  to  the  office  after  an  absence  of  three  weeks. 

I  shall  be  very  glad  to  see  you  the  next  time  I  am  in  New 
York,  which  will  undoubtedly  be  within  the  next  couple  of 
weeks. 

With  kindest  regards,  I  remain, 

Yours  very  truly, 

J.  T.  TIERNEY 


CLLdrfe 
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Larkin,  Rathbone  &  Perry 

Cable  Address  Lawyerly  New  York 

Albert  Ratbbone 
Adrian  H.  Larkin 
John  M.  Perry 
Arthur  H.  Van  Brunt 
Albert  Stickney 
Hersey  Egginton 
Nicholas  Kelley 
Donald  C.  Muhleman 
Stewart  M.  Seymour 
John  W.  Drve,  Jr. 

Parker  Newhall 
Henry  E.  Kelley 
Harold  A.  Donegan 
Albert  B.  Maginnes 
Alexander  M.  Lewis 
Francis  S.  Bensel 

John  T.  Tierney,  Esq.,  Pres., 

Koppers  United  Company, 

Pittsburgh,  Pa. 

My  dear  Mr.  Tierney : 

This  morning  I  had  a  long  talk  with  Paige  and  went  over 
all  the  grounds  that  were  mentioned  by  you  in  our  telephone 
conversation.  I  am  satisfied  that  he  is  working  along  the 
lines  that  are  in  the  best  interests  of  the  Company,  and  par¬ 
ticularly  along  the  lines  that  you  wish.  The  question  as  to 
when  each  of  the  steps  are  taken  has  got  largely  to  be  left 
to  his  judgment. 

Next  time  you  come  to  town  give  me  a  ring  and  I  will  run 
up  and  see  you. 

Yours  truly, 

ADRIAN  H.  LARKIN 

AHL  D 


Central  Hanover  Bank  and 
Trust  Company  Building 

70  Broadway  New  York 

April  13, 1938 
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4599 

Koppers  Exhibit  No.  6. 

Endorsed:  Securities  and  Exchange  Commission  Ex¬ 
hibit  No.  6  Koppers  Date  7/18/40  Witness  Tierney 
Electreporter,  Inc.,  Official  Reporters  By  AEP 

August  15,  1930. 

Mr.  W.  F.  Rust,  Vice  President, 

The  Koppers  Company, 

Pittsburgh,  Penna. 

Dear  Mr.  Rust : 

Enclosed  is  a  memorandum  setting  forth  briefly  the  vari¬ 
ous  plans  that  have  been  proposed  for  operating  the  Brook¬ 
lyn  Plant,  together  with  figures  showing  the  profits  to  us 
and  the  cost  of  gas  to  Brooklyn  under  various  circumstances 
that  may  arise. 

At  present  most  of  us  feel  that  Plan  “X”  is  the  fairest 
and  most  desirable  from  all  points  of  view.  Its  great  merit 
is  that  as  the  production  of  gas  from  the  plant  increases, 
we,  as  operators  of  the  plant,  get  the  advantage  of  decreased 
operating  expenses  per  thousand  cubic  feet  of  gas  produced, 
while  Brooklyn  Union,  as  the  owner  of  the  plant,  gets  the 
advantage  of  reduced  fixed  charges  per  M.  C.  F.  of  gas 
produced. 

The  Neilson  plan  approaches  most  closely  to  the  results 
to  have  been  obtained  under  the  old  purchase  contract  and 
also  gives  Brooklyn  the  cheapest  gas  when  the  production  is 
comparatively  low.  However,  it  is  felt  that  we  might  have 
serious  difficulty  in  getting  the  Neilson  Plan  through  and 
almost  certainly  could  not  get  it  through  unless  The  Kop¬ 
pers  Company  guaranteed  performances  by  the  subsidiary. 
Furthermore,  it  is  probable  that  Brooklyn  Union  will  not 
agree  to  more  than  a  five  year  contract  on  any  plan  at  this 
time,  and  if  the  production  should  go  up  heavily  during  that 
period  so  that  we  will  profit  handsomely  under  the  Neilson 
Plan,  it  is  possible  that  a  drastic  revision  would  be  insisted 
upon  by  Brooklyn  Union  at  the  expiration  of  the  five  year 
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period,  whereas  we  might  have  reasonable  hope  of  continu¬ 
ing  to  operate  under  Plan  “X”  indefinitely. 

The  several  variations  of  the  Fixed  Fee  Plan  all  seem  to 
be  less  desirable  than  either  the  Neilson  Plan,  the  Tierney 
Plan  or  Plan  “X”. 

These  figures  and  estimates  are  confidential  and  should 
not  be  passed  on  to  the  Brooklyn  Union  people.  Mr.  Paige 
will  return  to  New  York  some  time  next  week  and  expects 
us  to  give  him  some  idea  of  what  we  propose  to  do.  I  would 
suggest  that  a  resume  of  these  various  plans  be  given  to  him, 
together  with  our  estimated  costs  of  making  gas  under  each 
of  these  plans  based  on  actual  present  day  operating  costs. 
If  this  is  done  it  seems  to  me  that  Mr.  Howard  Bruce  should 
accompany  Mr.  Rugg  to  this  conference.  I  do  not  believe 
that  anyone  else  should  go  at  this  time. 

Yours  very  truly, 

J.  T.  TIERNEY 

Copy  to : 

Mr.  Howard  Bruce.  Messrs.  Doolittle,  Rugg,  Michie. 

4600  Koppers  Exhibit  No.  7. 

Memorandum  Re  Various  Plans  of  Brooklyn 

Operation 

I. 

Fixed  Fee  Plan 
(a)  Operating  Contract: 

Brooklyn  Union  engages  Koppers  Gas  and  Coke  Com¬ 
pany  or  Brooklyn  Coke  and  By-Products  Company  to  oper¬ 
ate  the  Green  Point  coke  oven  plant  as  agent  for  and  subject 
to  the  direction  of  Brooklyn  Union,  Brooklyn  Union  paying 
all  costs  and  in  addition  a  fee  which  would  either  be  (1)  a 
fixed  annual  sum,  say  $150,000,  or  (2)  said  fixed  sum  plus  a 
bonus  of  say  ^c  for  each  one  cent  by  which  the  net  produc¬ 
tion  expense  of  gas  per  M.C.F.  to  Brooklyn  Union  is  de- 


368 


Koppers  Exhibit  7 


creased  below  15c  or  (3)  based  on  production,  for  example, 
two  cents  per  thousand  cubic  feet  of  gas  manufactured  at 
the  plant. 

(b)  Coke  and  By-Products : 

Brooklyn  Union  would  contract  with  Koppers  Seaboard 
Coke  Company  for  the  sale  of  all  surplus  coke  produced  in 
the  plant  at  a  fixed  price  per  ton,  e.g.  Seven  Dollars  ($7.00) 
per  ton.  Brooklyn  Union  would  also  enter  into  a  contract 
with  American  Tar  substantially  along  the  lines  already 
agreed  upon.  This  contract  would  be  entered  into  between 
American  Tar  and  either  Brooklyn  Union,  Brooklyn  Coke 
or  Koppers  Gas  and  Coke  under  any  of  the  four  plans  re¬ 
ferred  to  in  this  memorandum  and  will  therefore  not  be  fur¬ 
ther  mentioned  in  the  discussion  of  the  other  plans. 

(c)  Coal: 

If  any  of  these  plans  are  adopted  consideration  should  be 
given  to  the  possibility  of  securing  a  coal  contract  for  The 
Koor»ers  Coal  Comr>»r'.y. 

Under  this  Fixed  Fee  Plan  the  annual  net  income  to  Kop¬ 
pers  and  the  cost  of  gas  to  Brooklyn  Union  would  be  as  fol¬ 
lows  : 


Production 

22,000,000  cu.  ft. 

26,700,000  cu.  ft. 

Koppers  Profit 
(al  Fee  of  $150,000 

$213,875 

267, S95 

(b)  $150,000  &  bonus 

291,985 

414,260 

(c)  2c  per  M.C.F. 

224,675 

312,895 

Cost  to  Brocklvn  Union 

(based  on  estimated  ulti¬ 

- 

mate  fixed  charges) 

(a)  Fee  of  $150,000 

37.26 

31.87 

(b)  $150,000  &  bonus 

38.23 

33.37 

(c)  2c  per  M.C.F. 

37.39 

32.33 

4601 
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Brooklyn  Union  contracts  with  Brooklyn  Coke  for  the 
operation  of  the  plant.  Brooklyn  Coke  pays  all  operating 
expenses  including  purchase  of  raw  materials  and  sup¬ 
plies.  Brooklyn  Union  pays  taxes,  insurance  and,  of  course, 
interest,  depreciation  and  any  other  fixed  charges.  Brook¬ 
lyn  Union  pays  Brooklyn  Coke  thirty-six  cents  (36c)  per 
thousand  cubic  feet  of  gas  delivered,  less  $1,94$, 370  per  year 
equivalent  to  the  estimated  fixed  charges  on  the  plant  in¬ 
cluding  depreciation  at  21/1>%-  It  also  pays  the  amounts 
established  by  the  old  contract  for  coke  and  breeze  and 
Brooklyn  Coke  is  entitled  to  take  and  sell  for  itself  all  ex¬ 
cess  coke  produced  in  the  plant,  as  well  as  the  tar  and 
ammonia. 

It  is  probable  that  for  increased  quantities  of  gas  there 
would  have  to  be  reductions  in  the  36c  figure  more  sub¬ 
stantial  than  the  reductions  provided  for  in  the  old  con¬ 
tracts. 

Under  the  Neilson  plan  the  annual  net  income  to  Koppers 
and  the  cost  of  gas  to  Brooklyn  therein,  assuming  that  the 
thirty-six  cent  (36c)  figure  is  dropped  to  thirty  cents  for 
gas  produced  in  excess  of  23,000,000  cu.  ft.  per  day, 
would  be 


Production  22,000,000  cu.  ft. 

Koppers  Profit  $261, 000 

Cost  of  gas  to  Brooklyn 
Union  (based  on  estimated 
ultimate  fixed  charges)  36c 

in. 

Tierney  Plan. 

(a)  Operating  Contract : 

This  will  be  the  same  as  in  the  Fixed  Fee  Plan  above 

mentioned,  except  that  no  fee  will  be  paid. 

(b)  Coal  and  Coke : 


26,700,000  cu.  ft. 
508,000 

35.1 


370 


Koppers  Exhibit  7 


Brooklyn  Union  will  enter  into  a  contract  with  Koppers 
Seaboard  Coke  whereby  Koppers  Seaboard  Coke  will  sup¬ 
ply  all  the  coal  needed  for  the  plant  and  will  be  paid  there¬ 
for  as  follows : 

1.  It  will  receive  all  coke  produced  in  the  plant  in  ezccoo 
of  Brooklyn  Union’s  generator  and  producer  fuel  require¬ 
ments;  and 

2.  It  will  be  paid  for  all  breeze  and  coke  produced  in  the 
plant  and  used  by  Brooklyn  Union  as  follows : — 

(a)  $7.60  for  coke  used  as  water  gas  coke. 

4602  (b)  $6.20  for  coke  used  as  producer  fuel. 

(c)  $3.uu  for  breeze. 

Koppers  Seaboard  must,  of  course,  furnish  the  necessary 
working  capital  for  coke  and  coal  inventories. 

Under  this  plan  the  profits  to  Koppers  and  the  cost  to 
Brooklyn  Union  will  be  as  follows: 

Production  (M.  C.  F.)  22,000,000  26,700,000 

Koppers  Profit  $213,500  271,500 

B.  U.  cost  of  gas  per  M.  C.  F.  37.80  32.40 

IV. 

Plan  X. 

(a)  Operating  Contract : 

The  operating  contract  will  be  the  same  as  in  the  case  of 
the  Fixed  Fee  Plan. 

(b)  Coke  and  By-Products : 

Brooklyn  Union  contracts  with  Koppers  Seaboard  for 
the  purchase  of  all  coal  to  be  used  in  the  plant,  Brooklyn 
Union  to  pay  Koppers  Seaboard  for  this  coal  as  follows : — 

1.  Koppers  Seaboard  will  receive  all  coke  produced  in  the 
plant  in  excess  of  Brooklyn  Union’s  generator  and  producer 
fuel  requirements. 

2.  Brooklyn  Union  will  pay  Koppers  Seaboard  such  sum 
as  will  make  the  cost  of  coke  oven  gas,  exclusive  of  fixed 
charges,  say  14.5^  per  thousand  cubic  feet  until  the  addi¬ 
tion  of  a  new  battery  and  13.5^  thereafter,  when  coke  used 
for  making  water  gas  and  breeze  are  being  charged  to  opera- 
tions  at  $8.37  and  $3.00  per  net  ton  respectively. 
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Under  this  plan  X  also  Koppers  Seaboard  will  have  to 
furnish  working  capital  for  coal  and  coke  inveDtoi.es. 

A  variation  of  this  plan  would  consolidate  the  two  cor. 
tracts  into  one  as  under  the  Xeils«*»  plan,  tl,*-  ohi* : 
on'*c  bcinj;  llien  tnat  Brooklyn  Union  would  pay  c-  -.V  >■: 
M.  C.  F.  for  gas  instead  of  36c  less  fined  charges  a>  wm&er 
the  Neilson  pl*»n. 

Under  this  plan  the  profit  to  Kopper>  and  :he  co  •  o:  ri- 
to  Brooklyn  Union  would  he  a>  follows: 

Production  (cu.  ft.)  22.0Wi^  2U7‘ *V  XV 
Profit  to  Kippers  "12.^ 

4603  Cost  of  gas  B.  U.  (based 
on  estimated  ultimate 

fixed  charges)  3*.70  .*U  4 

V. 

General. 

All  contracts  will  be  for  five  year-  and  :h  *«at*  r 
abrogated  by  either  party  irivinsr  one  year'-  r.<  •*:  -  *  -  .v=rd 

it  is  possible  that  under  the  Xeilson  plan  the  o  r  :-.  *  r 
be  for  a  longer  period. 

Due  to  certain  possibilities  of  operation  ■:  which  Kr  •  i 
lyn  Union  is  unaware  the  figures  for  the  cost  •:  r  -  * 
Brooklyn  Union  given  above  under  the  Fixed  F*>e  a-- : 
Tierney  plans  are  about  *2c  per  M.  C.  F.  low,  r  :  :  -  r.  Krr*  , 
lyn  Union  will  probably  estimate  then:  to  be. 
present  fixed  charges,  due  largely  to  a  iow  a—  --  -  -  *  *'  * 

taxes,  are  about  5c  }>er  M.  C.  F.  les-  than  those  u->:  abw< 

All  figures  of  profit  to  Kopj>ers  are  based  on  the  a--~cr  t>- 
tion  that  coke  will  be  sold  by  Kopper-  Seaboard  a:  wboh- 
sale  at  $7.50  per  ton ;  i.  e.  any  additional  profit  -  arising  frv 
retail  sales  are  not  included. 

It  is  felt  that  in  all  instances  the  operating  contract  wi.i 
have  to  be  filed  with  the  Commission,  but  that  the  contra* 
in  regard  to  coal,  coke  and  by-products  will  not  have  to  be 
filed.  Even  though  the  operating  contract  is  filed  with  the 
Commission,  it  is  very  doubtful  whether  the  Commission 
has  any  power  to  stop  the  parties  from  carrying  it  out. 


SUMMARY  OP  ESTIMATED  EARNINGS  PROM  BROOKLYN  OPERATION. 
Gas  Produced — 22,000,000  Cu.  Pt.  Per  Day. 
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Koppers  Exhibit  No.  8. 

The  Koppers  Company 

Koppers  Building 

Pittsburgh,  Pa. 

C.  J.  Ramsburg  September  16,  1930. 

Vice  President 

Mr.  H.  B.  Rust, 

Rockland, 

Leesburg,  Virginia. 

Dear  Mr.  Rust: 

At  a  meeting  in  New  York  last  week  between  Messrs. 
Howard  Bruce,  MacArthur,  Rugg,  Earle  and  Tierney  it  was 
decided  to  prepare  a  short  memorandum  to  give  to  Mr. 
Jourdan  on  Wednesday  of  this  week.  A  copy  of  this  memo¬ 
randum  is  attached  and  indicates  briefly  the  proposition 
which  Mr.  Bruce  proposes  to  put  up  to  Mr.  Jourdan  tomor¬ 
row. 

There  are  several  features  which  Mr.  Jourdan  may  wish 
to  change  and  in  the  event  he  makes  any  radical  change  in 
paragraph  No.  1, 1  believe  we  can  counter  with  a  reduction 
in  the  price  of  coke  below  the  $7.50  mentioned.  In  any  event 
this  looks  to  be  a  fair  way  of  working  ourselves  out  of  a 
difficult  situation.  Our  figures  indicate  that  we  would  earn 
from  $250,000  to  $400,000  yearly  based  upon  the  speed  of 
operations. 

It  will,  of  course,  be  impossible  to  increase  the  bogie  much 
above  the  16^  since  this  is  about  Consolidated  Gas’  cost 
today,  and  if  we  try  to  increase  this  bogie  it  might  cause 
trouble  with  the  commission.  It  was  also  our  idea  that  if  a 
third  battery  is  built  that  we  would  buy  the  large  tonnage 
of  domestic  coke  at  a  price  of  $6.50  per  ton  f.  o.  b.  Green- 
point  Works. 

This  is  a  tentative  plan  and  will  probably  be  changed  to  | 
some  extent.  However,  before  anything  final  is  done  we 
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will  pass  the  information  along  to  you.  Mr.  W.  F.  Rust  re¬ 
quested  me  to  send  this  to  you  tonight. 

Yours  very  sincerely, 

J.  T.  TIERNEY. 

4606  Memorandum  Re  Proposed  Plan  of  Brooklyn 

Operations. 

1.  Operating  Contract : 

Brooklyn  Union  engages  Brooklyn  Coke  and  By-Products 
Corporation  to  operate  the  Green  Point  coke  oven  plant  as 
agent  for  and  subject  to  the  approval  of  Brooklyn  Union, 
Brooklyn  Union  paying  all  costs.  Brooklyn  Coke  will  re¬ 
ceive  for  its  service  a  fee  of  $150,000  plus  for  each 
1^  by  which  the  net  production  expense  of  gas  (including 
the  operating  fee)  per  M.  C.  F.  is  decreased  below  16^.  In 
arriving  at  this  cost  water  gas  coke  and  breeze  will  be 
credited  to  operations  as  at  present. 

2.  Products: 

(a)  Coke:  Brooklyn  Coke  and  By-Products,  with  the  ap¬ 
proval  of  Brooklyn  Union,  would  contract  with  The  Kop¬ 
pers  Seaboard  Coke  Company  for  the  sale  of  all  surplus 
coke  produced  in  the  existing  plant  at  $7.50  per  ton. 

(b)  Tar:  Brooklyn  Coke  and  By-Products,  with  the  ap¬ 
proval  of  Brooklyn  Union,  would  enter  into  a  contract  with 
American  Tar  Products  Company  substantially  along  the 
lines  already  agreed  upon. 

(c)  Ammonia:  The  existing  ammonia  contract  will  be 
containued. 

3.  Coal: 

No  coal  agreement  will  be  entered  into  but  it  will  be 
understood  that  Brooklyn  Coke  will  buy  coal  from  or 
through  The  Koppers  Coal  Company,  subject  to  the  ap¬ 
proval  of  Brooklyn  Union  in  every  case. 
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4.  Future  Expansion: 

The  foregoing  contracts  will  be  limited  to  the  existing 
plant.  While  no  contract  in  regard  to  future  expansion 
would  be  entered  into  immediately  it  will  be  understood 
that  the  parties  will  consider  seriously  the  erection  of  an 
additional  battery  and  that  if  such  battery  is  erected  all  of 
the  foregoing  arrangements  will  apply  with  respect  to  it 
except  that  the  additional  surplus  coke  produced  by  reason 
of  the  erection  of  the  third  battery  will  be  sold  to  Koppers 
Seaboard  Coke  at  $6.50  per  ton. 

5.  Term: 

The  operating  and  coke  sales  contracts  will  be  for  five 
(5)  years  and  thereafter  until  abrogated  by  either  party 
giving  one  (1)  year’s  notice. 

4607  Koppers  Exhibit  No.  9. 

Memorandum  of  meeting  held  in  office  of  H.  B.  Rust, 
Koppers  Building,  Pittsburgh,  Pa.,  10:30  a.  m.,  Wednesday, 
November  26,  1930. 

Present :  Messrs.  Brookes,  MacArthur,  Rugg,  Ramsburg, 
W.  F.  Rust,  H.  B.  Rust  and  Tierney. 

We  discussed  the  kind  of  proposition  which  should  be 
agreed  on  between  the  Brooklyn  Union  Gas  Company  and 
The  Koppers  Company,  and  arrived  at  the  following  con¬ 
clusions  : 

That  we  continue  to  operate  under  the  agreement  between 
Mr.  J.  H.  Jourdan,  President,  Brooklyn  Union  Gas  Com¬ 
pany,  and  Mr.  Jos.  Becker,  Vice  President,  The  Koppers 
Company,  dated  February  26, 1929. 

That  The  Koppers  Company  continue  to  operate  this 
plant  at  cost,  cost  to  include  all  of  our  out-of-pocket  expense, 
plus  5.6^  per  ton  of  coal  carbonized  for  overhead,  which  we 
charge  all  of  our  wholly  owned  companies. 

That  for  the  next  year  Brooklyn  Union  agree  to  sell  their 
surplus  coke  to  the  Koppers  Seaboard  Coke  at  a  price  of 
$6.50  per  ton,  such  price  to  be  fixed  from  year  to  year. 
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This  would  mean  that  The  Koppers  Company  would 
operate  the  coke  plant  at  cost,  at  Brooklyn  Union’s  risk  and 
expense,  but  we  feel  that  our  interests  in  Brooklyn  Union 
indirectly  are  so  great  that  we  could  afford  to  do  this  rather 
than  have  it  operated  some  other  way,  and  that  ultimately 
we  would  gain  through  being  stockholders  in  Brooklyn 
Union  through  the  better  operations. 

It  was  also  agreed  to  suggest  to  Mr.  Jourdan  that  the 
Coke  Company  be  incorporated  as  a  wholly  owned  sub¬ 
sidiary  of  the  Brooklyn  Union  Gas  Company  but  a  different 
company,  the  purpose  of  this  arrangement  being  that  it  is 
more  flexible  than  to  have  it  merely  as  an  integral  part  of 
the  Brooklyn  Union  Gas  Company,  and  it  would  put  the 
Brooklyn  Union  Gas  Company  in  a  position  that  should 
the  Kings  County  Gas  Company  or  Brooklyn  Borough  Gas 
Company  need  gas  and  feel  it  necessary  to  build  a  coke 
plant,  Brooklyn  Union  could  make  an  arrangement  to  take 
them  in  as  partners,  extend  this  plant  and  make  all  the  gas 
and  coke  at  one  point. 

It  is,  of  course,  cheaper  to  make  gas  and  coke  in  a  large 
coke  plant  than  in  a  small  one  and  it  would  avoid  unneces¬ 
sary  competition  in  the  sale  of  domestic  coke. 

H.  B.  RUST. 

Copy  to — 


Messrs.  J.  S.  Brookes,  Jr. 
A.  MacArthur 
D.  M.  Rugg 
C.  J.  Ramsburg 
W.  F.  Rust 
H.  B.  Rust 
J.  T.  Tierney 
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4608  Koppers  Exhibit  No.  10. 

The  Brooklyn  Situation 

As  the  Public  Service  Commission  in  their  decision  did 
not  dispute  the  economics  of  the  original  contract,  several 
plans  were  prepared  whereby  we  were  to  be  responsible  for 
the  operation  of  the  plant  and  the  sale  of  surplus  coke  and 
by-products.  Brooklyn  Union  retained  the  ownership  of  the 
plant.  The  arrangement  would  give  them  gas  at  a  fixed 
price.  Brooklyn  Union  officials  claimed  that  none  of  these 
plans  would  be  satisfactory  to  the  Commission.  Other  plans, 
allowing  us  participation  in  savings  accomplished  below  a 
minimum  cost  of  gas,  were  discarded  for  the  same  reason. 

Mr.  Paige  has  stated  on  several  occasions  that  he  could 
justify  paying  us  a  fee  of  $100,000  per  year  for  operating 
the  plant  and  that  Mr.  Jourdan  was  convinced  that  Koppers 
should  dispose  of  surplus  coke  and  by-products.  We  have 
offered  to  operate  the  plant  either  for  a  fee  of  1.5^  per 
M.  C.  F.  or  for  $100,000  per  year.  The  fee  on  a  per 
M.  C.  F.  basis  gives  us  a  little  extra  if  we  can  attain  maxi¬ 
mum  capacities  and  yields.  If  we  are  paid  the  fee  of 
$100,000  per  year,  we  will  purchase  the  first  85,000  tons  of 
coke  produced  per  year  at  $7.50  per  ton  and  all  coke  in 
excess  of  85,000  net  tons  at  $6.50  per  net  ton. 

We  have  been  operating  their  plant  for  a  period  of  two 
years  without  pay  and  have  turned  over  to  them  with  prac¬ 
tically  no  profit  to  ourselves  all  of  the  advantages  of  our 
coke  marketing  facilities,  paying  during  this  period  $7.50 
for  surplus  coke. 

It  now  appears  that  Brooklyn  Union  would  like  to  have 
us  operate  for  them  without  fee  and  still  pay  the  maximum 
price  of  $7.50  per  ton  for  coke. 

Our  latest  suggestion  is  that  we  will  continue  to  operate 
under  the  interim  agreement  dated  Feb.  26,  1929,  the  Pitts¬ 
burgh  administrative  expense  of  5.6^  per  ton  of  coal  car¬ 
bonized  to  be  included  in  the  cost.  Koppers  Seaboard  will 
pay  a  maximum  of  $6.50  per  ton  for  surplus  coke  during 
the  coming  year. 
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Our  net  return  from  domestic  coke  at  eastern  plants  for 
the  year  1929  and  the  first  eight  months  of  1930  has  been  as 
follows : 


Seaboard 
New  Haven 
Philadelphia 


1929 

$5.98 

6.61 

5.88 


8  Months  1930 
$6.24 
6.90 
6.55 


The  average  of  the  above  is  less  than  $6.50  and  there  is  no 
reason  why  we  should  pay  Brooklyn  Union  more  than  that. 
National  Coke  Company,  a  subsidiary  of  Consolidated  Gas 
Company  pay  Consolidated  Gas  Company  $6.50  per  ton  for 
domestic  coke. 

As  decision  on  this  question  has  now  dragged  along  for 
two  years,  we  have  a  right  to  expect  some  definite  action 
promptly. 


11/26/30 
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December  3,  1930. 

Mr.  Howard  Bruce, 

Bartlett  Hayward  Company, 

Baltimore,  Maryland. 

Dear  Sir: 


Mr.  H.  B.  Rust  spoke  to  me  about  one  phase  of  the  Brook¬ 
lyn  negotiations  this  morning  and  asked  me  to  call  you  on 
the  telephone  in  regard  to  it  but  having  been  unable  to 
locate  you  on  the  phone  I  am  writing  instead. 

Mr.  Rust  feels  very  strongly  that  if  possible  we  should 
continue  to  operate  the  Greenpoint  Plant  as  we  are  now  op¬ 
erating,  i.e.,  under  the  letter  of  February  26, 1929  from  Mr. 
Jourdan  to  the  Koppers  Construction  Company.  He  feels 
that  the  payment  of  overhead  is  justified  by  that  letter  with¬ 
out  amendment  inasmuch  as  this  overhead  may  properly 
be  considered  as  included  within  the  meaning  of  the  phrase 
“costs,  expenses  or  payments  of  whatever  nature,”  etc.  And 
he  feels  that  we  will  be  in  a  stronger  position  in  case  the 
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matter  comes  before  the  Commission  if  we  continue  under 
a  contract  which  was  entered  into  before  the  passage  of  the 
recent  law  requiring  management  contracts  between  affili¬ 
ated  interests  to  be  submitted  to  the  Commission. 

This  agreement  of  February  26,  1929  is  now  terminable 
at  the  option  of  either  party  but  inasmuch  as  under  present 
plans  no  fee  is  to  be  payable  to  us  for  this  operation  and, 
inasmuch  as  the  purchase  of  coke  and  the  sale  of  coal  will 
be  covered  by  separate  contracts,  we  do  not  feel  that  this 
feature  is  of  any  practical  moment  to  either  party. 

Mr.  Rust  suggests  that  in  your  conversations  with  Mr. 
Jourdan  you  endeavor  to  stress  the  desirability  of  con¬ 
tinuing  under  this  contract  which  is  not  subject  to  review 
by  the  Commission. 

Very  truly  yours, 

(Signed)  T.  J.  MICHIE,  JR. 

TJM:R 

CC  Messrs.  Rust,  Tiemev,  Rugg. 

•  •••*••••• 
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EASTERN  GAS  AND  FUEL  ASSOCIATES 
OWNERSHIP  OF  SHARES 
1939  and  1940  ANNUAL  MEETINGS 


Koppers  United  Company 

Common 

3,876 

6%  Preferred 

200 

4  %% 

Prior  Preference 

0 

Fuel  Investment  Associates 

1,127,882 

0 

0 

The  Public 

436,522 

323,958 

246,373 

Koppers  Company 

420,120 

49,980 

0 

Total 

1,988,400 

374,138 

246,373 
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EASTERN  GAS  AND  FUEL  ASSOCIATES 
VOTING  POWER  OF  SHAREHOLDERS 
1939  and  1940  Annual  Meetings 


Number 

Koppers  United  Company  4,516.9 

Fuel  Investment  Associates  1,127,882. 

The  Public  2,264,122.4 

Koppers  Company  580,278.7 


Total  3,976,800. 


%  of  Total 
.11% 
28.36% 
56.94% 
14.59% 


100.00% 
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EASTERN  GAS  AND  FUEL  ASSOCIATES 

COMPUTATION  OF  VOTING  POWER  OF  SHAREHOLDERS 

1939  and  1940  Annual  Meetings 

i  Preferred  and 

Common  Prior  Preference 

Koppers  United  Company  200 

x  3.204455 


Fuel  Investment  Associates 
The  Public 


Koppers  Company 


3,876  plus 
1,127,882  plus 

436,522  plus 

420,120  plus 


570,331 
x  3.204455 


49,980 
x  3.204455 


640.9  equals  4,516.9 
0  equals  1,127,882. 

1,827,600.4  equals  2,264,122.4 

160,158.7  equals  580,278.7 


Total 


1,988,400  plus 


1,988,400.  equals  3,976,800. 
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EASTERN  GAS  AND  FUEL  ASSOCIATES 

VOTES  CAST  AT  1939  AND  1940  ANNUAL  MEETINGS 

April  4, 1939  April  2, 1940 

Number  %  of  Total  Cast  Number  %  of  Total  Cast 


Koppers  United  Company 

4,516.9 

.17% 

4,516.9 

.16% 

Fuel  Investment  Associates 

1,127,882.0 

41.81% 

1,127,882.0 

40.83% 

The  Public 

985,051.3 

36.51% 

1,049,702.5 

38  <% 

Koppers  Company 

580,278.7 

21.51% 

580,278.7 

21.01% 

Total 

2,697,728.9 

100.00% 

2,762,380.1 

100.00% 
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CHART 

(All  percentages  are  in  terms  of  voting  power) 


KOPPERS  UNITED  COMPANY 
(Petitioner  in  No.  8404) 

Holds  99.9%  of  voting  stock  of  Brooklyn  Borough  Gas  Company 


Synthetic  rubber  plant 
Blast  furnaces 


I 


100% 


KOPPERS  COMPANY 
(Petitioner  in  No.  8403) 


2  by-product  coke  plants  producing: 

Gas  sold  to  public  utilities  outside  the  system. 

Coke,  tar,  benzol,  toluol  and  other  by-products. 

Retail  distribution  of  coke  in  3  metropolitan  areas. 

19  coal  tar  distilling  or  processing  plants. 

21  wood  preserving  (creosoting)  plants. 

Production  of  cross  ties  and  other  forest  products  from 
225,000  acres  of  timber  lands. 

Construction  organization  which  has  built  more  than  70% 
of:  all  by-product  coke  ovens  in  the  United  States. 

Manufacture  of  gas  machinery,  gas  holders,  gun  carriages, 
airplane  catapults,  piston  rings  and  couplings. 


23.87 %< 


THE  BROOKLYN  UNION  GAS  COMPANY 
Gas  utility 


14.59% 


33-1/3% 


33-1/3% 


THE  VIRGINIAN  CORPORATION 

Holds  40%  of  voting  stock  of 
The  Virginian  Railway  Company 


•  At  the  time  of  the  hearing  before  the  Commission  Hoppers  Company  owned  directly  only 
9.39%  of  the  stock  of  The  Brooklyn  Union  Gas  Company.  Two  wholly  owned  subsidiaries 
of  Hoppers  Company,  viz.,  Esmont  Company  and  Falmouth  Company,  owned,  respectively, 
7.77%  and  6.71%  thereof  (Petitioners’  App.  85,  99).  Both  of  these  subsidiaries  have  since 
been  dissolved  and  the  entire  23.87%  of  the  outstanding  Brooklyn  Union  stock  is  now  owned 
directly  by  Hoppers  Company. 


100% 


FUEL  INVESTMENT  ASSOCIATES 
Holds  stock  of 

Eastern  Gas  and  Fuel  Associates 


28.36% 


EASTERN  GAS  AND  FUEL  ASSOCIATES 
(Petitioner  in  No.  8481) 


Holds  all  stock  of  2  Massachusetts  gas  utilities. 


By-product  coke  plant  producing : 

Gas  sold  to  subsidiary  public  utilities. 

Coke,  tar,  benzol,  toluol  and  other  by-products. 

Blast  furnace. 

21  bituminous  coal  mines  producing  13,000,000  net  tons 
annum. 


13  colliers  normally  operating  between  Hampton  Roads  ar[ 
North  Atlantic  ports. 


Wholly-owned  subsidiaries  own: 

2  by-product  coke  plants  producing: 

Gas  sold  to  public  utilities  outside  the  system. 
Coke,  tar,  benzol,  toluol  and  other  by-products. 
Retail  distribution  of  coke  in  5  metropolitan  areas. 
16  towboats. 


p£r 


11/100% 


IN  THE 

United  States  Court  of  Appeals 

foe  the  District  of  Columbia. 


No.  8404. 

HOPPERS  UNITED  COMPANY,  Petitioner , 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 

No.  8403. 

HOPPERS  COMPANY,  Petitioner , 

v. 

• 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 

No.  8481. 

EASTERN  GAS  AND  FUEL  ASSOCIATES,  Petitioner , 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 

BRIEF  FOR  PETITIONERS. 

JURISDICTIONAL  STATEMENT. 

These  are  petitions  under  Section  24(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935,  approved  August  26, 
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1935  (49  Stat.  803;  15  U.  S.  C.  Sec.  79)1  to  review  an 
order  of  the  Securities  and  Exchange  Commission2  entered 
on  September  28,  1942,  denying,  among  other  things,  three 
applications  of  Petitioners  filed  with  the  Commission  on 
May  8,  1940,  as  follows : 

1.  An  application  by  Koppers  United  Company  for  an 
order  under  Section  2(a)(8)  of  the  Act  declaring  that 
The  Brooklyn  Union  Gas  Company3  is  not  a  sub¬ 
sidiary  company  of  Koppers  United  Company  under 
Section  2(a)(8)(A)  of  the  Act  (Petitioners *  App.  2). 
The  issues  raised  thereby  are  before  this  Court  in  Cause 
No.  8404. 

2.  An  application  by  Eastern  Gas  and  Fuel  Associates4 
for  an  order  under  Section  2(a)(8)  of  the  Act  declaring 
that  it  is  not  a  subsidiary  company  of  Koppers  Com¬ 
pany  under  Section  2(a)  (8)  (A)  of  the  Act  (Petitioners’ 
App.  56).  The  issues  raised  thereby  are  before  this 
Court  in  Cause  No.  8481. 

3.  An  application  by  Koppers  Company  for  an  order  un¬ 
der  Section  2(a)(7)  of  the  Act  declaring  that  it  is  not 
a  holding  company  under  Section  2(a)  (7)  (A)  of  the  Act 
(Petitioners’  App.  11).  The  issues  raised  thereby  are 
before  this  Court  in  Cause  No.  8403. 

On  said  May  8, 1940,  and  at  all  times  thereafter,  Koppers 
United  Company  owned  all  the  outstanding  voting  securi¬ 
ties  of  Koppers  Company5  (Petitioners’  App.  4) ;  Koppers 
Company  directly  or  indirectly  owned  or  controlled  23.87 % 
of  the  outstanding  voting  securities  of  Brooklyn  Union  (Pe¬ 
titioners’  App.  15),  a  public-utility  company  as  defined  in 
Section  2(a)(5)  of  the  Act  (Tr.  256);  and  Koppers  Com- 

1  The  Public  Utility  Holding  Company  Act  of  1935  is  generally  referred  to 
throughout  this  brief  as  “the  Act”. 

2  The  Securities  and  Exchange  Commission  is  generally  referred  to  through¬ 
out  this  brief  as  “the  Commission”.  It  was  established  under  Sec.  4,  Title 
I  of  the  Securities  Exchange  Act  of  1934,  approved  June  6,  1934  (48  Stat. 
881;  15  U.  S.  C.  Sec.  78). 

3  The  Brooklyn  Union  Gas  Company  is  generally  referred  to  throughout 
this  brief  as  “Brooklyn  Union”. 

*  Eastern  Gas  and  Fuel  Associates  is  generally  referred  to  throughout  this 
brief  as  “Eastern  Gas”. 

5  The  intercorporate  relationships  stated  below  will  be  readily  followed  by 
a  reference  to  the  chart  opposite  Page  One  of  this  brief. 
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pany  also  owned  voting  securities  of  Eastern  Gas  entitling 
it  to  14.59%  of  the  voting  power  of  the  shareholders  thereof 
(Petitioners’  App.  380),  a  holding  company  as  defined  in 
Section  2(a)(7)(A)  of  the  Act  (Tr.  108, 109). 

A  consolidated  hearing  on  the  aforesaid  applications 
was  held  by  the  Commission,  and  on  September  28,  1942, 
the  Commission  entered  its  order  (Petitioners’  App.  130) 
denying  all  of  the  aforesaid  applications.  Said  order  was 
accompanied  by  the  Findings  and  Opinion  of  the  Commis¬ 
sion  (Holding  Company  Act  Release  No.  3812)  (Petition¬ 
ers’  App.  81). 

On  November  25,  1942,  Koppers  United  Company  and 
Koppers  Company  filed  in  this  Court  their  respective  Peti¬ 
tions  for  Review  of  the  aforesaid  order  of  the  Commission 
dated  September  28,  1942  (Causes  No.  8404  and  8403). 

On  November  25,  1942,  Eastern  Gas  filed  in  the  United 
States  Circuit  Court  of  Appeals  for  the  First  Circuit  its 
Petition  For  Review  of  said  order  of  the  Commission.  East" 
ern  Gas  has  its  principal  place  of  business  in  Boston,  Massa¬ 
chusetts,  in  the  First  Judicial  Circuit  of  the  United  States 
(Petitioners’  App.  58). 

On  March  2, 1943,  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the  First  Circuit,  upon  motion  of  the  Commission, 
entered  an  order  transferring  to  this  Court  the  aforesaid 
Petition  For  Review  of  Eastern  Gas,  together  with  all 
papers  and  documents  in  connection  therewith  in  the  files  of 
said  Court  and  a  certified  copy  of  the  docket  entries  therein, 
retaining  jurisdiction  to  reconsider  said  order  in  the  event 
that  this  Court  should  not  entertain  jurisdiction  of  said 
Petition  for  Review. 

On  March  16,  1943,  this  Court  entered  an  order  granting 
leave  to  Eastern  Gas  to  prosecute  its  Petition  For  Review  in 
this  Court  (Cause  No.  8481),  but  reserving  the  question  of 
jurisdiction  until  the  hearing  of  said  Petition  For  Review 
on  the  merits. 

All  causes  have  been  consolidated  by  this  Court  for  hear¬ 
ing  and  decision. 
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Jurisdiction  of  the  Commission  was  invoked  under  Sec¬ 
tion  2(a)(7)  of  the  Act  in  the  Koppers  Company  proceed¬ 
ing  (Cause  No.  8403)  and  under  Section  2(a)(8)  of  the  Act 
in  the  Koppers  United  Company  and  Eastern  Gas  proceed¬ 
ings  (Causes  No.  8404  and  8481). 

Jurisdiction  of  this  Court  in  all  causes  here  before  it 
is  invoked  under  Section  24(a)  of  the  Act. 

STATEMENT  OF  CASE. 

Koppers  United  Company,  petitioner  in  Cause  No.  8404, 
owns  all  of  the  outstanding  voting  securities  of  Koppers 
Company  (Petitioners’  App.  4),  petitioner  in  Cause  No. 
8403,  which  is  therefore  a  subsidiary  company  of  Koppers 
United  Company  as  defined  in  Section  2(a)  (8)  (A)  of  the 
Act. 

Koppers  Company,  petitioner  in  Cause  No.  8403,  owns 
23.87%  of  the  outstanding  voting  securities  of  Brooklyn 
Union  (Petitioners’  App.  15),  a  public-utility  company  as 
defined  in  Section  2(a)(5)  of  the  Act  (Tr.  256).  Brook¬ 
lyn  Union  is  therefore  a  subsidiary  company  of  Kop¬ 
pers  Company  as  defined  in  Section  2(a)(8)(A)  of  the  Act 
and  also  a  subsidiary  company  of  Koppers  United  Company 
as  so  defined.  Koppers  Company,  by  virtue  of  its  said 
ownership  of  voting  securities  of  Brooklyn  Union  and  by 
virtue  of  its  ownership  of  voting  securities  of  Eastern  Gas, 
hereinafter  referred  to,  is  a  holding  company  as  defined  in 
Section  2(a)(7)(A)  of  the  Act. 

Eastern  Gas,  petitioner  in  Cause  No.  8481,  is  admittedly 
a  holding  company  as  defined  in  Section  2(a)(7)(A)  of  the 
Act  since  it  owns  all  of  the  outstanding  voting  securities  of 
Boston  Consolidated  Gas  Company  and  of  Old  Colony  Gas 
Company  (Tr.  108),  both  of  which  are  public-utility  com¬ 
panies  as  defined  in  Section  2(a)(5)  of  the  Act  (Tr.  109). 
Koppers  Company,  petitioner  in  Cause  No.  8403,  owns  out¬ 
standing  voting  securities  of  Eastern  Gas  entitling  it  to 
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14.59%  of  the  voting  power  of  the  shareholders  thereof 
( Petitioners  ’  App.  380),  so  that  Eastern  Gas  is  a  subsidiary- 
company  of  Koppers  Company  as  defined  in  Section  2(a) 
(8)  (A)  of  the  Act. 

Fuel  Investment  Associates  is  admittedly  a  holding  com¬ 
pany  as  defined  in  Section  2(a)(7)(A)  of  the  Act  since 
it  owns  voting  securities  of  Eastern  Gas  entitling  it  to 
28.36%  of  the  voting  power  of  the  shareholders  thereof 
(Petitioners ’  App.  380).  Koppers  United  Company  owns 
all  of  the  outstanding  voting  securities  of  Fuel  Investment 
Associates  (Tr.  118)  and  voting  securities  of  Eastern  Gas 
entitling  it  to  11/100%  of  the  voting  power  of  the  share¬ 
holders  thereof  (Petitioners ’  App.  380).  Eastern  Gas  is 
therefore  a  subsidiary  company  of  Fuel  Investment  Asso¬ 
ciates  as  defined  in  Section  2(a)(8)(A)  of  the  Act  and  also 
a  subsidiary  company  of  Koppers  United  Company  as  so 
defined. 

The  questions  presented  by  the  three  Petitions  for  Re¬ 
view  here  under  consideration  involve  two  basic  relation¬ 
ships  : 

1.  The  relationship  of  Brooklyn  Union  to  Koppers  Com¬ 
pany  and  Koppers  United  Company. 

2.  The  relationship  of  Eastern  Gas  to  Koppers  Company. 

The  first  of  these  relationships  is  in  issue  in  Causes  No. 
8404  and  8403,  and  the  second  relationship  is  in  issue  in 
Causes  No.  8403  and  8481. 

In  its  Findings  and  Opinion,  the  Commission  refused  to 
declare  that  Brooklyn  Union  was  not  a  subsidiary  company 
of  Koppers  United  Company  or  of  Koppers  Company  un¬ 
der  Section  2(a)(8)(A)  of  the  Act  ( Petitioners ’  App.  127), 
and  it  also  refused  to  declare  that  Eastern  Gas  was  not  a 
subsidiary  of  Koppers  Company  under  Section  2(a)(8)(A) 
thereof  (Petitioners’  App.  97).  Accordingly,  the  Commis¬ 
sion  refused  to  declare  that  Koppers  Company  was  not  a 
holding  company  under  Section  2(a)(7)(A)  of  the  Act, 
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giving  as  an  additional  reason  therefor  its  inability  to  find 
that  Koppers  Company  was  not  an  intermediary  company 
through  which  control  over  Brooklyn  Union  or  Eastern  Gas 
was  exercised  by  Koppers  United  Company  (Petitioners’ 
App.  129). 

The  Koppers  United  Company  proceeding  (Cause  No. 
8404)  involves  the  sole  issue  as  to  whether  Brooklyn  Union 
is  its  subsidiary  company.  The  Eastern  Gas  proceeding 
(Cause  No.  8481)  involves  the  sole  issue  as  to  whether  it  is 
a  subsidiary  company  of  Koppers  Company.  The  Kop¬ 
pers  Company  proceeding  (Cause  No.  8403)  involves  three 
issues,  namely:  (1)  whether  Brooklyn  Union  is  its  subsidi¬ 
ary  company,  this  being  the  same  issue  as  that  involved  in 
Cause  No.  8404,  (2)  whether  Eastern  Gas  is  its  subsidiary 
company,  this  being  the  same  issue  as  that  involved  in 
Cause  No.  8481,  and  (3)  whether  Koppers  Company  is  an 
intermediary  company  through  which  control  over  Brook¬ 
lyn  Union  or  Eastern  Gas  is  exercised  by  Koppers  United 
Company,  this  issue  not  being  involved  in  either  Cause  No. 
8404  or  Cause  No.  8481. 

The  issues  relating  to  Brooklyn  Union  can  be  discussed 
in  the  Argument  only  by  a  presentation  of  the  facts  in 
proper  perspective  against  the  background  of  a  wealth  of 
other  facts  which,  we  submit,  completely  negative  any  in¬ 
ference  of  control  or  controlling  influence.  Hence,  the  Ar¬ 
gument  is  devoted  largely  to  a  discussion  of  facts.  It  would 
serve  no  useful  purpose  to  expand  this  brief  by  repeating 
those  facts  and  we  therefore  omit  them  from  the  Statement 
of  the  Case. 

Likewise,  the  issues  relating  to  Eastern  Gas  involve  the 
facts  making  up  the  intercompany  relationships  between 
Eastern  Gas,  Koppers  Company  and  Koppers  United  Com¬ 
pany.  They  must  be  stated  in  the  Argument,  and  again,  no 
useful  purpose  would  be  served  by  including  them  here. 


7 


STATUTES  INVOLVED. 

Section  2(a)(7)  of  the  Act  provides  in  part  as  follows : 

“(7)  ‘Holding  company’ means — 

“(A)  any  company  which  directly  or  indirectly 
owns,  controls,  or  holds  with  power  to  vote,  10  per 
centum  or  more  of  the  outstanding  voting  securities 
of  a  public-utility  company  or  of  a  company  which  is 
a  holding  company  by  virtue  of  this  clause  or  clause 
(B),  unless  the  Commission,  as  hereinafter  provided, 
by  order  declares  such  company  not  to  be  a  holding 
company;  .  .  . 

“The  Commission,  upon  application,  shall  by  order 
declare  that  a  company  is  not  a  holding  company  un¬ 
der  clause  (A)  if  the  Commission  finds  that  the  appli¬ 
cant  (i)  does  not,  either  alone  or  pursuant  to  an  ar¬ 
rangement  or  understanding  with  one  or  more  other 
persons,  directly  or  indirectly  control  a  public-utility 
or  holding  company  either  through  one  or  more  inter¬ 
mediary  persons  or  by  any  means  or  device  whatso¬ 
ever,  (ii)  is  not  an  intermediary  company  through 
which  such  control  is  exercised,  and  (iii)  does  not, 
directly  or  indirectly,  exercise  (either  alone  or  pur¬ 
suant  to  an  arrangement  or  understanding  with  one 
or  more  other  persons)  such  a  controlling  influence 
over  the  management  or  policies  of  any  public-utility 
or  holding  company  as  to  make  it  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers  that  the  applicant  be  sub¬ 
ject  to  the  obligations,  duties,  and  liabilities  imposed 
in  this  title  upon  holding  companies.  ...” 

Section  2(a)(8)  of  the  Act  provides  in  part  as  follows: 

“(8)  ‘Subsidiary  company’  of  a  specified  holding 
company  means — 

“(A)  any  company  10  per  centum  or  more  of  the 
outstanding  voting  securities  of  which  are  directly  or 
indirectly  owned,  controlled,  or  held  with  power  to 
vote,  by  such  holding  company  (or  by  a  company  that 
is  a  subsidiary  company  of  such  holding  company  by 
virtue  of  this  clause  or  clause  (B)),  unless  the  Com- 
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mission,  as  hereinafter  provided,  by  order  declares 
such  company  not  to  be  a  subsidiary  company  of  such 
holding  company ;  .  .  . 

“The  Commission,  upon  application,  shall  by  order 
declare  that  a  company  is  not  a  sudsidiary  company  of 
a  specified  holding  company  under  clause  (A)  if  the 
Commission  finds  that  (i)  the  applicant  is  not  con¬ 
trolled,  directly  or  indirectly,  by  such  holding  company 
(either  alone  or  pursuant  to  an  arrangement  or  under¬ 
standing  with  one  or  more  other  persons)  either 
through  one  or  more  intermediary  persons  or  by  any 
means  or  device  whatsoever,  (ii)  the  applicant  is  not  an 
intermediary  company  through  which  such  control  of 
another  company  is  exercised,  and  (iii)  the  manage¬ 
ment  or  policies  of  the  applicant  are  not  subject  to  a 
controlling  influence,  directly  or  indirectly,  by  such 
holding  company  (either  alone  or  pursuant  to  an  ar¬ 
rangement  or  understanding  with  one  or  more  other 
persons)  so  as  to  make  it  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
or  consumers  that  the  applicant  be  subject  to  the  obli¬ 
gations,  duties,  and  liabilities  imposed  in  this  title  upon 
subsidiary  companies  of  holding  companies  .  .  .  ” 

STATEMENT  OF  POINTS. 

The  main  points  upon  which  petitioners  rely  are  as  fol¬ 
lows  : 


I. 

Koppers  United  Company  (Cause  No.  8404). 

A.  The  Commission  erred  in  failing  to  make  the  following 
findings,  although  there  wras  substantial  evidence  to  support 
such  findings  and  no  substantial  evidence  to  support  con¬ 
trary  findings  or  a  refusal  so  to  find : 

1.  Brooklyn  Union  is  not  controlled  by  Koppers  United 
Company. 

2.  The  management  or  policies  of  Brooklyn  Union  are 
not  subject  to  a  controlling  influence  by  Koppers  United 
Company. 
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B.  The  Commission  misconstrued  Section  2(a)(8)  of  the 
Act  in  that  it  based  a  refusal  to  find  that  Koppers  United 
Company  did  not  control  or  exercise  a  controlling  influence 
over  Brooklyn  Union  upon  the  finding  that  “it  is  necessary 
and  appropriate  in  the  public  interest  and  for  the  protec¬ 
tion  of  investors  and  consumers  that  Koppers  and  Brooklyn 
Union  be  subject  to  the  obligations  and  duties  imposed  by 
the  Act  upon  holding  companies  and  subsidiary  companies” 
(Petitioners’  App.  127). 


n. 

Eastern  Gas  (Cause  No.  8481). 

The  Commission  erred  in  failing  to  make  the  follow¬ 
ing  findings,  although  there  was  substantial  evidence  to 
support  such  findings  and  no  substantial  evidence  to  sup¬ 
port  contrary  findings  or  a  refusal  so  to  find : 

1.  Eastern  Gas  is  not  controlled  by  Koppers  Company. 

2.  The  management  or  policies  of  Eastern  Gas  are  not 
subject  to  a  controlling  influence  by  Koppers  Company. 

3.  Even  if  the  management  or  policies  of  Eastern  Gas  are 
subject  to  such  a  controlling  influence,  it  is  not  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers  that  Eastern  Gas 
be  subject,  as  a  subsidiary  company  of  Koppers  Com¬ 
pany,  to  the  obligations,  duties  and  liabilities  imposed 
in  the  Act  upon  subsidiary  companies  of  holding  com¬ 
panies. 

in. 

Koppers  Company  (Cause  No.  8403). 

A.  The  Commission  erred  in  failing  to  make  the  follow¬ 
ing  findings,  although  there  was  substantial  evidence  to  sup¬ 
port  such  findings  and  no  substantial  evidence  to  support 
contrary  findings  or  a  refusal  so  to  find: 

1.  Koppers  Company  does  not  control  Brooklyn  Union, 
Eastern  Gas,  or  any  other  public-utility  or  holding 
company. 
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2.  Koppers  Company  is  not  an  intermediary  company 
through  which  such  control  is  exercised. 

3.  Koppers  Company  does  not  exercise  a  controlling  in¬ 
fluence  over  the  management  or  policies  of  Brooklyn 
Union,  Eastern  Gas,  or  any  other  public-utility  or 
holding  company. 

4.  Even  if  Koppers  Company  exercises  such  a  controlling 
influence  over  Brooklyn  Union,  Eastern  Gas,  or  any 
other  public-utility  or  holding  company,  it  is  not  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers  that  Koppers 
Company  be  subject  to  the  obligations,  duties  and  liabil¬ 
ities  imposed  in  the  Act  upon  holding  companies. 

B.  The  Commission  misconstrued  Section  2(a)(7)  of  the 
Act  in  that  it  based  a  refusal  to  find  that  Koppers  Company 
did  not  control  or  exercise  a  controlling  influence  over 
Brooklyn  Union  upon  the  finding  that  “it  is  necessary  and 
appropriate  in  the  public  interest  and  for  the  protection  of 
investors  and  consumers  that  Koppers  and  Brooklyn  Union 
be  subject  to  the  obligations  and  duties  imposed  by  the  Act 
upon  holding  companies  and  subsidiary  companies’ ’  (Peti¬ 
tioners’  App.  127). 

SUMMARY  OF  ARGUMENT. 

I. 

Koppers  United  Company0  (Cause  No.  8404). 

(The  issues  involve  only  Koppers’  relationship  with 
Brooklyn  Union.) 

A.  The  basic  facts  are  undisputed. 

1.  There  is  no  conflict  in  the  evidence. 

2.  The  basic  facts  must  be  reached  from  a  consideration 
of  the  evidence  and  hence  there  can  be  no  dispute  as 
to  them. 

«  The  term  “ Koppers’ *  will  generally  be  used  throughout  the  remainder  of 
this  brief  as  it  was  used  by  the  Commission  in  its  Findings  and  Opinion  to 
denote  the  following  companies  collectively:  Koppers  United  Company,  Kop¬ 
pers  Company,  Fuel  Investment  Associates  and  Eastern  Gas.  It  is  not  dis¬ 
puted  that  these  last  named  companies  are  controlled  by  Koppers  United 
Company. 
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3.  The  basic  facts  must  be  distinguished  from  the  infer¬ 
ences  drawn  from  them,  and  such  inferences  must  have 
a  reasonable  and  logical  connection  with  the  basic  facts. 

4.  The  undisputed  basic  facts  here  involved. 

a.  Ownership  of  Brooklyn  Union  stock  by  Koppers. 

b.  Negative  facts  showing  an  absence  of  control  or  con¬ 
trolling  influence. 

c.  Paucity  of  personal  relationships  between  officers 
and  directors  of  Koppers  and  Brooklyn  Union. 

d.  Business  relationships  between  Koppers  and  Brook¬ 
lyn  Union. 

B.  The  inferences  drawn  by  the  Commission  from  the 
basic  facts  were  erroneous. 

1.  Koppers’  stockholdings  in  Brooklyn  Union. 

2.  Personal  relationships. 

3.  Building  the  coke  plant  and  subsequent  negotiations 
with  respect  thereto,  particularly  in  the  light  of  the 

•  dates  when  Koppers  acquired  its  Brooklyn  Union  stock. 

4.  Purchase  and  sale  of  coal  and  coke. 

5.  Advisory  services  regarding  coke  plant  operation. 

6.  Minor  business  relationships. 

C.  The  Commission  erred  in  its  interpretation  and  appli¬ 
cation  of  the  Act. 

1.  The  meaning  of  “control”. 

2.  The  meaning  of  “controlling  influence”. 

a.  It  must  be  equivalent  to  control  in  its  results  and 
more  than  mere  material  influence. 

b.  It  must  be  exercised. 

3.  The  court  decisions  in  cases  under  Section  2(a)(8)  of 
the  Act  do  not  support  the  action  of  the  Commission 
in  this  case. 
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n. 

Eastern  Gas  (Cause  No.  8481). 

(The  issues  involve  only  Koppers  Company’s  relation¬ 
ship  with  Eastern  Gas.) 

A.  The  basic  facts. 

1.  Ownership  of  Eastern  Gas  stock  by  Koppers  Company 
and  Koppers  United  Company. 

2.  Management  and  policies  of  Eastern  Gas  and  Koppers 
Company. 

3.  Eastern  Gas  as  an  intermediary  company. 

4.  Present  voting  powder  of  shareholders  of  Eastern  Gas. 

5.  Voting  powder  of  shareholders  of  Eastern  Gas  prior  to 
1939. 

6.  Public  interest. 

B.  The  inferences  drawn  by  the  Commission  from  the 

basic  facts  were  erroneous.  * 

'  C.  The  Commission  erred  in  its  interpretation  and  appli¬ 
cation  of  the  Act  {supra,  p.  11). 

m. 

Koppers  Company  (Cause  No.  8403). 

(The  issues  involve  Koppers’  relationship  with  Brooklyn 
Union,  Koppers  Company’s  relationship  with  Eastern  Gas, 
and  the  question  whether  Koppers  Company  is  an  inter¬ 
mediary  company  through  which  control  over  Brooklyn 
Union  or  Eastern  Gas  is  exercised  by  Koppers  United  Com¬ 
pany.) 

A.  Koppers’  relationship  with  Brooklyn  Union. 

B.  Koppers  Company’s  relationship  with  Eastern  Gas. 

C.  Koppers  Company  as  an  intermediary  company 
through  which  control  over  Eastern  Gas  is  exercised  by 
Koppers  United  Company. 
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ARGUMENT. 

I. 

Hoppers  United  Company  (Cause  No.  8404). 

(The  issues  involve  only  Hoppers’  relationship  with 
Brooklyn  Union.) 

A.  The  basic  facts  are  undisputed. 

1.  There  is  no  conflict  in  the  evidence. 

We  believe  that  the  Commission  will  concede  that  there 
is  no  material  conflict  in  the  testimony  and  other  evidence 
adduced  at  the  hearing. 

2.  The  basic  facts  must  be  reached  from  a  consideration 
of  the  evidence  and  hence  there  can  be  no  dispute  as  to 
them. 

This  proposition  necessarily  follows  from  the  fact  that 
there  is  no  conflict  in  the  evidence.  Again,  we  think  the 
Commission  will  concede  that  so  far  as  the  basic  facts  are 
concerned  there  is  no  dispute. 

3.  The  basic  facts  must  be  distinguished  from  the  infer¬ 
ences  drawn  from  them,  and  such  inferences  must  have  a 
reasonable  and  logical  connection  with  the  basic  facts. 

So  far,  then,  as  the  facts  are  concerned,  we  do  not  dis¬ 
pute  those  which  are  stated  as  facts  in  the  Findings  and 
Opinion  of  the  Commission.  We  do,  however,  seriously 
dispute  the  inferences  wThich  have  been  drawn  from  them 
and  we  shall  undertake  to  show  that  it  is  these  inferences 
which  have  led  the  Commission  to  deny  petitioner’s  appli¬ 
cation. 

Inferences  are,  of  course,  to  be  drawn  by  the  trier  of  the 
facts  and  not  by  this  Court.  National  Labor  Relations 
Board  v.  Pennsylvania  Greyhound  Lines ,  303  U.  S.  261,  271, 
58  Sup.  Ct.  571,  82  L.  Ed.  831  (1938).  Nevertheless,  as 
pointed  out  by  Mr.  Justice  Stephens,  dissenting  in  American 
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Gas  and  Electric  Company  v.  Securities  cmd  Exchange  Com¬ 
mission,  decided  by  this  Court  February  1,  1943,  the  infer¬ 
ences  drawn  must  be  reasoned  inferences,  that  is,  they  must 
be  such  as  a  reasonable  mind  can  reach  from  the  basic  facts. 
The  same  thought  is  involved  in  the  majority  opinion  when 
Mr.  Justice  Rutledge  says  that  “we  cannot  say  that  the  in¬ 
ferences  drawn  therefrom  by  the  Commission  ....  are 
unreasonable.”  In  these  statements  we  find  the  whole  issue 
in  this  proceeding.  Are  the  inferences  which  the  Commis¬ 
sion  has  drawn  from  the  undisputed  basic  facts  reasonable, 
or  are  they  unjustified  and  not  founded  upon  logic  or  ex¬ 
perience? 

4.  The  undisputed  basic  facts  here  involved. 

a.  Ownership  of  Brooklyn  Union  stock  by  Koppers. 

It  is  not  disputed  that  Koppers  owns  23.87%  of  the  out¬ 
standing  voting  securities  of  Brooklyn  Union  (Petitioners’ 
App.  97),  or  that  Koppers  has  never  voted  more  than 
32.84%  of  the  total  number  of  shares  outstanding  in  any 
year  between  1929  and  1940,  or  that  during  the  same  period 
Koppers’  representation  at  annual  meetings  has  been  be¬ 
low  50%  of  the  total  number  of  shares  present  in  nine  of 
those  years,  including  1940,  the  year  of  the  hearing,  and 
above  50%  in  only  three  years  (Petitioners’  App.  98). 

b.  Negative  facts  showing  an  absence  of  control  or  con¬ 
trolling  influence. 

In  sustaining  the  burden  of  proof  with  regard  to  an  ab¬ 
sence  of  control  or  controlling  influence,  Koppers  was  com¬ 
pelled  to  establish  a  negative  case,  always  a  difficult  under¬ 
taking.  The  cases  which  have  been  before  the  courts  (infra, 
p.  62)  and  the  Commission  under  Sections  2(a)(7)  and 
2(a)(8)  of  the  Act  show  that  the  positive  facts  which  the 
Commission  emphasizes  when  it  denies  an  application  vary 
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from  case  to  case.  Yet  when  such  facts  are  absent,  they 
are  apt  to  be  dismissed  as  of  no  importance  and  reliance 
placed  upon  some  other  positive  facts.  In  the  present  pro¬ 
ceeding  the  following  negative  facts  will  not  be  disputed, 
although  the  Commission  significantly  fails  to  mention  any 
of  them  in  its  Findings  and  Opinion. 

Koppers  has  never  investigated,  made  suggestions  regard¬ 
ing  or  influenced  Brooklyn  Union’s  accounting  practices 
(Petitioners’  App.  280;  Tr.  2750).  Brooklyn  Union’s  in¬ 
dependent  auditors  are  not  the  same  as  those  of  Koppers 
(Petitioners’  App.  280).  Brooklyn  Union  has  no  deposits 
in  any  “Mellon  bank” 7  (Tr.  2754).  Brooklyn  Union’s  an¬ 
nual  budget  is  not  submitted  to  Koppers  (Tr.  2764).  Trus¬ 
tees  under  Brooklyn  Union  bond  indentures  have  been 
different  from  the  trustees  under  Koppers’  indentures  (Tr. 
3819).  When  Brooklyn  Union  undertook  the  preparation 
of  a  continuing  property  record,  which  was  a  very  large 
undertaking,  Koppers  was  neither  solicited  for  nor  gave 
any  advice  with  regard  to  it  (Tr.  2777).  None  of  Brooklyn 
Union’s  officers  have  ever  had  any  connection  with  Kop¬ 
pers  (Tr.  3200).  Koppers  has  never  attempted  to  influence 
Brooklyn  Union’s  policies  regarding  depreciation,  always 
an  important  subject  with  public-utility  companies  (Tr. 
2752).  Koppers  had  nothing  to  do  with  the  very  large  ad¬ 
justment  in  reserve  accounts  made  on  Brooklyn  Union’s 
books  in  1939  (Tr.  2779,  2780).  When  Brooklyn  Union’s 
dividend  rate  was  reduced  some  years  ago,  it  was  done  over 
the  protests  of  Koppers  (Tr.  3824).  Koppers  has  never  in¬ 
fluenced  Brooklyn  Union’s  dividend  policy  or  otherwise 
given  advice  with  regard  to  dividends  except  to  “yell  for 
more,”  unsuccessfully  (Tr.  2752,  3823,  3857).  No  represen¬ 
tative  of  Koppers  sits  at  the  weekly  executive  conferences 
of  Brooklyn  Union  (Tr.  2722).  Koppers  performs  no 
fiscal  service  for  Brooklyn  Union  (Tr.  2750).  Brooklyn 

7  The  Mellon  family  owns  in  the  aggregate  less  than  50%  of  the  stock 
of  Koppers  United  Company  and  a  little  over  one-third  of  the  stock  of  The 
Union  Trust  Company  of  Pittsburgh  (Tr.  1067),  which  owns  all  of  the  stock 
of  The  Mellon  National  Bank  (Tr.  839). 
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Union  has  never  had  any  joint  office  with  Koppers  (Petition¬ 
ers  ’  App.  280) .  Brooklyn  Union  has  never  made  any  loan  to 
Koppers  or  received  any  loan  from  it  (Petitioners’  App. 
279).  There  have  never  been  any  management  contracts 
between  Brooklyn  Union  and  Koppers,  unless  the  arrange¬ 
ment  w’hereby  Koppers  gives  advice  with  regard  to  the 
operation  of  the  coke  plant  of  Brooklyn  Union  be  deemed 
such  (Tr.  2764).  Koppers  has  never  attempted  to  in¬ 
fluence  Brooklyn  Union  with  regard  to  its  rates  to  con¬ 
sumers  of  gas  (Tr.  3808).  Brooklyn  Union  has  never  had  a 
purchasing  contract  with  Koppers,  nor  have  there  ever 
been  any  joint  purchasing  arrangements  (Tr.  2764). 

We  submit  that  had  the  opposite  facts  been  true  the  Com¬ 
mission  would  have  made  much  of  them,  and  that  these 
negative  facts  are  entitled  to  the  same  amount  of  weight  on 
the  other  side  of  the  question. 

c.  Paucity  of  personal  relationships  between  officers  and 
directors  of  Koppers  and  Brooklyn  Union. 

It  is  undisputed  that  there  never  have  been  any  interlock¬ 
ing  directors  or  officers  between  Brooklyn  Union  and  any  of 
the  Koppers’  companies.  Thus  one  factor  which  has  offered 
firm  support  to  the  Commission  in  other  cases8  is  completely 
lacking  here.  All  that  is  left  to  the  Commission  on  this  point 
is  that  some  of  the  officers  and  directors  of  Brooklyn  Union 
are  acquainted  wTitli  and  have  had  occasional  meetings  with 
officers  of  Koppers,  plus  the  fact  that  certain  directors  of 
Brooklyn  Union  are  also  directors  of  another  company  in 
which  Koppers  has  a  stock  interest. 

»  Detroit  Edison  Co.  v.  Securities  Exchanoc  Commission,  119  F.  (2d) 
730  (C.  C.  A.  6th,  1941);  cert,  denied,  314  U.  S.  618,  62  Sup.  Ct.  105, 
86  L.  Ed.  497  (1941);  Hartford  Gas  Co.  v.  Securities  and  Exchange  Commis¬ 
sion,  129  F.  (2d)  794  (C.  C.  A.  2nd,  1942) ;  Public  Service  Corporation  of 
Hew  Jersey  v.  Securities  and  Exchange  Commission,  129  F.  (2d)  899  (C.  C.  A. 
3rd,  1942);  cert,  denied,  63  Sup.  Ct.  266  (1942);  American  Gas  and  Electric 
Company  v.  Securities  and  Exchange  Commission,  supra;  Pacific  Gas  $• 
Electric  Co.  v.  Securities  <f*  Exchange  Commission,  127  F.  (2d)  378  (C.  C.  A. 
9th,  1942)  (on  rehearing)  ;  H.  M.  Byllcsby  Company,  6  S.  E.  C.  639  (1939) ; 
Northern  Natural  Gas  Company,  5  S.  E.  C.  228  (1939)  ;  Moreau  Manufac¬ 
turing  Corporation,  Holding  Company  Act  Release  No.  2868  (1941). 
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d.  Business  relationships  between  Koppers  and  Brook¬ 
lyn  Union. 

The  greater  portion  of  the  testimony  in  this  proceeding 
was  devoted  to  the  basic  facts  regarding  the  business  rela¬ 
tionships  between  the  parties.  Again  there  is  no  dispute  as 
to  what  has  taken  place.  It  is  not,  for  instance,  in  dis¬ 
pute  that  Koppers  sells  a  great  deal  of  coal  to  Brooklyn 
Union  for  use  in  its  by-product  coke  plant  built  by  Koppers, 
that  Koppers  purchases  all  of  the  coke  produced  in  the 
operation  thereof  ( Petitioners  ’  App.  104),  or  that  Koppers 
renders  advisory  services  in  connection  with  the  operation 
of  said  plant  (Petitioners’  App.  361).  Neither  will  it  be 
disputed  that  Koppers  obtained  the  contract  for  the  con¬ 
struction  of  the  coke  plant  at  a  time  when  it  had  no  stock 
interest  whatever  in  Brooklyn  Union  (Tr.  3068).  Likewise, 
it  will  not  be  denied  that  Brooklyn  Union  contracted  to  sell 
the  plant  to  Koppers  (Tr.  3112)  at  a  time  when  Koppers 
owned  only  3%  or  4%  of  the  stock  of  Brooklyn  Union. 
Again,  it  will  be  conceded  that  the  sale  did  not  take  place 
and  that  Brooklyn  Union  was  compelled  to  take  over  the 
operation  of  the  plant  because  of  the  refusal  of  the  New 
York  Public  Service  Commission  in  1930  to  approve  the  sale 
(Petitioners’  App.  102).  The  only  question  is  whether  the 
present  facts  show  that  Koppers  is  reaching  out  to  exer¬ 
cise  a  controlling  influence  over  Brooklyn  Union.  We  shall 
undertake  in  the  next  portion  of  the  Argument  to  show  that 
it  is  not. 

B.  The  inferences  drawn  by  the  Commission  from  the 
basic  facts  were  erroneous. 

1.  Koppers’  stockholdings  in  Brooklyn  Union. 

We  do  not  challenge  as  involving  improper  inferences 
any  portion  of  the  Findings  and  Opinion  of  the  Commis¬ 
sion  devoted  to  the  facts  relating  to  Koppers’  stockhold¬ 
ings  in  Brooklyn  Union  (Petitioners’  App.  97-99).  We  do 
challenge  it  as  involving  the  wildest  kind  of  speculation. 
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The  undisputed  basic  facts  show  that  Koppers  has  never 
used  its  stockholdings  to  exercise  any  controlling  influence 
over  Brooklyn  Union,  and  all  that  the  Commission  can  say 
there  is  that  perhaps  some  day  Koppers  may  wish  to  do  so 
and  might  be  able  to  make  its  influence  effective. 

Consideration  of  this  portion  of  the  Commission’s  Find¬ 
ings  and  Opinion  properly  belongs,  therefore,  under  that 
portion  of  this  brief  devoted  to  the  question  of  whether 
Clause  (iii)  of  Section  2(a)(8)  of  the  Act  should  be  con¬ 
strued  to  include  “susceptibility  to  domination”  or  whether 
it  requires  that  the  controlling  influence  be  actually  exer¬ 
cised  (infra,  p.  56).  The  Court  is  therefore  referred  to  that 
part  of  the  brief  for  a  discussion  of  this  portion  of  the 
Findings  and  Opinion  of  the  Commission. 

2.  Personal  relationships. 

The  Commission  in  its  Findings  and  Opinion  has  drawn 
certain  fundamental  inferences  relative  to  the  relationships 
between  persons  connected  with  Koppers  and  Brooklyn 
Union  (Jourdan  and  Koppers,  Petitioners’  App.  116;  Paige 
and  Koppers,  Petitioners’  App.  117;  Rugg  and  Koppers, 
Petitioners’  App.  118;  the  Coes,  Larkin,  McIntosh  and 
Koppers,  Petitioners’  App.  121;  de  Krafft  and  Koppers, 
Petitioners’  App.  123). 

We  propose,  in  order  to  demonstrate  the  unreasonable¬ 
ness  of  the  Commission’s  inferences,  to  test  them  against 
the  basic  facts. 


Jourdan  and  Koppers. 

Commission  Inference : 

The  friendship  of  Howard  Bruce9  with  James  H.  Jour¬ 
dan,  former  President  of  Brooklyn  Union,  was  “one  of 

»  Bruce  was  originally  head  of  The  Bartlctt-Hayward  Company.  His  first 
association  with  Koppers  was  when  that  company  was  acquired  in  1925  by 
McClintic-Marshall  Company,  which  then  controlled  Koppers.  McClintic- 
Marshall  Company  sold  The  Bartlett-Hayward  Company  to  Koppers  in  1928 
(Tr.  4895).  Bruce  retired  from  The  Bartlett-Hayward  Company  about  1933. 
In  1935  he  became  a  Trustee  of  Koppers  United  Company,  but  resigned  from 
the  board  about  six  months  prior  to  the  hearing.  He  now  has  no  connection 
with  Koppers  (Tr.  4921,  4922). 
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the  important  factors  which  brought  Koppers  into  its 
present  relationship  with  Brooklyn  Union”  (Petition¬ 
ers’  App.  116). 

Comment:  Bruce  testified  frankly  regarding  this  friend¬ 
ship  and  said  that  it  was  4 ‘a  relationship  that  I  don’t  know 
has  ever  been  duplicated  in  my  life”  (Tr.  4922).  And  at  a 
later  point  in  the  testimony: 

“There  was  never  a  conflict  that  I  can  remember  of 
interests  between  the  Brooklyn  Union  and  Mr.  Jourdan 
and  the  Koppers;  but  as  I  have  testified  once  before, 
niv  relationship  with  Mr.  Jourdan  was  so  intimate  in 
so  many  different  ways  that  if  there  had  been  a  con¬ 
flict  of  interests,  I  would  have  resigned  from  Koppers. 
I  wouldn’t  have  been  a  party  to  it  ... .”  (Petitioners’ 
App.  313). 

Yet  the  Commission  does  not  hesitate  to  infer  that  Bruce 
disloyally  used  this  friendship  to  bring  Brooklyn  Union 
into  a  subordinate  relationship  to  Koppers.  Or  if  we  are 
not  to  credit  him  wdtli  normal  loyalties,  we  may  at  least 
contrast  his  statement  regarding  Jourdan  w’ith  that  re¬ 
garding  H.  B.  Rust,  then  President  of  Koppers: 

“Q.  Could  your  relationship  with  Mr.  Rust  be  at  all 
compared  with  that  with  Mr.  Jourdan?  A.  No. 

Q.  What  was  your  relationship?  A.  I  got  along  with 
Mr.  Rust.  I  never  classified  Mr.  Rust  as  a  friend  of 
mine.  I  got  along  writh  him,  but  I  don’t  think  he  cared 
particularly  for  me,  but  w*e  got  along.  W7e  never  came 
to  blows. 

Q.  I  take  it  from  the  way  you  say  that  that  you  didn’t 
get  along  any  too  well?  A.  We  got  along.”  (Petiti¬ 
oners’  App.  314). 

The  Commission  refers  to  the  fact  that  Bruce  suggested 
Paige  to  Jourdan  as  the  latter’s  successor  (Petitioners’ 
App.  116-117),  but  fails  to  mention  that  w’hen  Bruce  made 
the  suggestion  he  knew’  Paige  very  slightly  (Tr.  2609, 
4924),  and  more  important,  that  Paige  went  to  Brooklyn 
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Union  as  a  result  of  this  suggestion  in  1924,  three  years 
before  Koppers  had  any  interest  in  Brooklyn  Union  and 
one  year  prior  to  any  association  of  Bruce  with  Koppers. 

Commission  Inference: 

There  has  been  a  tradition  of  “a  close  and  intimate 
relationship”  between  Jourdan  (and  later  Paige)  and 
Koppers  (Petitioners’  App.  116.) 

Comment:  The  Commission  supports  this  inference  by  a 
statement  that  Rust,  the  former  President  of  Koppers,  and 
Jourdan  maintained  “frequent  correspondence”  on  the 
affairs  of  Brooklyn  Union  (Petitioners’  App.  116).  We 
submit  that  this  statement  has  no  support  whatever  in  the 
Record.  Jourdan  did  write  a  friendly  letter  to  Rust  once  a 
year  reporting  on  the  number  of  shares  present  at  the  an¬ 
nual  stockholders’  meeting.  We  have  printed  these  letters 
in  the  Appendix  (Petitioners’  App.  331,  et  seq.),  and  urge 
the  Court  to  judge  of  their  innocuous  character  by  reading 
them.  We  think  it  not  unfair  to  characterize  them  as  a 
courtesy  which  the  Commission  has  tortured  into  evidence 
of  “a  close  and  intimate  relationship.” 

As  for  the  correspondence  between  Rust  and  Jourdan 
regarding  Richard  Mellon  and  the  Brooklyn  Union  bond 
issue  in  1930,  we  have  printed  it  also  in  the  Appendix  (Pe¬ 
titioners’  App.  349,  et  seq.).  This  correspondence  may  be 
found  entertaining,  but  it  falls  far  short  of  supporting  the 
Commission  inference  of  “a  close  and  intimate  relation¬ 
ship.” 

Finally,  we  call  the  Court’s  attention  to  the  following 
characterization  of  Jourdan  by  Bruce: 

“Q.  Do  you  think  Mr.  Jourdan ’s  decision  was  in¬ 
fluenced  in  any  way  by  the  fact  that  Koppers  Company 
had  acquired  a  small  block  of  stock  in  Brooklyn  Union 
a  few  months  before?  A.  I  should  think  that  that,  if 
anything,  would  influence  Mr.  Jourdan  the  other  way. 
He  was  a  right  remarkable  little  gentleman,  and  I  think 
the  idea  of  anybody  dictating  to  him  or  regulating  him 
would  arose  all  the  resentment  in  the  w'orld. 
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“I  think  it  would  be  very  apt  to  w’ork  the  other  way. 
I  think  he  was  a  very  courteous,  considerate  little  gen^ 
tleman,  and  if  anybody  w^as  interested  in  his  company^ 
he  would  go  a  long  way  out  of  his  way  to  be  thoughtful 
and  considerate;  but  I  think,  if  they  presumed  uponj 
an  ownership,  to  try  to  correct  his  policies,  they  would 
do  themselves  more  harm  than  good”  (Petitioners’ 
App.  312). 

Paige  and  Koppers. 

Commission  Inference: 

“Paige  has  carried  forth  the  Jourdan  tradition  in 
maintaining  a  close  and  intimate  relationship  with  Kop¬ 
pers”  (Petitioners’  App.  117). 

Comment:  We  should  have  supposed  that  any  such  in¬ 
ference  would  be  supported  by  a  wealth  of  evidence  relat¬ 
ing  to  frequent  meetings,  voluminous  correspondence,  and 
advice  constantly  solicited  from  or  given  by  Koppers  with 
regard  to  Brooklyn  Union’s  management  or  policies.  Yet 
the  following  statements  are  all  the  Commission  presents  in 
support  of  the  inference: 

(1)  “He  has  forwarded  statistics  on  annual  meet¬ 
ings  to  Tierney”  (Petitioners’  App.  117). 

In  fact,  Paige  has  forwarded  statistics  on  only  one  annual 
meeting  (1938)  to  Tierney,  President  of  Koppers  (Tr. 
3547).  In  this  he  seems  to  be  slipping  away  from  the 
“Jourdan  tradition”  since  Jourdan  wrote  every  year  (Pe¬ 
titioners’  App.  331,  et  seq.). 

(2)  “He  has  conferred  with  Koppers  before  taking 
important  action”  (Petitioners’  App.  117). 

A  general  statement  such  as  this  is  hardly  helpful  to  the 
Court  in  passing  upon  the  case.  The  fact  that  he  “has  con¬ 
ferred”  may  mean  he  has  done  so  once,  or  twice  or  innumer- 
able  times.  Certainly  the  Record  does  not  support  any  in¬ 
ference  of  innumerable  conferences.  It  does  show"  a  couple 
of  instances  when  there  were  discussions  of  “important” 
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problems  before  taking  action.  Both  of  them  relate  to  prob¬ 
lems  involved  in  rate  cases10  pending  or  impending  ( Peti¬ 
tioners y  App.  279;  Tr.  3533).  On  one  occasion  Paige  and 
Tierney  agreed  as  to  what  ought  to  be  done  and  on  the 
other  occasion  Paige  disagreed  and  did  not  follow 
Tierney’s  advice  (Petitioners’  App.  279;  Tr.  2749). 
Certainly  these  facts  fall  far  short  of  bringing  the 
case  under  the  rule  regarding  “advice  constantly 
sought”  referred  to  by  this  Court  in  American  Gas  and 
Electric  Company  v.  Securities  and  Exchange  Commission , 
supra .  A  few  discussions  on  a  question  of  such  importance 
to  Paige  certainly  require  no  explanation  other  than  Paige’s 
own  statement  that  he  valued  Tierney’s  ability  and  judg¬ 
ment  (Tr.  3542),  that  he  consulted  other  persons  in  whose 
judgment  he  had  confidence  (Tr.  3543),  and  that  in  fact  he 
sought  advice  from  anyone  competent  to  give  it  (Tr.  2793, 
2794). 

(3)  “He  has  invited  Koppers’  representation  on  the 
board  of  Brooklyn  Union  every  time  a  vacancy  oc¬ 
curred;  and  he  has  submitted  to  Koppers  the  name  of 
everv  person  selected  to  fill  a  vacancv”  (Petitioners’ 
App.  117). 

As  to  the  submission  of  names  to  Koppers,  the  Commis¬ 
sion’s  statement  gives  a  misleading  impression  of  Paige’s 
testimony.  What  he  actually  said  was  that  “I  may  have 
told  them  who  we  had  in  mind  to  nominate,  but  I  did  not 
consult  them  to  get  their  opinion  other  than  to  see  if  they 
wanted  to  nominate  someone”  (Tr.  3536). 

As  to  the  statement  that  Paige  invited  Koppers  to  name 
a  representative  whenever  a  vacancy  occurred,  the  Record 

The  Commission  also  refers  (Petitioners’  App.  118)  to  a  letter  written  by 
Rugg  to  Tierney  saying  that  Paigo  wanted  Tierney’s  “opinion  or  instruc¬ 
tions’’  regarding  one  of  the  rate  cases.  Paige  denied  he  ever  asked  Tierney 
for  instructions;  stated  that  what  he  wanted  was  advice  with  respect  to  a 
difficult  problem  (Tr.  2792).  Tierney  said  he  never  gave  Paige  any  instruc¬ 
tions  then  or  any  other  time  (Tr.  3814,  3815,  3854),  while  Rugg  said  that 
although  he  must  have  dictated  the  letter  in  question  (the  signature  was  not 
his),  Paige  certainly  had  not  told  him  to  ask  Tierney  for  instructions  (Tr. 
2183).  To  cap  the  climax,  Tierney  never  even  got  in  touch  with  Paige  in 
response  to  the  letter  (Tr.  3853,  3854). 


23 


shows  that  the  first  such  occasion  occurred  in  1927,  and  that 
there  were  seven  such  vacancies  and  invitations  before  Kop- 
pers  finally  suggested  de  Krafft  (Tr.  2739,  3534).  We  sub¬ 
mit  that  one  acceptance  out  of  eight  invitations  scattered 
over  a  period  of  twelve  years  is  not  very  persuasive  of  “a 
close  and  intimate  relationship”. 

Rugg  and  Koppers. 

Although  the  Commission  discusses  the  relationship  of 
Rugg  to  Koppers  in  that  portion  of  its  Findings  and  Opin¬ 
ion  designated  * 4 Personal  Relationships”,  it  is  more  prop¬ 
erly  dealt  with  in  the  portion  of  this  brief  dealing  with  the 
furnishing  of  advisory  services  regarding  the  coke  plant 
operation  (infra,  p.  48). 

The  Coes,  Larkin,  McIntosh  and  Koppers. 

De  Krafft  and  Koppers. 

Commission  Inferences: 

“The  Koppers  interests  and  the  Coe  interests  in  Vir¬ 
ginian  Railway  have  been  cooperative  and  friendly” 
( Petitioners  ’  App.  121). 

Each  member  of  the  Brooklyn  Union  executive  com¬ 
mittee  “has  stood  in  some  special  relationship  with 
Koppers”  (Petitioners’  App.  123). 

“There  are  intimate  business  connections  between  a 
majority  of  the  Brooklyn  Union  board  and  Koppers” 
( Petitioners ’  App.  123). 

Comment:  Brooklyn  Union  and  Koppers  have  no  inter¬ 
locking  officers  or  directors  (Tr.  1220-1230,  3200-3205). 
Only  one  director  of  Brooklyn  Union  has  ever  had  any  con¬ 
nection  whatever  with  Koppers,  although,  as  we  have  here¬ 
tofore  stated,  Brooklyn  Union  repeatedly  invited  Koppers 
to  name  a  representative  on  the  board.  This  director  is 
William  de  Krafft,  who  was  suggested  to  Paige  by  Tierney 
in  1939  as  being  a  good  man  to  put  on  the  board  (Tr.  2739, 
3534).  De  Krafft  is  a  consulting  engineer  with  wide  expe¬ 
rience  in  the  business  world  (Petitioners’  App.  179-181). 
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One  of  his  most  noteworthy  accomplishments  was  the  re¬ 
habilitation  of  the  United  States  Rubber  Company  (Peti¬ 
tioners’  App.  180).  He  had  no  association  with  Koppers' 
prior  to  193S,  when  he  was  retained  to  make  a  survey  of  its 
organization  with  a  view  particularly  to  streamlining  its 
operations  and  giving  an  independent  report  upon  its  key 
personnel  (Petitioners’  App.  182,  188,  194;  Tr.  2218,  2193, 
3791,  3792).  He  has  never  been  an  officer,  director  or  stock¬ 
holder  of  Koppers  (Petitioners’  App.  194;  Tr.  1220-1230). 
He  was  elected  a  director  of  Brooklyn  Union  on  January  26, 
1939  (Petitioners’  App.  191;  Tr.  2741,  3790).  We  will  not 
quibble  as  to  whether  he  is  a  representative  of  Koppers 
on  Brooklyn  Union’s  board  (see  Petitioners’  App.  191, 
192).  In  any  event,  he  has  never  brought  up  a  subject  at 
any  board  meeting,  such  subjects  being  confined  to  those  on 
the  agenda  prepared  by  the  management  (Tr.  2255).  He 
gets  the  same  data  as  and  no  more  than  other  directors 
(Tr.  2743),  and  he  does  not  discuss  Brooklyn  Union  mat¬ 
ters  with  any  representative  of  Koppers  prior  to  Brooklyn 
Union  board  meetings  (Tr.  3794). 

De  Krafft  was  elected  to  the  executive  committee  of 
Brooklyn  Union  on  June  22,  1939  (Petitioners’  App.  193; 
Tr.  1162,  2744,  2745),  but  this  was  solely  the  action  of  the 
President  of  Brooklyn  Union  (Tr.  2745),  and  Koppers  did 
not  even  know  this  was  to  be  done  until  after  the  event 
(Tr.  3796).  His  contacts  with  the  officers  of  Brooklyn 
Union  have  been  no  closer  than  those  of  any  other  director 
or  member  of  the  executive  committee  (Petitioners’  App. 
192;  Tr.  2743). 

Of  the  eight  other  directors  of  Brooklyn  Union  (Tr.  1161) 
four  are  unknown  to  the  President  of  Koppers.  He  had 
never  even  heard  of  two  of  the  four  when  they  were  elected 
(Petitioners’  App.  277).11 

ll  Of  the  officers  of  Brooklyn  Union,  only  Paige,  the  President,  and  Nicker¬ 
son  and  Neilson,  two  of  the  Vice  Presidents,  are  known  to  the  President  of 
Koppers  (Petitioners’  App.  282).  At  the  time  of  the  hearing  Tierney  testi¬ 
fied  that  he  had  not  seen  Neilson  since  1930,  and  that  until  he  saw  him  one  day 
at  the  hearing  before  the  Commission  he  had  not  seen  Nickerson  for  seven  or 
eight  years  (Petitioners’  App.  283).  The  Record  is  bare  of  any  other  con¬ 
tacts  between  representatives  of  Koppers  and  officers  or  directors  of  Brooklyn 
Union,  with  the  exception,  of  course,  of  Rugg  (infra,  p.  48). 
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Of  the  four  other  directors  who  are  known  to  Koppers, 
one  is  Clifford  E.  Paige,  the  President  of  Brooklyn  Union. 
We  believe  we  have  disposed  of  any  contention  that  he  is 
subject  to  the  controlling  influence  of  Koppers. 

The  three  other  directors  who  are  known  to  Koppers  are 
William  Robertson  Coe,  his  son  William  Rogers  Coe,  and 
Adrian  H.  Larkin. 

Coe,  Sr.,  first  came  in  contact  with  a  representative  of 
Koppers  in  1933,  when  H.  B.  Rust,  then  President  of  Kop¬ 
pers,  met  him  to  discuss  the  possible  purchase  by  Kop¬ 
pers  of  stock  of  The  Virginian  Railway  Company  owned  by 
Coe  and  his  associates  (Tr.  2055).  This  was  six  years  after 
Koppers  acquired  its  first  Brooklyn  Union  stock  (Tr.  2070, 
2071),  during  all  of  which  time  Coe  was  a  director  of  Brook¬ 
lyn  Union  (Tr.  1161).  Coe  was  the  son-in-law  of  Henry 
H.  Rogers,  founder  of  The  Virginian  Railway  Company 
(Tr.  2051).  In  addition  to  being  a  director  of  Brooklyn 
Union,  he  was  also  a  director  of  The  Virginian  Railway 
Company,  his  position  in  both  apparently  being  due  to  the 
Rogers  family  interest  in  both  companies  (Tr.  2088).  He 
did  not  discuss  Brooklyn  Union  matters  with  Bust  during 
the  1933  conversations  (Tr.  2055,  2099,  2108),  and  he  has 
seen  the  President  of  Koppers  only  three  or  four  times  a 
year  (Petitioners’  App.  278). 

Negotiations  regarding  The  Virginian  Railway  Company 
were  re-opened  in  1936,  at  which  time  the  Coe-Rogers 
group  granted  an  option  to  Koppers  for  the  purchase  of 
certain  shares  of  the  common  stock  of  The  Virginian  Rail¬ 
way  Company  (Tr.  2057).  The  transaction  was  consum¬ 
mated  in  January  of  1937  by  the  formation  of  a  new  cor¬ 
poration  called  The  Virginian  Corporation,  which  was 
organized  by  the  Coe-Rogers  group,  who  turned  over  to  it 
most  of  their  common  stock  in  The  Virginian  Railway  Com¬ 
pany,  such  stock  amounting  to  approximately  40%  of  the 
outstanding  voting  stock,  the  preferred  stock  of  The  Vir¬ 
ginian  Railway  Company  having  voting  rights.  The  Coe- 
Rogers  group  received  in  return  for  their  stock  of  The  Vir¬ 
ginian  Railway  Company  notes  of  The  Virginian  Corpora- 
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tion  secured  by  the  stock  (Tr.  2058,  2059).  The  Coe-Rogers 
group  retained  a  large  investment  in  the  preferred  stock  of 
The  Virginian  Railway  Company  (Tr.  2059,  2060).  The 
stock  of  the  newly  formed  Virginian  Corporation  was  then 
sold  to  Koppers  and  to  certain  individuals  who  were  stock¬ 
holders  of  Koppers  (Tr.  2059).  Altogether,  Koppers  holds 
two-thirds  of  the  voting  stock  of  The  Virginian  Corporation 
(Petitioners*  App.  325). 

Coe,  Jr.,  first  met  a  representative  of  Koppers  in  1937 
at  the  time  of  closing  The  Virginian  Railway  Company 
deal  (Tr.  2111).  He  has  had  various  conversations  with 
S.  N.  Brown,  a  Vice  President  of  Koppers,  but  they  have 
been  “practically  entirely  confined  to  the  Virginian  Rail¬ 
way.*  *  There  may  have  been  casual  reference  to  Brook¬ 
lyn  Union  such  as,  “Brooklyn  Union  appears  to  be  doing 
better,  or  something  like  that  and  then  the  subject  was 
dropped.  .  .  .**  (Tr.  2112). 

The  other  director  known  to  Koppers  was  Adrian  H.  Lar¬ 
kin,  who  died  after  the  Record  was  closed  in  these  proceed¬ 
ings.  Larkin,  like  Coe,  Sr.,  first  met  a  representative  of 
Koppers  in  1933  in  the  first  negotiations  over  The  Virginian 
Railway  Company  (Petitioners*  App.  301),  and  later  met 
Tierney,  then  President  of  Koppers,  in  1936  when  nego¬ 
tiations  were  resumed  (Petitioners’  App.  302).  He  has 
had  a  few  meetings  with  Tierney  regarding  Brooklyn 
Union  matters,  principally  regarding  taxes,  rate  cases  and 
the  desirability  of  getting  an  understudy  for  the  President 
of  Brooklyn  Union.  For  the  most  part  their  conversations 
in  these  connections  were  so-called  “indignation  meetings” 
at  which  they  commiserated  with  each  other  on  how  high 
taxes  were,  how  the  Public  Service  Commission  was  forcing 
Brooklyn  Union’s  rates  down,  and  how  there  was  no  one  in 
the  Brooklyn  Union  organization  to  take  over  the  presi¬ 
dency  if  anything  happened  to  Paige  (Petitioners*  App. 
302).  As  a  matter  of  fact  these  “indignation  meetings” 
were  not  productive  of  much  result.  They  told  Paige  that 
one  of  these  rate  cases  ought  to  be  dropped,  but  it  was  not 
dropped;  and  they  also  suggested  that  he  go  to  see  Mayor 
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La  Guardia  about  taxes,  but  be  never  went  (Petitioners’ 
App.  279  j  Tr.  2749).  Likewise,  nothing  was  ever  done 
about  getting  an  understudy  for  Paige,  as  Paige  said  he 
was  satisfied  with  his  present  personnel  (Tr.  2067,  2086). 
As  a  matter  of  fact,  most  of  their  conversations  have  been 
in  connection  with  The  Virginian  Railway  Company,  and 
the  two  men  have  not  seen  each  other  more  than  three  or 
four  times  a  year  (Petitioners’  App.  278). 

McIntosh ,  who  is  also  a  director  of  both  Brooklyn  Union 
and  The  Virginian  Railway  Company,  has  never  even  met 
the  President  of  Koppers  (Petitioners’  App.  277). 

Now  what  does  the  Commission  make  out  of  these  facts  ? 
They  say  first  that  “the  Koppers  interests  and  the  Coe  in¬ 
terests  in  Virginian  Railway  have  been  cooperative  and 
friendly”.12  (Petitioners’  App.  121).  Perhaps  the  state¬ 
ment  of  Coe,  Sr.,  made  while  under  cross  examination  is 
the  best  comment  we  can  make  in  this  connection  (Tr. 
2082): 


“Q.  However,  you  would  be  better  off  getting  along 
with  one  another? 

“A.  Has  that  not  been  your  experience  in  business? 
“Q.  Would  you  please  answer  the  question  Mr.  Coe? 
“A.  I  certainly  would.  I  always  try  to  get  along 
with  mv  business  associates.”13 

Finally,  the  Commission  sums  it  up  as  follows  (Peti¬ 
tioners’  App.  123) : 

“The  executive  committee  of  Brooklyn  Union  at  May 
1,  1940,  consisted  of  Coe,  Jr.,  Larkin,  Paige,  and  de 
Krafft.  It  will  be  noted  that  each  one  of  these  persons 


The  Commission  states  that  there  are  four  members  of  the  Brooklyn 
Union  board  who  have  a  “personal  interest’’  in  the  preservation  of  Koppers’ 
relationships  with  Brooklyn  Union  growing  out  of  their  connection  with  The 
Virginian  Railway  Company  (Petitioners’  App.  122).  This  obviously  refers 
to  the  two  Coes,  Larkin,  and  McIntosh,  but  there  is  nothing  in  the  Record  to 
indicate  that  either  Coe,  Jr.,  Larkin  or  McIntosh  has  any  personal  interest 
whatever  in  either  Brooklyn  Union  or  The  Virginian  Railway  Company.  They 
are  simply  directors  of  both  companies.  The  fourth,  Coe,  Sr.,  apparently  owns 
some  stock  in  both  companies  (Tr.  2053,  2060). 

is  It  is  interesting  to  note  that  the  Commission  calls  this  an  * 1  admission  ’  * 
(Petitioners’  App.  122). 
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has  stood  in  some  special  relationship  with  Koppers. 
There  are  nine  directors  of  Brooklyn  Union,  and  four 
of  these  are  also  directors  of  Virginian  Railway,  de 
Krafft,  who  had  had  previous  business  dealings  with 
Koppers  and  who  still  receives  an  annual  retainer  from 
Koppers,  was  designated  by  it  for  membership  on  the 
Brooklyn  Union  board.  Thus,  there  are  intimate  busi¬ 
ness  connections  between  a  majority  of  the  Brooklyn 
Union  board  and  Koppers  and  we  have  already  com¬ 
mented  on  the  close  relations  maintained  with  Koppers 
by  a  sixth  director,  Paige.’ ’ 

Now  what  can  the  Commission  mean  when  it  refers  to 
the  “special  relationship”  between  Koppers  and  the  four 
members  of  Brooklvn  Union’s  executive  committee?  De 
Krafft  is  merely  on  retainer  from  Koppers  as  a  business 
consultant  (Petitioners’  App.  188,  189).  Coe,  Sr.,  has 
merely  an  interest  in  the  preferred  stock  and  a  small  inter¬ 
est  in  the  common  stock  of  The  Virginian  Railway  Com¬ 
pany,  has  secured  some  business  from  Koppers  for  an 
insurance  firm  in  which  he  has  a  “sentimental  attachment” 
(Petitioners’  App.  122)  and  sees  representatives  of  Kop¬ 
pers  only  three  or  four  times  a  year.  It  would  be  fair  to 
say  that  he  has  business  contacts  with  Koppers,  but  the 
matter  certainly  does  not  rise  to  the  dignity  of  a  “special 
relationship”.  Coe,  Jr.,  and  Larkin  are  simply  directors  of 
another  corporation  in  which  Koppers  has  a  stock  interest. 
We  should  not  have  supposed  that  this  constituted  a  rela¬ 
tionship  of  any  kind,  let  alone  a  “special”  one.  Paige  cer¬ 
tainly  has  no  relationship  at  all  with  Koppers  except  that 
his  company  does  business  with  Koppers. 

Finally,  in  the  last  portion  of  the  above  quoted  para¬ 
graph  the  Commission  refers  to  “intimate  business  connec¬ 
tions”  between  Koppers  and  a  majority  of  the  Brooklyn 
Union  directors.  We  will  not  labor  the  point,  but  we  do 
insist  that  the  undisputed  testimony  shows  that  the  Presi¬ 
dent  of  Koppers  sees  Coe,  Sr.,  and  Larkin  three  or 
four  times  a  year  (Petitioners’  App.  27S),  that  he  met 
Coe,  Jr.,  once  in  1937  (Tr.  2111),  and  that  he  doesn’t  even 
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know  McIntosh  (Petitioners’  App.  277).  To  characterize 
their  assumed  relationship  as  11  intimate”  is  not  only  un¬ 
fair,  but  utterly  absurd. 

As  a  matter  of  fact,  there  is  really  no  occasion  for  any 
extended  discussion  of  Koppers’  relationship  with  the  two 
Coes,  Larkin  and  McIntosh  centering  around  The  Virginian 
Railway  Company.  As  we  shall  show  in  the  next  portion 
of  the  brief,  the  business  relationships  between  Koppers 
and  Brooklyn  Union  were  fixed  in  their  present  form  on 
January  1, 1931,  when  Brooklyn  Union  took  over  the  opera¬ 
tion  of  the  coke  plant.  There  has  been  no  change  in  the 
basic  relationship  since  that  time,  and  yet  that  relationship 
had  taken  its  present  form  two  years  before  either  of  the 
Coes  or  Larkin  had  ever  met  a  representative  of  Koppers 
and  six  years  before  Koppers  acquired  any  interest  in 
The  Virginian  Railway  Company . 

3.  Building  the  coke  plant  and  subsequent  negotiations 
with  respect  thereto,  particularly  in  the  light  of  the  dates 
when  Koppers  acquired  its  Brooklyn  Union  stock. 

In  order  properly  to  evaluate  the  evidence  on  this  phase 
of  the  case,  as  well  as  the  significance  of  the  present  busi¬ 
ness  relationships  between  the  parties,  it  is  necessary  to 
understand  the  basic  process  involved  in  the  operation  of 
the  by-product  coke  oven,  for  it  is  out  of  the  construction 
and  operation  of  Brooklyn  Union’s  by-product  coke  plant 
that  the  business  relations  presently  existing  between  the 
parties  resulted. 

The  coking  process  is,  in  brief,  the  act  of  heating  bitu¬ 
minous  coal  in  the  absence  of  air  so  as  to  drive  off  the  vola¬ 
tile  matter.  The  gas  is  collected  and  subjected  to  various 
processes  which  remove  the  by-products  such  as  tar,  benzol, 
toluol  and  ammonium  sulphate,  leaving  what  is  ordinarily 
called  manufactured  gas.  The  solid  substance  remaining 
in  the  oven  is  an  incandescent  mass  consisting  prin¬ 
cipally  of  carbon  mixed  with  a  small  percentage  of  ash 
and  other  impurities.  It  is  pushed  out  of  the  oven,  cooled, 
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broken  into  pieces  of  the  desired  size  and  is  then  ready  for 
sale  or  use  as  coke.  In  the  absence  of  a  nearby  market  in 
the  form  of  blast  furnace  or  other  industrial  requirements, 
it  is  commonly  sold  for  househeating.  Such  is  the  case  in 
Brooklyn. 

The  principal  raw  material  used  in  the  coking  process, 
therefore,  is  bituminous  coal,  and  the  principal  products 
are  manufactured  gas  and  coke. 

Brooklyn  Union  owns  a  large  by-product  coke  plant  of 
this  type.14  As  will  appear  hereafter,  Koppers  built  the 
plant,  supplies  most  of  the  coal  used  therein  and  purchases 
all  of  the  coke  produced  from  the  operation  thereof.  The 
gas  is,  of  course,  sold  by  Brooklyn  Union  in  its  capacity  as 
a  public  utility.  Koppers’  connection  with  these  transac¬ 
tions  involves  a  story  which  begins  thirty-five  years  ago, 
when  Koppers  was  not  even  in  existence. 

In  1908,  almost  twenty  years  before  Koppers  acquired 
any  stock  of  Brooklyn  Union,  the  latter  began  consideration 
of  the  construction  of  a  centralized  plant  for  the  manufac¬ 
ture  of  gas.  About  that  time  plants  and  layouts  for  a  com¬ 
bined  coal  gas15  and  water  gas  plant  were  made  by  The 
Bartlett-Hayward  Company,  which  had  no  connection  with 
Koppers  until  some  twenty  years  later  (Tr.  2640,  4925, 
4947).  The  site  for  such  a  plant  at  Greenpoint  in  Brooklyn 
was  selected  in  1913  (Tr.  2642),  but  all  construction  plans 
were  dropped  in  1914  because  of  the  war  (Tr.  4925). 

In  1924,  the  project  was  revived  and  land  purchased  at 
the  Greenpoint  site  (Tr.  2644).  In  1925,  The  Bartlett-Hay¬ 
ward  Company,  which  was  still  independent  of  Koppers, 
was  retained  by  Brooklyn  Union  to  make  further  engineer¬ 
ing  plans  and  estimates  (Petitioners’  App.  204;  Tr.  4926, 

14  A  portion  of  Brooklyn  Union’s  gas  is  manufactured  in  two  water  gas 
plants  owned  by  it.  This  is  the  other  principal  method  of  producing  manu¬ 
factured  gas.  The  process  consists  of  forcing  steam  through  coke  at  a  high 
temperature,  thereby  producing  a  gas  of  low  B.  t.  u.  content  which  is 
enriched  by  spraying  it  with  oil.  The  resulting  product  is  commonly  called 
water  gas,  and  many  gas  companies,  like  Brooklyn  Union,  distribute  a  mixed 
gas  composed  of  coke  oven  gas  and  water  gas. 

15  a  coal  gas  plant  also  produces  gas  from  bituminous  coal,  but  has  been 
long  since  superseded  by  the  modern  by-product  coke  oven. 
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4947) ;  it  being  familiar  with  the  earlier  plans  and  hav¬ 
ing  done  over  $11,000,000  worth  of  construction  work  for 
Brooklyn  Union  over  a  long  period  of  years  prior  there¬ 
to  (Petitioners’  App.  226).  It  also  had  the  contract  for 
construction  of  a  combined  coke  oven  and  water  gas  plant 
for  Consolidated  Edison  Company  of  New  York  at  just  this 
time  (Tr.  4943,  4955).  It  was,  in  addition,  one  of  the  two 
or  three  largest  gas  engineering  and  construction  companies 
in  the  country  (Tr.  4927).  About  this  time,  the  stock  of 
The  Bartlett-Havward  Company  was  acquired  by  the  Mc- 
Clintic-Marshall  Company,  which  also  owned  a  controlling 
interest  in  Koppers  (Tr.  4913),  but  neither  the  McClintic- 
Marshall  Company  nor  Koppers  then  had  any  interest  in 
Brooklyn  Union.  William  Cullen  Morris,  a  prominent  gas 
engineer  who  had  just  been  dealing  with  problems  con¬ 
nected  with  the  construction  of  the  similar  plant  of  Con¬ 
solidated  Edison  Company  of  New  York,  was  retained  by 
Brooklyn  Union  to  pass  on  the  specifications  of  the  new 
plant  (Tr.  2647),  and  after  discussions  in  the  early  spring 
of  1926  between  Morris,  officials  of  Brooklyn  Union  and 
The  Bartlett-Havward  Company,  the  decision  was  made  to 
build  a  combined  by-product  coke  oven  and  water  gas  plant 
(Petitioners’  App.  228;  Tr.  2646). 

At  that  time,  and  in  fact  at  all  times  since  the  last  war, 
Koppers  had  by  far  the  largest  organization  of  by-product 
coke  company  engineers  in  the  country.  We  urge  the  Court 
to  read  the  testimony  as  to  Koppers’  preeminence  in  this 
field  (Petitioners’  App.  255-258).  It  had  constructed  ap¬ 
proximately  709r  of  all  by-product  coke  ovens  in  the 
United  States,  and  the  percentage  of  such  plants  built  for 
public  utilities  was  even  more  than  75 r/c  (Petitioners’  App. 

267) .  It  had  the  subcontract  for  construction  of  the  by¬ 
product  coke  oven  plant  of  Consolidated  Edison  Company 
of  New  York  then  under  construction  (Petitioners’  App. 

268) .  Koppers  never  had  any  interest  of  any  kind  in  Con¬ 
solidated  Edison  (Tr.  4894). 
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On  June  18, 1926,  Brooklyn  Union  entered  into  a  contract 
'  with  The  Bartlett-Hayward  Company16  for  the  construction 
1  of  a  combined  by-product  coke  oven  and  water  gas  plant, 
and  the  subcontract  for  the  coke  plant  construction  was 
given  to  Koppers  (Tr.  306S).  At  that  time ,  Koppers  still 
had  no  interest  in  Brooklyn  Union  and  the  contractual  ar¬ 
rangement  made  by  Brooklyn  Union,  that  is,  a  principal 
1  contract  with  The  Bartlett-Hayward  Company  and  a  sub¬ 
contract  to  Koppers,  was  exactly  the  same  as  the  arrange- 
1  ment  made  by  Consolidated  Edison  Company  of  New  York 
for  the  construction  of  its  similar  plant  (Tr.  4943,  4955). 

In  this  same  year,  1926,  Koppers  was  negotiating 
1  with  a  number  of  other  gas  companies  for  the  construction 
of  coke  oven  plants  which  would  be  owned  by  Koppers  and 
the  gas  sold  to  the  public  utility  (Tr.  3770-3773).  It  need 
occasion  no  surprise,  therefore,  that  on  May  10,  1927,  Kop- 
1  pers  opened  negotiations  with  Brooklyn  Union  for  the  pur- 
!  chase  of  the  new  plant  then  under  construction  at  Green- 
point  (Tr.  2671).  There  were  frequent  meetings  between 
1  Brooklyn  Union  and  Koppers’  officials,  always  in  the  Brook- 
1  lyn  Union  office  or  in  New  York  (Tr.  2671).  Koppers’  of¬ 
fice  was  in  Pittsburgh,  Pennsylvania  (Petitioners’  App.  14). 

A  tentative  agreement  for  the  sale  of  the  plant  to  Kop¬ 
pers  was  made  in  September  of  1927  (Tr.  1265)  when  Kop¬ 
pers  owned  only  3%  or  4%  of  Brooklyn  Union’s  outstand¬ 
ing  stock17.  This  agreement  provided  that  Brooklyn  Union 
would  sell  the  coke  oven  plant  to  Koppers.  Brooklyn  Union 
would  retain  and  operate  the  water  gas  plant.  Koppers 
1  would  thus  market  the  coke  produced  in  the  coke  oven  plant 
and  sell  the  gas  to  Brooklyn  Union,  together  with  water 
gas  coke  for  use  in  the  water  gas  plant  (Petitioners’  App. 
357;  Tr.  1265).  This  was  the  same  arrangement  which 
Koppers  then  had  o-r  was  negotiating  for  in  other  cities 

ns  The  McClintic-Marshall  Company  and  The  Koppers  Construction  Com* 
pany  were  parties  to  the  principal  contract  for  the  purpose  of  guaranteeing 
performance  thereof  by  The  Bartlett-Hayward  Company. 

17  Brooklyn  Union  now  has  745,364  shares  of  stock  outstanding  (Petitioners’ 
App.  4).  In  1927,  however,  there  were  only  511,098  shares  outstanding  (Tr. 
3209)  plus  certain  convertible  debentures,  since  converted  (Petitioners’  App. 
283),  making  the  20,000  shares  acquired  by  Koppers  in  1927  (Petitioners’ 
App.  99)  equal  to  some  3%  or  4%  of  the  stock  then  outstanding. 
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such  as  Philadelphia,  Pennsylvania,  St.  Paul,  Minnesota, 
and  Kearny,  New  Jersey  (Tr.  3768,  3837,  3865).  In  none 
of  these  instances  did  Koppers  own  any  stock  in  the  utility 
to  which  the  gas  was  sold. 

Koppers  did  not  want  to  buy  the  coke  oven  plant 
unless  the  number  of  ovens  in  the  plant  was  increased 
from  74  to  90,  the  larger  plant  being,  in  the  opinion  of  Kop¬ 
pers  ’  engineers,  more  flexible  and  therefore  more  efficient  to 
operate  (Petitioners’  App.  217,  329).  Such  an  increase  in 
the  number  of  ovens  would  result  in  a  lower  cost  of  gas  at  a 
comparatively  small  increase  in  the  investment  (Tr.  3512). 
Hence,  Brooklyn  Union  could  expect  to  negotiate  a  lower 
price  for  gas  to  be  purchased  from  Koppers,  and  an  agree¬ 
ment  was  made  in  October  of  1927  for  the  increase  in  the 
number  of  ovens  (Petitioners’  App.  216,  217,  329,  330).  It 
should  be  noted  that  this  change  in  the  plans  was  made  after 
the  tentative  agreement  for  the  sale  of  the  plant  had  been 
reached  in  September  of  1927. 

The  formal  contract  providing  for  the  sale  of  the  coke 
oven  plant  to  Koppers  was  dated  June  2S,  1928,  and  it  pro¬ 
vided  that  the  purchase  might  be  made  either  by  an  exist¬ 
ing  company  in  the  Koppers  system  or  by  a  subsidiary  com¬ 
pany  to  be  organized  for  that  purpose  (Tr.  3112).  If  a  new 
company  was  organized  to  take  over  the  plant  a  further 
contract  was  to  be  entered  into  with  it  in  the  form  attached 
as  an  exhibit  to  the  contract  of  June  28,  1928  (Tr.  2675). 
On  the  same  date,  the  principal  construction  contract  be¬ 
tween  Brooklyn  Union  and  The  Bartlett-Havward  Company 
was  amended  to  separate  the  provisions  relating  to  the 
water  gas  plant  retained  by  Brooklyn  Union  from  those 
relating  to  the  coke  even  plant  (Tr.  3152). 

It  should  be  borne  in  mind  that  during  all  of  these  nego¬ 
tiations  Koppers  owned  only  3%  or  4%  of  the  outstanding 
stock  of  Brooklyn  Union  {supra,  p.  32,  note  17). 

It  is  on  this  point  that  the  Commission  fails  to  state  the 
facts  fairly.  It  says  that  Koppers  was  “unwilling  to  toler¬ 
ate  the  crucial  effects  of  ‘ruinous  competition  in  the  sale 
of  domestic  coke’  ”,  quoting  from  an  intercompany  memo¬ 
randum  written  by  a  Koppers’  vice  president  in  1925,  and 
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that  therefore  Koppers  proposed  the  purchase  of  the  plant 
from  Brooklyn  Union  (Petitioners’  App.  101,  102).  What 
the  Commission  fails  to  state  is  that  the  plant,  as  originally 
contracted  for,  was  to  be  a  “balanced  plant”,18  -with  little 
coke  to  sell  (Petitioners’  App.  216).  The  facts,  in  the  order 
of  their  occurrence,  were: 

(1)  The  contract  for  the  construction  of  a  balanced  plant 
which  would  have  little  coke  to  sell  was  executed  on 
June  18, 1926  (Tr.  3068). 

(2)  Koppers  opened  negotiations  for  the  purchase  of 
this  balanced  plant  on  May  10,  1927  (Tr.  2671). 

(3)  A  tentative  agreement  respecting  the  purchase  was 
reached  in  September  of  1927  (Tr.  1265). 

(4)  In  October  of  1927,  it  was  agreed,  in  contemplation 
of  the  purchase,  to  increase  the  number  of  ovens  (Pe- 
tioners’  App.  216,  217,  329). 

(5)  On  June  28,  1928,  the  formal  contract  of  purchase 
was  entered  into  (Tr.  3112). 

Hence,  we  submit  that  there  is  absolutely  no  warrant  for 
saying  that  Koppers  undertook  to  purchase  the  plant  be¬ 
cause  of  any  fear  of  “ruinous  competition”  in  the  coke 
market. 

In  July  of  1928,  Koppers  acquired  the  remainder  of  its 
present  holdings  of  Brooklyn  Union  stock  as  a  result  of  a 
dispute  with  American  Light  and  Traction  Company  and 
The  United  Light  and  Power  Company.  This  was  the  so- 
called  1928  Transaction,  which  is  set  forth  in  brief  in  the 
Findings  and  Opinion  of  the  Commission  (Petitioners’  App. 
99,  100),  although  the  transaction  is  there  made  to  appear 
much  simpler  than  it  actually  was.  In  addition  to  the 
exchange  of  Brooklyn  Union  and  Milwaukee  Coke  and  Gas 
Company  stocks,  Koppers  also  acquired  substantially  all 
of  the  outstanding  voting  stock  of  Brooklyn  Borough  Gas 
Company,  and  there  were  other  transfers  among  Koppers, 

18  A  so-called  balanced  plant  is  one  that  consumes  in  the  water  gas  plant 
most  of  the  coke  produced  in  the  by-product  coke  plant  (Petitioners *  App.  102, 
footnote  21). 
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American  Light  and  Traction  Company  and  The  United 
Light  and  Power  Company  of  securities  of  the  latter  two 
companies  (Petitioners’  App.  37;  Tr.  3944,  4235,  4237, 
4258,  4259,  4835).  For  the  purpose  of  this  case,  however, 
the  important  feature  of  this  transaction  was  that  Kop- 
pers  acquired  the  equivalent  of  157,940  shares19  of  stock  of 
Brooklyn  Union  then  owned  by  American  Light  and  Trac¬ 
tion  Company. 

Thus,  Koppers  came  to  occupy  its  present  position  as 
owner  of  23.87 %  of  the  stock  of  Brooklyn  Union,  but  it  must 
be  noted  that  157,940  shares  of  Brooklyn  Union  stock  were 
acquired  by  Koppers  “  primarily  if  not  entirely  to  settle 
this  difficulty”  with  American  Light  and  Traction  Company 
and  The  United  Light  and  Power  Company  (Petitioners’ 
App.  293). 

The  final  contract  for  the  purchase  of  the  Greenpoint 
plant  was  dated  February  21,  1929.  It  was  between 
Brooklyn  Union  and  Brooklyn  Coke  and  By-Products  Com¬ 
pany,  which  Koppers  had  caused  to  be  organized  to  take 
over  the  operation  of  the  coke  plant  (Tr.  1964).  On  the 
same  date  a  contract  wTas  entered  into  between  the  same  par¬ 
ties  calling  for  the  sale  to  Brooklyn  Union  of  gas  and  water 
gas  coke  manufactured  by  Koppers  in  the  coke  oven  plant 
(Tr.  1974).  • 

Both  of  these  contracts  were  in  the  form  prescribed  by 
the  contract  of  June  28, 1928,  on  which  date  Koppers  owned 
only  3 %  or  4 %  of  the  outstanding  stock  of  Brooklyn  Union 
(supra,  p.  32-34).  All  of  the  prices  in  the  1929  contract  for 
gas  and  water  gas  coke  to  be  sold  to  Brooklyn  Union  were 
negotiated,  settled  upon  and  embodied  in  the  June  28, 1928, 
contract.  The  execution  of  these  contracts  dated  Febru¬ 
ary  21,  1929 ,  was  therefore  a  mere  ministerial  act  and 
cannot  in  any  way  be  ascribed  to  Koppers *  acquisition  of 
additional  Brooklyn  Union  stock. 

19  There  were  fewer  than  157,940  shares  actually  involved  in  the  transfer, 
but  American  Light  and  Traction  Company  also  transferred  to  Koppers  cer¬ 
tain  convertible  debentures  of  Brooklyn  Union  which  were  afterward  con¬ 
verted  into  additional  stock  in  a  number  making  the  total  157,940  shares. 
The  Record  is  not  at  all  clear  on  the  point,  but  the  actual  facts  are  as  here 
stated  (Tr.  3939). 
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It  should  be  noted  that  the  price  of  gas  had  been  subject 
to  considerable  negotiation.  Koppers  had  wanted  a  higher 
price  than  Brooklyn  Union  was  willing  to  agree  to  and 
higher  than  the  price  finally  agreed  upon  (Petitioners’  App. 
229). 

Under  the  New  York  Public  Service  Law,  it  wTas  neces¬ 
sary  to  obtain  the  approval  of  the  sale  by  the  New  York 
Public  Service  Commission  before  the  contract  could  be¬ 
come  effective  and  the  petition  for  approval  w’as  filed  on  or 
about  February  26, 1929  (Tr.  3161). 

In  the  meantime,  the  plant  had  been  completed  and  had 
been  placed  in  operation  on  November  15,  1928  (Tr.  1558, 
2672)  so  that  it  had  been  in  operation  for  three  and  one- 
half  months  by  the  time  the  petition  was  presented  to  the 
New  York  Public  Service  Commission.  Since  it  was  con¬ 
templated  that  Koppers  was  to  own  the  plant,  a  letter  agree¬ 
ment  was  signed  under  date  of  February  26,  1929,  stating 
the  terms  of  the  arrangement,  namely,  that  Koppers  was  to 
operate  the  plant  for  the  account  of  Brooklyn  Union  until 
the  Public  Service  Commission  took  action20  (Tr.  1271, 1558, 
1576,  2672,  3159). 

Hearings  before  the  Public  Service  Commission  resulted 
in  an  opinion  handed  down  July  15,  1930,  refusing  consent 
to  the  purchase.  The  Commission  did  not  pass  upon  the 
fairness  of  the  transaction  to  Brooklyn  Union,  but  based  its 
refusal  upon  the  fact  that  if  Koppers  took  title  to  the  plant 
the  Public  Service  Commission  would  have  no  jurisdiction 
over  it  (Petitioners’  App.  102).  The  Commission  did  not 
enter  a  formal  order  until  December  23, 1930  (Tr.  3181),  in 
order  to  give  the  parties  opportunity  to  make  other  ar¬ 
rangements  (Tr.  2690). 

This  decision  of  the  Public  Service  Commission  cannot  be 
emphasized  too  strongly.  Had  it  been  favorable ,  the  facts 
which  constitute  so  much  of  the  Commission’s  case  in  this 
proceeding  would  never  have  occurred.  There  would  have 

20  This  agreement  dated  February  26,  1929,  was  referred  to  on  a  number 
of  occasions  in  the  evidence  as  the  “interim  agreement ’ \ 
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been  no  sale  of  coal  by  Koppers  to  Brooklyn  Union ,  Brook¬ 
lyn  Union  would  have  sold  no  coke  to  Koppers  and  there 
would  have  been  no  occasion  for  any  advisory  services  to 
be  rendered  Brooklyn  Union  by  Koppers.  There  would 
simply  have  been  a  situation  like  those  at  Philadelphia, 
Kearny  and  St.  Paul,  with  Koppers  owning  the  coke  plant 
and  selling  the  gas  to  the  neighboring  public-utility  com¬ 
pany. 

As  a  result  of  this  decision,  both  parties  found  them¬ 
selves  in  a  difficult  position.  Koppers  found  itself  faced 
with  competition  in  its  Long  Island  coke  business  (Tr. 
2149).  Brooklyn  Union  found  itself  with  a  $17,000,000  plant 
(Tr.  4524)  on  its  hands  for  which  it  had  no  operating  per¬ 
sonnel.  It  was  without  contracts  for  the  purchase  of  coal 
or  the  sale  of  coke,  and  it  had  no  experience  in  either  (Tr. 
2696).  If  it  went  into  competition  with  Koppers  in  the  sale 
of  coke,  it  would  be  competing  with  an  established  business 
represented  by  an  investment  of  some  $2,300,000  (Petition¬ 
ers’  App.  326,  327),  whose  trademarked  product  was  well 
known  throughout  Long  Island  (Petitioners’  App.  151). 

The  solution  was  plain.  Brooklyn  Union  wanted  to  sell 
its  coke.  Koppers  wanted  to  buy  it.  Brooklyn  Union 
wanted  help  in  the  operation  of  its  coke  plant.  Koppers  was 
in  the  business  of  operating  such  plants  and  could  readily 
extend  such  assistance.  Brooklyn  Union  wanted  to  buy  coal 
on  advantageous  terms  from  a  responsible  supplier.  Kop¬ 
pers  had  the  mines  and  the  transportation  to  supply  it. 
That  the  parties  should  get  together  on  a  deal  was  inevi¬ 
table  (Petitioners’  App.  327). 

No  suggestion  of  controlling  influence  is  necessary  to 
explain  the  agreement  Anally  reached  or  the  form  that  it 
took.  Yet  on  this  point  the  Commission  says: 

“Because  of  the  increase  of  Brooklyn  Union’s  coke  ca¬ 
pacity  and  the  decision  of  the  New  York  Commission 
refusing  to  permit  the  sale  of  the  plant  to  Koppers, 
Brooklyn  Union  was  a  more  dangerous  potential  com¬ 
petitor  than  it  would  have  been  originally.  Koppers 
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had,  therefore,  an  even  keener  motive  to  maintain  its 
market  position  than  that  which  dominated  its  original 
negotiations  with  Brooklyn  Union.  Should  Brooklyn 
Union  undertake  to  market  its  surplus  coke  indepen¬ 
dently,  Koppers’  New  York  coke  market  might  be  seri¬ 
ously  endangered.  Koppers  had,  therefore,  the  strong¬ 
est  of  motives  for  exercising  watchful  supervision  and 
a  controlling  influence  over  Brooklyn  Union’s  corpo¬ 
rate  activities.  And  its  stockholdings  provided  a  po¬ 
tent  medium  for  that  supervision  and  influence. 

“Koppers  was  apparently  able  to  find  the  solution 
to  the  problem  which  faced  it.  Although  alternative 
plans  were  discussed,  differing  in  details,  all  contem¬ 
plated  Koppers  as  the  exclusive  source  of  coal  and  mar¬ 
ket  for  coke — the  matters  in  which  Koppers  had  the 
most  vital  interest”  (Petitioners’  App.  103). 

The  statements  above  quoted  are  characteristic  of  the 
Commission’s  whole  opinion.  One  side  of  the  picture  only 
is  presented.  Certainly  Koppers  did  not  want  Brooklyn 
Union’s  competition  in  the  coke  market.  Certainly  it  sought 
a  solution  to  its  problem.  But  the  equally  obvious  state¬ 
ment  that  Brooklyn  Union  had  a  problem  in  facing  com¬ 
petition  with  Koppers  is  left  unstated  and  the  fact  that 
all  plans  discussed  in  the  negotiations  were  along  lines 
equally  vital  to  Brooklyn  Union  is  ignored.  Koppers  with¬ 
out  question  found  the  solution  to  its  problem,  but  so  did 
Brooklyn  Union.  We  submit  that  the  two  sentences  stating 
that  Koppers  had  the  strongest  of  motives  for  exercising  a 
controlling  influence  over  Brooklyn  Union’s  corporate  ac¬ 
tivities  and  that  its  stockholdings  provided  a  potent  medi¬ 
um  therefor  are  inferences  entirely  without  reason  or 
logic.  If  one  man  has  something  to  sell  which  someone  else 
wants  to  buy,  we  do  not  customarily  examine  their  family 
relationships  in  a  labored  effort  to  explain  the  fact  that 
they  made  a  deal. 

The  Commission  does  not  say  in  so  many  words  that  had 
there  been  no  control  or  controlling  influence  exercised  by 
Koppers,  Brooklyn  Union  would  have  gone  into  the  coke 
business  and  purchased  its  coal  from  someone  else,  but 
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either  that  must  be  their  position  or  the  above  quoted  state¬ 
ment  concerning  controlling  influence  has  no  place  in  this 
portion  of  their  opinion.  The  truth  is,  of  course,  that  there 
was  no  occasion  for  any  influence  to  he  exercised,  either  by 
Koppers  over  Brooklyn  Union  or  by  Brooklyn  Union  over 
Koppers.  The  economic  facts  of  the  situation  controlled 
their  acts  and  influenced  the  final  form  in  which  the  deal  was 
made.  We  submit  that  any  assumption  of  any  other  kind 
of  controlling  influence  is  purely  gratuitous. 

If,  however,  it  should  be  thought  that  there  -was  any 
excuse  for  finding  controlling  influence  by  Koppers  over 
Brooklyn  Union,  it  is  dispelled  by  an  examination  of 
documents  prepared  at  the  time  by  the  two  parties.  These 
documents  show  that  the  negotiations  were  carried  on  in 
such  an  atmosphere  of  bargaining  at  arms’  length  that  they 
completely  negative  any  inference  of  controlling  influence 
such  as  that  made  by  the  Commission. 

From  the  date  of  the  decision  bv  the  New  York  Public 
Service  Commission  on  July  15,  1930,  the  parties  were  en¬ 
gaged  in  continuous  negotiations  as  to  what  could  be  done. 
Of  these  negotiations  the  Public  Service  Commission  was 
informed  (Tr.  2690).  Various  plans  were  studied,  the 
principal  ones  being  five  in  number,  and  all  of  them  except 
the  one  finally  adopted  were  based  on  Koppers  taking  the 
risk  of  operation  of  the  plant  and  having  an  opportunity 
for  profit.  Under  the  final  plan,  adopted  at  the  insistence 
of  Brooklyn  Union  and  against  the  wishes  of  Koppers 
(infra,  p.  41),  Brooklyn  Union  took  all  the  risk-1  and  thereby 
became  entitled  to  any  profit  (Petitioners’  App.  175,  282). 

Four  of  these  plans  are  outlined  in  a  memorandum  (Peti¬ 
tioners’  App.  367-371)  prepared  by  or  for  Tierney,  now 
President  of  Koppers  and  at  that  time  Vice  President  in 
charge  of  coke  oven  operations,  but  significantly,  the  plan 
finally  adopted  is  not  there  set  forth. 


21  Curiously  enough,  the  Commission  says  this  fact  is  ‘  *  important,  ’  ’  and 
characterizes  it  as  an  “admission”  of  Koppers  (Petitioners’  App.  104,  note 
23). 
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The  atmosphere  of  the  negotiations  is  further  shown  by 
the  following  excerpt  from  Tierney’s  letter  dated  August 
15,  1930  (Petitioners’  App.  366)  accompanying  this  memo¬ 
randum  : 

“Furthermore,  it  is  probable  that  Brooklyn  Union  will 
not  agree  to  wore  than  a  five  year  contract  on  any  plan 
at  this  time,  and  if  the  production  should  go  up  heavily 
during  that  period  so  that  we  will  profit  handsomely 
under  the  Neilson  Plan,  it  is  possible  that  a  drastic 
revision  would  he  insisted  upon  by  Brooklyn  Union  . . .” 
(Italics  supplied). 

Do  these  words  indicate  control  or  controlling  influence? 

That  Koppers  was  too  optimistic  in  its  forecast  of  Brook¬ 
lyn  Union’s  willingness  to  enter  into  a  contract  up  to  five 
years  is  borne  out  by  the  fact  that  the  final  negotiation  re¬ 
sult  ed  in  a  fifteen  months’  agreement  in  respect  to  the  sale 
of  coke  (Tr.  1587,  1792,  3193-3195).  If,  as  the  Commission 
points  out,  the  situation  at  this  time  was  such  that  Brooklyn 
Union  was  “a  more  dangerous  potential  competitor  than 
it  would  have  been  originally”,  every  impulse  of  Koppers 
would  have  been,  through  the  exercise  of  its  alleged  con¬ 
trolling  influence,  to  tie  up  Brooklyn  Union’s  coke  output 
for  a  period  of  at  least  five  or  ten  years  and  not  merely  for 
little  more  than  a  year,  which  w*as  all  Koppers  succeeded 
in  doing. 

The  next  document  is  a  letter  dated  September  16,  1930, 
from  Tierney  to  Rust  (Petitioners’  App.  373),  then  Presi¬ 
dent  of  Koppers,  enclosing  a  memorandum  of  a  “Proposi¬ 
tion”  winch  it  w’as  proposed  to  put  up  to  Jourdan,  the  Presi¬ 
dent  of  Brooklyn  Union.  In  this  letter  Tierney  says: 

“There  are  several  features  wrhich  Mr.  Jourdan  may 
wish  to  change  and  in  the  event  he  makes  any  radical 
change  in  paragraph  No.  1,  I  believe  we  can  counter 
with  a  reduction  in  the  price  of  coke  below  the  $7.50 
mentioned”  (Italics  supplied). 
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Do  these  words  indicate  control  or  controlling  influence? 

Following  this  is  a  memorandum  (Petitioners’  App.  375) 
of  a  meeting  of  officers  of  Koppers  on  November  26,  1930. 
It  states  that  the  conference  reached  the  conclusion  that 
the  plant  should  continue  to  be  operated  by  Koppers  under 
a  modification  of  the  interim  agreement  of  February  26, 
1929  (Tr.  1271,  3159)  {supra,  p.  36).  As  pointed  out  be¬ 
low,  this  proposal  was  ultimately  rejected  by  Brooklyn 
Union  {infra,  p.  42). 

The  next  and  most  significant  document  is  entitled  “The 
Brooklyn  Situation”  ( Petitioners’  App.  377),  dated  No¬ 
vember  26,  1930.  It  complains  that  Koppers  had  been  op¬ 
erating  the  plant  for  t-wo  years  without  pay,  had  given 
Brooklyn  Union  the  advantage  of  Koppers’  coke  marketing 
facilities,  had  paid  Brooklyn  Union  $7.50  per  ton  for  coke, 
and  that  it  now  appeared  that  Brooklyn  Union  would  like 
to  have  Koppers  continue  to  operate  the  plant  without  re¬ 
muneration  and  still  pay  the  maximum  price  for  coke.  It 
then  refers  to  “our  latest  suggestion”  of  operating  under 
a  modification  of  the  interim  agreement  of  February  26, 
1929,  and  ends  as  follows: 

“As  decision  on  this  question  has  now  dragged  along 
for  two  years,  we  have  a  right  to  expect  some  definite 
action  promptly”  (Petitioners’  App.  378). 

Do  these  words  indicate  control  or  controlling  influence  ? 

Finally,  one  more  effort  was  made  to  persuade  Brooklyn 
Union  to  continue  to  operate  under  a  modification  of  the 
interim  agreement,  as  to  which  the  President  of  Koppers 
felt  “very  strongly”  (Petitioners’  App.  378).  But  to  no 
purpose.  The  proposal  was  rejected  by  Brooklyn  Union 
(Petitioners’  App.  275),  and  in  December  of  1930,  the  Pres¬ 
ident  of  Brooklyn  Union  decided  the  question  by  an  an¬ 
nouncement  that  Brooklyn  Union  would  take  over  the  plant. 
As  Tierney  stated  on  the  stand,  “It  was  his  decision  and 
against  our  wishes”  (Petitioners’  App.  282),  and  the  least 
attractive  to  Koppers  of  all  the  various  plans  (Petitioners’ 
App.  282). 
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4.  Purchase  and  sale  of  coal  and  coke. 

On  January  1, 1931,  therefore,  Brooklyn  Union  took  over 
the  operation  of  the  coke  plant  under  an  arrangement 
whereby  Koppers  would  purchase  all  of  the  surplus  coke  22 
produced  therein,  and  Brooklyn  Union  'would  purchase  all  of 
its  coal  requirements  from  Koppers,  both  under  short  term 
contracts  (Petitioners’  App.  103,  104). 

We  submit  that  we  have  shown  that  this  arrangement  had 
its  origin  in  the  situation  confronting  both  parties  upon  the 
disapproval  by  the  Public  Service  Commission  of  the  sale 
of  the  plant  to  Koppers  and  that  the  bargaining  which  re¬ 
sulted  therefrom  was  at  arm’s  length  and  no  different  from 
that  which  would  have  obtained  had  Koppers  not  owned  a 
single  share  of  Brooklyn  Union  stock.  As  stated  in  a  mem¬ 
orandum  by  Paige  (Petitioners’  App.  327),  then  Vice  Presi¬ 
dent  and  now  President  of  Brooklyn  Union,  “Brooklyn 
Union  wants  to  sell  its  by-products  to  the  best  advantage” 
and  “Koppers  wants  to  buy  coke  and  to  sell  coal”. 

The  fact  that  these  arrangements  have  continued  through 
the  years  would  seem  to  indicate  nothing  more  than  that 
both  parties  found  them  to  be  satisfactory.  The  Commis¬ 
sion,  however,  has  devoted  more  than  seven  pages  of  its 
Findings  and  Opinion  to  a  discussion  of  these  transactions. 
They  characterize  the  situation  in  these  words  (Petition¬ 
ers’  App.  104, 105) : 

“It  is  sufficient  that  the  history  of  these  dealings  indi¬ 
cates  quite  clearly  that  Koppers,  in  those  matters 
which  are  most  important  to  it,  has  been  able,  wTith  the 
acquiescence  of  Brooklyn  Union’s  management,  to  con¬ 
trol  Brooklyn  Union’s  coal  and  coke  business  and  to 
prevent  the  ‘ruinous’  competition  of  Brooklyn  Union 
in  the  coke  market.  The  very  nature  of  the  relation¬ 
ship  is  such  that  Koppers  must  dominate  many  of  the 
day-to-day  affairs  of  Brooklyn  Union;  and,  as  we  shall 
note,  it  succeeds  in  doing  so  with  respect  to  those  as¬ 
pects  of  Brooklyn  Union’s  operation  which  are  of  in¬ 
terest  to  it.” 

22  “Surplus  coke”  moans  all  coke  not  used  by  Brooklyn  Union  in  the  opera¬ 
tion  of  its  water  gas  plants. 
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Now  this  is  an  improper  inference  which  might  with  no 
less  justice  be  stated  as  follows : 

It  is  sufficient  that  the  history  of  these  dealings  indi¬ 
cates  quite  clearly  that  Brooklyn  Union,  in  those  mat¬ 
ters  which  are  of  most  importance  to  it,  has  been  able, 
with  the  acquiescence  of  Koppers’  management,  to  con¬ 
trol  the  disposition  of  Brooklyn  Union’s  coke  and  a 
steady,  reliable  and  advantageous  supply  of  coal,  there¬ 
by  obviating  the  necessity  of  entering  into  “ruinous” 
competition  with  Koppers  in  the  coke  market.  The 
very  nature  of  the  relationship  is  such  that  Brooklyn 
Union  must  dominate  many  of  the  day-to-day  affairs 
of  Koppers  and  it  succeeds  in  doing  so  with  respect  to 
those  aspects  of  Koppers’  operation  which  are  of  in¬ 
terest  to  it. 

If  it  had  been  shown  that  Brooklyn  Union  had  paid  too 
much  for  coal  or  had  received  less  than  a  fair  price  for  its 
coke,  there  might  have  been  some  evidence  of  controlling  in¬ 
fluence.  At  the  hearing  the  Trial  Examiner  expressed  the 
opinion  that  it  was  incumbent  upon  Koppers  to  justify  the 
prices  involved  in  these  transactions  (Tr  2685).  Therefore, 
Koppers  "was  obliged  to  present  a  great  deal  of  evidence 
with  respect  to  coal  and  coke  prices. 

Fortunately,  the  Commission  has  disposed  of  this  ques¬ 
tion  as  to  coal  by  stating  that  “we  do  not  mean  to  sug¬ 
gest — nor  could  ive,  on  the  basis  of  this  record — 
that  Koppers  has  gouged  Brooklyn  Union  in  these  sales” 
(Petitioners’  App.  119,  note  37).  We  rest  on  this  statement 
of  the  Commission  so  far  as  coal  prices  are  concerned  and 
the  Court  will  find  that  it  is  amply  proven  by  the  evidence 
(Tr.  5166,  5167). 

Likewise,  we  shall  not  burden  the  Court  with  a  discussion 
of  the  fairness  of  the  prices  Koppers  pay  Brooklyn  Union 
for  coke,  since  the  Commission  has  not  found  that  they  were 
unfair.  It  states  (Petitioners’  App.  113):  “We  are  not 
required,  for  the  purpose  of  this  proceeding,  to  find,  on  the 
one  hand,  fair,  or  on  the  other  hand,  unfair,  practice  with 
respect  to  coal  and  coke  prices.  We  do  not  conceive  such 
findings  to  be  necessary  to  a  disposition  of  this  case”. 
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In  the  absence,  then,  of  any  finding  of  unfairness  as  to 
prices  of  coke,  and  an  affirmative  finding  that  the  prices  paid 
Koppers  for  coal  were  fair,  the  Commission’s  inference  of 
controlling  influence  from  the  basic  facts  in  respect  to  the 
general  coal  and  coke  relationship  between  the  parties  can 
only  be  justifiable  on  the  theory  that  reasonable  business¬ 
men  in  a  like  situation  would  not  have  made  these  arrange¬ 
ments.  This  theory  cannot  be  supported. 

First  as  to  coal.  The  Commission  states  that  Brook¬ 
lyn  Union  is  the  only  company  which  buys  all  of  its 
coal  from  or  through  Koppers  (Petitioners’  App.  114), 
but  the  Record  shows  three  public  utilities  purchas¬ 
ing  their  entire  requirements  from  Koppers  (Tr.  5003), 
and  there  are  other  railroad  and  industrial  custom¬ 
ers  which  can  be  added  to  the  list  (Tr.  5004,  et  svq.).  If 
the  Commission  answers  this  evidence  by  reference  to 
the  fact  that  the  companies  just  referred  to  are  either  elec¬ 
tric  utilities  or  industrial  companies  purchasing  steam  coal 
rather  than  by-product  coal,  we  may  point  to  an  instance 
almost  on  all  fours  with  the  Brooklyn  Union  situation, 
namely,  Peoples  Gas  Light  &  Coke  Company  of  Chicago. 
There  Koppers  constructed  the  coke  plant,  marketed  the 
coke,  rendered  engineering  services  in  the  operation  of  the 
plant,  and  sold  them  their  entire  requirements  of  coal  for 
use  therein  until  they  purchased  their  own  mines  (Tr.  4063). 
Koppers  never  owned  any  stock  in  Peoples  Gas  Light  & 
Coke  Company  (Tr.  3621).  Will  it  be  contended  that  Kop¬ 
pers  controlled  Peoples  Gas  Light  &  Coke  Company  until 
the  latter  purchased  a  coal  mine? 

Further,  it  may  be  pointed  out  with  respect  to  coal 
that  Koppers  operated  the  plant  under  the  interim 
agreement  (supra,  p.  36)  from  November  15,  1928, 
until  December  31,  1930,  over  two  years,  and  naturally 
at  that  time  used  its  own  coal  in  the  operation.  The  testi¬ 
mony  is  uncontradicted  that  a  coke  oven  is  a  delicate  piece 
of  equipment,  easily  damaged  (Petitioners’  App.  159,  162), 
and  that  the  proper  mixture  of  coals  is  one  of  the  most  im- 
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portant  factors  in  safety  of  operation.23  The  testimony  is 
undisputed  that  a  change  in  the  type  of  coals  used  is  also  a 
serious  matter  from  the  standpoint  of  operations  (Tr.  1690, 
2527).  Hence,  when  Brooklyn  Union  took  over  the  opera¬ 
tion  of  the  plant  in  1931,  it  was  natural  for  it  to  continue  to 
use  Hoppers’  coals.  There  are  a  good  many  advantages 
in  having  one  supplier  instead  of  several  (Petitioners’  App. 
169, 173).  Further,  Hoppers  sells  by-product  coal  to  prac¬ 
tically  every  coke  plant  in  the  country  with  one  or  two  ex¬ 
ceptions,  except  where  it  cannot  compete  because  of  freight 
differentials  or  where  the  consumer  owns  its  own  coal  mines 
(Tr.  4999). 

We  therefore  submit  that  it  is  entirely  reasonable  for 
Brooklyn  Union  to  buy  all  of  its  coal  from  Hoppers,  and 
that  there  is  no  room  for  any  inference  therefrom  that 
Hoppers  exercises  a  controlling  influence  to  get  the  business. 

Second  as  to  coke.  Bearing  in  mind  that  there  is  no  find¬ 
ing  of  unfairness  with  respect  to  price,  the  Commission  ap¬ 
parently  feels  that  Brooklyn  Union  would  have  gone  into 
the  coke  business  had  it  not  been  for  Hoppers’  controlling 
influence,  for  it  says  in  its  Findings  and  Opinion: 

“But,  if  we  are  to  infer  from  the  evidence  that  inde¬ 
pendent  distribution  would  be  unprofitable,  we  could 
do  so  on  the  basis  of  this  record  only  if  we  shared  the 
views  of  applicants  ’  witnesses,  who  have  intimated  that 
any  attempt  by  Brooklyn  Union  to  maintain  competi¬ 
tion  with  Hoppers  in  the  independent  sale  of  coke  would 
be  disastrous  for  Brooklvn  Union”  (Petitioners’  App. 
113). 

We  have  dealt  at  length  with  the  situation  which  Brooklyn 
Union  as  well  as  Hoppers  faced  as  a  result  of  the  decision  of 
the  New  York  Public  Service  Commission.  This  situation  is 
well  set  forth  by  the  Commission  itself,  as  follows : 

23  The  coal  is  heated  in  a  long  narrow  chamber  constituting  the  oven.  The 
coal  used  is  invariably  a  mixture  of  high  and  low  volatile  coal.  The  low  vola¬ 
tile  coal,  when  heated*  in  the  absence  of  air,  expands,  and  therefore  careful  con¬ 
sideration  must  be  given  to  getting  the  proper  mixture  so  as  to  produce  suffi¬ 
cient  gas  and  a  coke  of  the  proper  quality,  and  at  the  same  time  avoid  de¬ 
struction  of  the  oven  walls  by  expansion  of  the  mixture. 
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“  The  cost  to  Koppers  of  competition  with  Brooklyn 
Union,  should  it  undertake  independent  distribution, 
was  estimated  at  $1,000,000  annually,  before  Brooklyn 
Union’s  plant  was  expanded  to  its  present  capacity. 
Koppers  has  made  it  clear  to  Brooklyn  Union  that, 
should  Brooklyn  Union  attempt  competition,  Koppers 
would  not  sit  by  while  its  valuable  investment  in  the 
Long  Island  coke  market  was  attacked.  This  argument 
has  been  typified  not  as  a  ‘threat,’  but  rather  as  a  ‘per¬ 
suasive  selling  argument’  to  induce  Brooklyn  Union 
to  refrain  from  marketing  its  own  coke.  The  attempt 
would  mean  a  difficult  job  for  Brooklyn  Union,  and 
might  be  met  by  fierce  competitive  resistance.  The 
Brooklyn  Division  of  Koppers  owns  three  large  yards 
at  Gowanus,  Mill  Basin,  and  Jamaica — served  by  ship¬ 
ping  routes  and  truck.  It  has  a  fleet  of  trucks,  garages, 
drivers,  mechanics,  and  helpers.  It  has  a  central  or¬ 
ganization  in  Brooklyn  for  the  handling  and  coordina¬ 
tion  of  distribution.  It  has  a  large  selling  organiza¬ 
tion,  service  corps,  and  goodwill  built  up  through  con¬ 
stant  advertising  of  the  Koppers  trademark.  Koppers 
has  had  to  compete  from  time  to  time  with  other  coke 
in  the  Long  Island  territory  and  by  reason  of  these 
advantages  has  still  been  able  to  market  its  own  coke 
at  $1  to  $1.50  higher  per  ton”  (Petitioners’  App.  113, 
note  31). 

The  Commission  makes  only  one  other  point  with  regard 
to  this  question  involving  the  sale  of  coke.  It  starts  out 
(Petitioners’  App.  107)  by  saying  that  the  Record  shows 
numerous  attempts  by  other  purchasers  to  share  in 
Brooklyn  Union’s  coke  production.24  We  will  not  bur¬ 
den  the  Court  with  an  analysis  of  the  testimony  of 
whether  it  is  necessary  to  provide  water  gas  oper¬ 
ators  with  21//'  coke  or  2"  coke  or  1"  coke.  The  Commis¬ 
sion  merely  says  (Petitioners’  App.  108)  that  it  is  not  con¬ 
vinced  that  the  supplying  of  water  gas  coke  to  other  utilities 

-4  The  context  in  which  this  statement  appears  indicates  that  it  has  reference 
only  to  a  few  attempts  by  other  local  utilities  to  purchase  water  gas  coke 
from  Brooklyn  Union.  Certainly  the  Record  is  bare  of  any  serious  attempt  by 
any  one  to  purchase  Brooklyn  Union’s  entire  supply  as  does  Koppers,  and  in 
fact  the  uncontradicted  evidence  is  that  there  is  no  one  who  is  in  a  position 
to  do  so  (Tr.  2509). 
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by  Brooklyn  was  so  unfeasible  as  to  have  never  been  at¬ 
tempted,  and  that  no  finding  need  be  made  that  Brooklyn 
Union  can  supply  other  utilities  with  coke,  but  only  that  no 
attempts  had  been  made  to  do  so.  In  the  absence  of  a  find¬ 
ing  that  such  coke  could  be  supplied,  we  submit  that  it  is  a 
matter  of  business  judgment.  The  President  of  Brooklyn 
Union  testified,  and  the  Commission  refers  to  his  testimony 
(Petitioners’  App.  109)  that  he  did  not  care  to  sell  coke  to 
other  gas  companies  because  he  had  a  satisfactory  arrange¬ 
ment  with  Koppers  for  disposing  of  all  of  his  coke. 

In  this  connection  we  call  the  Court’s  attention  to  the  fact 
that  the  other  utilities  who  might  buy  this  water  gas  coke 
are  supplied  by  Koppers’  plant  at  Kearny,  New  Jersey,  and 
that  Koppers  had  this  business  as  far  back  as  the  early 
1920’s  (Petitioners’  App.  218;  Tr.  1590,  3897).  The  infer¬ 
ence  is  irresistible  that  Koppers  would  not  sit  back  and 
allow  this  business  to  be  taken  away  from  it  and  then  con¬ 
tinue  to  take  the  balance  of  Brooklyn  Union’s  coke  at  the 
same  price. 

Furthermore,  the  Commission  has  overlooked  one  impor¬ 
tant  piece  of  uncontradicted  testimony  when  it  says,  “We 
are  not  convinced  that  Brooklyn  Union’s  storage  capacity , 
as  well  as  the  storage  capacity  of  other  possible  coke  pur¬ 
chasers,  could  not  be  used  to  advantage  in  meeting  the  re¬ 
quirements  of  other  load  water-gas  producers”  (Italics  sup¬ 
plied)  (Petitioner’  App.  108).  This  testimony  will  be  found 
at  pages  1702  and  3907  of  the  Transcript  and  is  to  the 
effect  that  water  gas  operators  will  not  use  coke  out  of  stor¬ 
age  when  they  can  get  fresh  coke.  Furthermore,  the  testi¬ 
mony  is  clear  that  Brooklyn  Union  itself  never  uses  coke 
out  of  storage  in  its  water  gas  operations  (Petitioners’ 
App.  219;  Tr.  1796,  2399,  2449). 

Finally,  it  is  interesting  to  note  the  manner  in  which  the 
Commission  treats  the  subject  of  coke  in  its  Findings  and 
Opinion.  It  suggests  (Petitioners’  App.  113)  that  it  does 
not  share  the  views  of  Koppers’  witnesses  who  have  inti¬ 
mated  that  any  attempt  by  Brooklyn  Union  to  go  into  the 
coke  business  would  be  disastrous  for  it.  Apparently, 
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therefore,  the  Commission  shares  the  opposite  view  (which 
is  not  supported  by  any  facts  in  the  Record)  that  any  such 
attempt  would  not  be  disastrous  and  that  such  an  operation 
might  well  be  profitable.  However,  two  pages  later,  it  states 
( Petitioners  ’  App.  115) : 

“Geared  to  the  production  of  the  largest  amount  of 
surplus  coke  of  any  gas  plant  in  the  country,  allegedly 
unequipped  to  handle  the  distribution  of  these  sur¬ 
pluses  independently,  completely  dependent  upon  pur¬ 
chases  by  Koppers,  Brooklyn  Union  may  well  feel  help¬ 
less  and  fear  the  effects  of  the  loss  of  Koppers  as  a  coke 
consumer.’  ’ 

5.  Advisory  services  regarding  coke  plant  operation. 

There  is  one  other  subject  which  is  related  to  the  fore¬ 
going  discussion,  namely,  the  advisory  services  rendered 
Brooklyn  Union  by  Koppers  with  regard  to  the  coke  plant 
and  the  status  of  Dan  M.  Rugg  as  such  advisor  from  the 
time  Brooklyn  Union  took  over  the  operation  of  the  plant 
on  January  1, 1931,  to  the  time  of  the  hearing.  With  regard 
to  his  status,  the  Commission  has  found  as  follows:  “That 
he  is  competent,  that  he  understands  the  plant  and  aids 
substantially  in  its  efficient  operation,  we  have  no  occasion 
to  doubt”  (Petitioners’  App.  119).  Here,  then,  we  have  a 
situation  where  a  service  is  rendered  by  Koppers  for  a  fee, 
the  size  of  which  has  not  been  questioned,  at  great  benefit  to 
Brooklyn  Union.  What  inference  may  be  drawn  from  it? 
The  Commission  infers  that  “some  special  relationship” 
must  account  for  it  (Petitioners’  App.  119),  and  they 
further  say: 

“We  think  the  record  makes  it  clear,  however,  that 
Rugg’s  individual  competence  alone  does  not  determine 
his  vital  position  in  the  Brooklyn  Union  operations, 
but  that  his  position  is  also  determined  by  Koppers’ 
need  to  maintain  spot  control  over  the  production  of 
coke  and  to  preserve  Brooklyn  Union’s  status  as  an  ex¬ 
clusive  coal  customer  of  Koppers”  (Petitioners’  App. 
119). 
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We  may  say  in  the  first  place  that  the  Record  certainly 
does  not  make  it  clear  since  there  is  no  evidence  to  support 
this  statement.  It  is  an  inference  pure  and  simple.  The 
only  element  of  truth  in  it  is  that  Koppers  is  interested  to 
see  that  the  coke  produced  at  the  plant  is  of  a  quality  which 
can  be  sold  at  retail.  It  is  equally  true,  however,  that  Brook¬ 
lyn  Union  has  the  same  interest.  We  should  have  supposed 
that  every  manufacturer  is  normally  interested  in  seeing 
that  his  products  are  suitable  for  the  market  for  which  they 
are  intended. 

As  a  matter  of  fact,  the  entire  service  arrangement  and 
Rugg’s  presence  in  Brooklyn  are  accounted  for  by  the  un¬ 
disputed  fact  that  on  January  1, 1931,  as  a  result  of  the  deci¬ 
sion  by  the  New  York  Public  Service  Commission,  Brooklyn 
Union  was  forced  to  take  over  a  $17,000,000  plant  (Tr.  4524) 
in  the  operation  of  which  none  of  its  personnel  had  the 
slightest  experience.  The  only  reasonable  inference  which 
can  be  drawn  from  the  entire  arrangement  is  that  it  has  been 
entirely  for  the  benefit  of  Brooklyn  Union.  The  progressive 
reductions  in  the  amounts  of  the  fee  between  1931  and  1940 
(Petitioners’  App.  234,  235)  reflect  the  increasing  experi¬ 
ence  which  Brooklyn  Union  acquired  in  the  operation  of  the 
plant  and  the  diminution  in  their  need  for  the  services  ren¬ 
dered  by  Rugg  and  Koppers. 

We  have  heretofore  mentioned  Peoples  Gas  Light  &  Coke 
Company  of  Chicago  and  set  forth  that  Koppers  built  the 
coke  plant  owned  by  that  company  (supra,  p.  44).  The 
fact  is  that  Koppers  performed  similar  advisory  services  for 
Peoples  Gas  Light  &  Coke  Company  from  the  time  the  plant 
went  into  operation  until  natural  gas  largely  replaced  coke 
oven  gas,  that  Koppers  received  a  fee  therefor  (Petitioners’ 
App.  212;  Tr.  3700,  3788),  and  that  Koppers  has  never 
owned  a  single  share  of  stock  of  Peoples  Gas  Light  &  Coke 
Company  (Tr.  3621).  The  Commission  tries  to  avoid  this 
exact  analogy  to  the  Brooklyn  Union  situation  by  saying 
that  the  supervision  of  the  operation  of  the  plant  of  Peoples 
Gas  Light  &  Coke  Company  “may  well  be  explained  by  the 
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fact  that  coke  coming  from  the  Peoples  Gas  Light  Company- 
plant  was  marketed  under  the  Koppers  trademark’ *  (Peti¬ 
tioners’  App.  120).  This  is  no  explanation.  It  is  equally 
true  that  coke  coming  from  Brooklyn  Union  is  marketed 
under  the  Koppers’  trademark.  The  Commission’s  at¬ 
tempt  to  distinguish  the  Peoples  situation  from  the  Brook¬ 
lyn  Union  situation  serves  to  emphasize  their  exact  similar¬ 
ity  so  far  as  the  marketing  of  coke  by  Koppers  is  concerned. 

We  may  sum  up  these  questions  having  to  do  with  the 
operation  of  the  Greenpoint  plant,  the  supplying  of  raw 
materials  therefor,  and  the  disposition  of  the  by-products 
therefrom,  by  saying  that  had  the  New  York  Public  Service 
Commission  approved  the  sale  of  the  plant  to  Koppers  pur¬ 
suant  to  a  contract  made  when  Koppers  owned  only  3%  or 
4%  of  the  stock  of  Brooklyn  Union,  there  would  have  been 
no  evidence  in  this  case  with  regard  to  coal  or  coke  or  ad¬ 
visory  services.  There  would  have  been  nothing  but  a  con¬ 
tract  between  Koppers  and  Brooklyn  Union  for  the  sale  of 
gas,  a  situation  exactly  similar  to  those  prevailing  at 
Kearny,  New  Jersey,  Philadelphia,  Pennsylvania  and  St. 
Paul,  Minnesota,  where  Koppers  owns  not  a  single  share  of 
stock  in  the  utilities  to  which  the  gas  is  sold.  We  submit 
that  only  one  inference  can  be  drawn  from  this  series  of 
transactions,  and  that  inference  is  that  one  party  had  some¬ 
thing  to  sell  which  the  other  party  wanted  to  buy.  We 
further  submit  that  there  is  not  the  slightest  occasion  for 
any  inference  that  controlling  influence  on  the  part  of  Kop¬ 
pers  over  Brooklyn  Union  was  necessary  to  achieve  a  result 
which  Brooklyn  Union  desired  and  needed  as  much  as,  if 
not  more  than,  Koppers. 

6.  Minor  business  relationships. 

Before  leaving  the  subject  of  business  transactions  be¬ 
tween  the  two  parties,  we  may  dispose  of  a  few  items  men¬ 
tioned  near  the  end  of  the  Commission’s  Findings  and  Opin¬ 
ion  (Petitioners’  App.  124,  125).  The  first  of  these  is  a 
statement  that  Brooklyn  Union  submits  reports  of  coke  in- 
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ventories  to  Koppers  periodically  and  Koppers  is  kept  in 
touch  with  coke  plant  operating  data  of  Brooklyn  Union. 
Quite  obviously  this  is  nothing  more  than  the  transmission 
to  Koppers  of  data  regarding  the  operation  of  the  coke  oven 
plant  in  order  to  permit  it  more  efficiently  to  perform  the 
advisory  services  for  which  it  is  paid.  This  statement  is 
tied  in  with  a  reference  to  a  request  for  information  which 
would  require  certain  statistical  studies  to  be  made  at 
Brooklyn  Union.  Thus,  a  normal  operating  procedure  and 
an  isolated  courtesy  are  deemed  to  be  evidence  of  controlling 
influence.  The  whole  matter  is  de  minimis. 

Next  the  Commission  calls  attention  to  certain  construc¬ 
tion  vrork  done  by  The  Bartlett-Hayward  Company  (Peti¬ 
tioners’  App.  124,  125).  We  submit  that  any  importance 
which  might  be  thought  to  attach  to  the  matter  is  disposed 
of  by  noting  the  fact  that  The  Bartlett-Hayward  Company 
had  been  doing  this  type  of  work  for  Brooklyn  Union  long 
before  Koppers  acquired  any  stock  either  of  Brooklyn 
Union  or  of  Bartlett-Hayward.  They  had  done  $11,000,000 
vrorth  of  construction  work  for  Brooklyn  Union  between 
1895  and  1926  (Petitioners’  App.  226).  How  far  back 
they  had  done  this  type  of  work  does  not  appear 
from  the  Record  but  Bruce,  its  former  President,  testified 
that  The  Bartlett-HaywTard  Company  had  been  doing  that 
sort  of  work  for  Brooklyn  Union  for  two  generations  (Tr. 
4949).  We  submit  that  a  continuance  of  such  an  apparently 
satisfactory  relationship  into  recent  years  is  not  persuasive 
of  controlling  influence  suddenly  exercised  by  Koppers. 

The  Commission  also  points  out  (Petitioners’  App. 
116, 125)  that  in  a  “major  financing  operation”  in  1930  the 
President  of  Brooklyn  Union  allocated  to  the  “Mellon 
underwriting  interests”  a  participation  in  the  issue.  It 
fails  to  state  that  the  Record  is  bare  of  any  indication  that 
the  “Mellons”  had  any  participation  in  the  marketing  of 
an  issue  of  mortgage  bonds  put  on  the  market  in  1932.  The 
incident,  therefore,  does  not  seem  to  be  presuasive  of 
anything,  and  w’hen  we  consider  that  the  President  of  Kop- 
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pers  who  arranged  for  R.  K.  Mellon  to  meet  the  President 
of  Brooklyn  Union  retired  from  office  some  seven  years  ago 
and  has  since  died,  and  that  the  President  of  Brooklyn 
Union  who  arranged  the  participation  is  also  dead,  the  en¬ 
tire  matter  is  comparatively  unimportant,  especially  when 
we  compare  this  meager  evidence  on  financing  with  other 
decisions  of  the  Commission  under  these  same  Sections  of 
the  Act  where  frequent  participation  in  the  subsidiary’s 
financing  was  an  important  part  of  the  Commission’s  case. 
1  Detroit  Edison  Co.  v.  Securities  &  Exchange  Commis¬ 
sion ,  119  F.  (2d)  730  (C.  C.  A.  6th,  1941);  cert,  denied, 
314  U.  S.  618,  62  Sup.  Ct.  105,  86  L.  Ed.  497  (1941) ;  H.  M. 
Bylleshy  <&  Company,  6  S.  E.  C.  639  (1939). 

Finally,  the  Commission  points  out  (Petitioners’  App. 
125)  that  in  1928  and  1929,  Brooklyn  Union  obtained  some 
short  term  loans  from  The  Union  Trust  Company  of  Pitts¬ 
burgh  and  the  Mellon  National  Bank,  ranging  in  size  from 
$3,000,000  to  $4,000,000,  all  of  which  were  paid  off  in  1930. 
Apparently  this  was  deemed  significant  because  some  of  the 
stockholders  of  Koppers  are  also  stockholders  of  The  Union 
Trust  Company  of  Pittsburgh  {supra,  p.  15).  The  Commis- 
1  sion  did  not  point  out  the  fact  that  these  loans  were  made 
at  a  time  when  Brooklyn  Union  had  a  contract  to  sell  the 
plant  to  Koppers  and  that  they  were  apparently  arranged 
by  Koppers  to  tide  Brooklyn  Union  over  the  period  while 
the  contract  for  the  sale  was  pending  before  the  New  York 
Public  Service  Commission  (Tr.  2757).  The  Record  is 
significantly  bare  of  any  other  facts  regarding  loans  to 
Brooklyn  Union  from  any  “Mellon  bank”. 

C.  The  Commission  erred  in  its  interpretation  and 
application  of  the  Act. 

This  Court  is  familiar  with  the  problems  involved  in  the 
construction  of  the  portions  of  the  Act  here  involved  by  rea¬ 
son  of  its  decision  in  American  Gas  and  Electric  Company 
v.  Securities  and  Exchange  Commission,  supra,  and  no  ex¬ 
tended  discussion  of  the  meaning  of  Sections  2(a)(7)  and 
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2(a)(8)  should,  therefore,  be  necessary.  We  shall,  how¬ 
ever,  deal  briefly  with  certain  aspects  of  the  problem  which 
may  not  have  been  presented  to  the  Court  in  that  case. 

1.  The  meaning  of  “control”. 

Determination  of  the  meaning  of  “control”  is  necessi¬ 
tated  by  Clause  (i)  of  Sections  2(a)(7)  and  2(a)(8)  of  the 
Act.  It  is  submitted  that  a  proper  construction  of  the  law 
on  this  point  is  contained  in  the  statement  by  Mr.  Justice 
Stephens  in  his  dissent  in  American  Gas  and  Electric  Com¬ 
pany  v.  Securities  and  Exchange  Commission,  supra,  as 
follows : 

“In  clause  (i)  Congress  intended  to  cover  control 
through,  so  to  speak,  structural  means,  such  as  com¬ 
plete  or  majority  ownership  of  capital  stock,  or  devices  j 
such  as  combinations  of  stockholders,  voting  trusts, 
majority  membership  on  proxy  committees,  interlock¬ 
ing  corporate  officers  or  directors.” 

Nothing  in  the  majority  opinion  contradicts  this  statement. 

There  is  no  evidence  in  this  Record  of  the  existence  of 
any  of  the  foregoing  situations  by  which  control,  as  so  de¬ 
fined,  could  be  obtained.  Certainly  ownership  by  Koppers 
of  23.87%  of  the  voting  stock  of  Brooklyn  Union  does  not 
give  actual  voting  control.  There  is  no  evidence  anywhere 
in  the  Record  of  any  combination  of  stockholders  or  voting 
trusts  which  would  give  such  control,  nor  does  Koppers 
have  any  membership  whatever  on  any  proxy  committee, 
nor  do  Koppers  and  Brooklyn  Union  have  any  interlocking 
corporate  officers  or  directors. 

It  is  submitted  that  the  Commission  erred  in  its  inter¬ 
pretation  of  the  Act  when,  in  view  of  these  facts,  it  stated 
in  its  decision  (Petitioners’  App.  126),  “we  cannot  con¬ 
clude  that  Koppers  does  not  ‘control’  Brooklyn  Union 
within  the  meaning  of  Clause  (i)  of  Section  2(a)(8).” 

A  proper  interpretation  of  Clause  (i)  of  Sections  2(a)(7) 
and  2(a)(8)  of  the  Act  eliminates  the  issue  of  “control” 
from  this  case. 
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2.  The  meaning  of  “controlling  influence”. 

a.  It  most  be  equivalent  to  control  in  its  results  and 
more  than  mere  material  influence. 

At  one  time  the  Commission  had  the  theory  that  “  con¬ 
trolling  influence  ”  meant  something  less  in  the  form  of  in¬ 
fluence  over  the  management  or  policies  of  a  company  than 
“control”.  H.  M.  Byllesby  and  Company,  6  S.  E.  C.  639,  651 
(1939).  However,  none  of  the  cases  decided  by  the  courts 
under  Section  2(a)(8)  of  the  Act  supports  any  such  con¬ 
struction  except  American  Gas  and  Electric  Company  v. 
Securities  and  Exchange  Commission,  supra.  We  submit 
with  great  deference,  and  in  the  light  of  the  fact  that  certain 
factors  relevant  to  the  construction  of  Clause  (iii)  appar¬ 
ently  were  not  called  to  the  Court’s  attention  in  that  case, 
that  the  majority  of  this  Court  was  in  error  in  so  stating. 
Such  a  construction  would  read  out  of  the  Act  the  word 
“controlling.”  In  order  to  avoid  doing  this  it  seems  to  us 
necessary  to  say  that  “control”  and  “controlling  influence” 
are  identical  in  their  effect  upon  the  subsidiary  company, 
but  different  in  the  manner  by  which  the  effect  is  obtained. 
“Control”  must  have  been  intended  to  mean  a  direct  exer¬ 
cise  of  authority  obtained  by  structural  means  {supra,  p. 
53),  while  “controlling  influence”  must  have  been  inserted 
by  Congress  to  “meet  the  varied  and  subtle  forms  which 
corporate  interrelationships  have  in  the  past  and  will  in 
the  future  take.”  The  Committee  of  the  House  of  Repre¬ 
sentatives  which  had  the  bill  under  consideration  so  stated 
when  it  reported  the  bill  to  the  floor.-'* 

In  this  connection,  it  is  significant  that  in  the  bill  orig¬ 
inally  introduced  in  Congress  appeared  the  phrase  “ma¬ 
terial  influence”  in  the  definitions  of  “holding  company” 
and  “subsidiary  company.”  77./?.  5423 ,  Sections  2  (a)  ( 7 ) 
and  2  (a)  (8);  S.  1725,  Sections  3  (a)  (7)  and  3  (a)  (£).26 

25  H.  R.  Rep.  No.  1318,  74th  Cong.,  1st  Sess.  (1935)  9. 

2«  This  Court  may  of  course  consider,  as  an  aid  to  construction  of  the  Act, 
the  form  of  the  bill  as  introduced.  United  State*  v.  St.  Paul  M.  &  M.  By. 
Co.,  247  U.  S.  310,  38  Sup.  Ct.  525,  528,  62  L.  Ed.  1130  (1918). 
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These  words  were  changed  to  “controlling  influence’ ’  in 
the  substituted  bill,  S.  2796 ,  Sections  2  (a)  ( 7 )  and  2  (a)  (6), 
which  was  reported  out  by  the  Senate  Committee  on  Inter¬ 
state  Commerce  on  May  13,  1935. 

It  seems  apparent,  therefore,  that  Congress  clearly  in¬ 
tended  that  something  stronger  than  “material  influence” 
over  a  utility  be  required  before  making  the  utility  a  sub¬ 
sidiary  under  the  Act.  It  is  submitted  that  it  was  intended 
that  the  “influence”  must  amount  to  control  before  the  util¬ 
ity  should  be  deemed  to  be  a  subsidiary.  It  must  be  such 
an  influence  as  to  bring  about  a  surrender  by  the  alleged 
subsidiary  of  the  power  of  independent  decision. 

This  interpretation  of  the  Act  accounts  for  all  the  lan¬ 
guage  and  recognizes  that  “controlling”  means  exactly 
what  it  says.  To  hold  otherwise  is  to  ignore  the  plain  mean¬ 
ing  of  the  words. 

In  the  instant  case,  therefore,  even  though  the  Court  be¬ 
lieves  that  Koppers  has  exercised  “influence”  over  Brook¬ 
lyn  Union,  and  that  the  influence  was  sufficiently  strong  to 
be  “substantial”  or  important  enough  to  be  “material,” 
nevertheless  it  should  not  uphold  the  action  of  the  Commis¬ 
sion  unless  such  influence  is  powerful  enough  in  its  effect 
to  be  “controlling”  over  the  management  or  policies  of 
Brooklyn  Union. 

b.  It  must  be  exercised. 

One  of  the  principal  ways  in  which  the  Commission  has 
expanded  its  jurisdiction  over  statutory  subsidiary  com¬ 
panies  has  been  in  construing  “subject  to  a  controlling  in¬ 
fluence”  as  used  in  Section  2(a)(8)  of  the  Act  so  as  to  make 
it  synonymous  with  “susceptibility  to  domination.”  De¬ 
troit  Edison  Co.,  7  S.E.C.  968,  970  (1940) ;  Bridgeport  Gas 
Light  Co.,  8  S.E.C.  295,  297  (1940) ;  Hartford  Gas  Co.,  8 
S.E.C.  758,  766  (1941). 

This  construction  has  been  upheld  by  the  courts  in  Public 
Service  Corporation  of  New  Jersey  v.  Securities  and  Ex¬ 
change  Commission,  129  F.  (2d)  899,  903  (C.C.A.  1942) ; 
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Detroit  Edison  Co.  v.  Securities  <&  Exchange  Commission, 
319  F.  (2d)  730,  738  (C.C.A.  6th,  1941) ;  Pacific  Gas  &  Elec¬ 
tric  Co.  v.  Securities  d  Exchange  Commission,  127  F.  (2d) 
378,  382,  391  (C.C.A.  9th,  1942)  (rehearing  granted). 

But  it  would  seem  that  it  was  not  necessary  in  the  cases 
above  cited  for  the  courts  to  construe  the  term  4 ‘controlling 
influence”  in  Section  2(a)(8)  as  meaning  mere  “suscep¬ 
tibility  to  domination.  ”  The  facts  in  all  of  them  contained 
evidence  which  was  sufficient  to  justify  a  finding  that  con¬ 
trol  was  actually  exercised.  This  Court  in  American  Gas 
and  Electric  Company  v.  Securities  and  Exchange  Commis¬ 
sion,  supra,  did  not  find  it  necessary  so  to  construe  Section 
2(a)(8),  apparently  because  it  felt  the  facts  were  sufficient 
to  justify  the  Commission  in  finding  that  actual  controlling 
influence  still  exists. 

The  relevant  portions  of  Sections  2(a)(7)  and  2(a)(8)  of 
the  Act  read  as  follows : 

(7)  “if  the  Commission  finds  that  the  applicant  .  .  . 
(iii)  does  not  .  .  .  exercise  .  .  .  such  a  controlling  in¬ 
fluence  .  .  .”  (Italics  supplied). 

(8)  “if  the  Commission  finds  that  .  .  .  (iii)  the  man¬ 
agement  or  policies  of  the  applicant  are  not  subject  to 
a  controlling  influence.  .  .  .  ” 

Thus,  Section  2(a)(7)  is  the  exact  reverse  of  Section 
2(a)  (8)  and  it  is  obvious  that  the  two  were  intended  to  com¬ 
plement  each  other.  They  were  drafted  to  fit  together,  Sec¬ 
tion  2(a)(7)  from  the  viewpoint  of  the  alleged  holding 
company  and  Section  2(a)(8)  from  the  viewpoint  of  the 
alleged  subsidiary.  It  is  perfectly  clear,  as  far  as  “con¬ 
trolling  influence’ ’  is  concerned,  that  if  the  Commission 
cannot  find  it  as  to  the  alleged  holding  company  under  Sec¬ 
tion  2(a)(7)  (iii),  it  cannot  find  it  as  to  the  alleged  sub¬ 
sidiary  company  under  Section  2(a)(8)  (iii). 

It  would  be  absurd  to  have  such  a  disjointed  Act  that 
Brooklyn  Union  could  be  held  to  be  a  subsidiary  company 
of  Koppers  Company  under  Section  2(a)(8)  (iii)  and  yet 
Koppers  Company  not  held  to  be  a  holding  company  as  to 
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Brooklyn  Union  under  Section  2(a)(7)  (iii).  The  word 
“ exercise”  in  Section  2(a)(7)  (iii)  clearly  contemplates  an 
affirmative  act  on  the  part  of  Koppers.  It  requires  that  the 
holding  company  exert  a  controlling  influence.  It  is  non¬ 
sense  to  argue  that  affirmative  action  is  required  under  Sec¬ 
tion  2(a)(7)  (iii)  and  not  under  Section  2(a)(8)  (iii)  for 
then  a  company  might  have  a  public-utility  subsidiary  un¬ 
der  Section  2(a)(8)  and  yet  not  be  a  holding  company  un¬ 
der  Section  2(a)  (7). 

It  was  entirely  natural  for  the  draftsmen  of  the  Act  to 
speak  in  Section  2(a)(7)  of  a  holding  company  as  exercis¬ 
ing  a  controlling  influence.  It  was  equally  natural  for 
them  in  Section  2(a)(8),  where  they  were  dealing  pri¬ 
marily  with  the  subsidiary,  to  speak  of  the  subsidiary  being 
subject  to  a  controlling  influence  by  a  holding  company. 
The  use  of  the  wTord  “by”  instead  of  “of”  is  furthermore 
significant  as  indicating  that  the  draftsmen  had  in  mind  a 
controlling  influence  exercised  by  someone. 

In  further  support  of  this  view  that  the  controlling  in¬ 
fluence  must  be  exercised  in  order  to  make  Brooklyn  Union 
a  subsidiary  of  Koppers,  it  may  be  pointed  out  that  in  Sec¬ 
tion  2(a)  (11)  (D)  of  the  Act  defining  “affiliate”  the  words 
used  are  these : 

“any  person  .  .  .  that  the  Commission  determines 
...  to  stand  in  such  relation  .  .  .  that  there  is  liable  to 
be  such  an  absence  of  arm’s-length  bargaining  .  .  .” 
(Italics  supplied). 

Here,  the  draftsmen  of  the  Act  clearly  intended  that  mere 
susceptibility  to  domination  was  enough  and  they  used  lan¬ 
guage  which  could  not  be  misinterpreted.  It  seems  clear 
that  they  wrould  have  used  similarly  clear  language  in  the 
wording  of  Section  2(a)  (8)  if  they  had  had  any  such  intent. 

Finally,  another  strong  argument  for  the  construction  of 
Section  2(a)  (8)  (iii)  as  requiring  the  controlling  influence 
to  be  exercised  is  to  be  found  in  the  following  clause  of  Sec¬ 
tion  2(a)(8),  which  comes  later  in  the  same  paragraph  in 
which  Clause  (iii)  is  found: 
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4 ‘As  a  condition  to  the  entry  of,  and  as  a  part  of,  any 
order  granting  such  application,  the  Commission  may 
require  the  applicant  to  apply  periodically  for  a  re¬ 
newal  of  such  order  and  to  file  such  periodic  or  special 
reports  regarding  the  affiliations  or  intercorporate  re¬ 
lationships  of  the  applicant  as  the  Commission  may 
find  necessary  or  appropriate  to  enable  it  to  determine 
whether  in  the  case  of  the  applicant  the  conditions  spec¬ 
ified  in  clauses  (i),  (ii),  and  (iii)  are  satisfied  during 
the  period  for  which  such  order  is  effective.’ * 

And  the  following  sentence  is  equally  significant: 

“The  Commission,  upon  its  own  motion  or  upon  ap¬ 
plication,  shall  revoke  the  order  declaring  such  com¬ 
pany  not  to  be  a  subsidiary  company  whenever  in  its 
judgment  any  condition  specified  in  clause  (i),  (ii),  or 
(iii)  is  not  satisfied  in  the  case  of  such  company,  or 
modify  the  terms  of  such  order  whenever  in  its  judg¬ 
ment  such  modification  is  necessary  to  ensure  that  in 
the  case  of  such  company  the  conditions  specified  in 
clauses  (i),  (ii),  and  (iii)  are  satisfied  during  the  period 
for  which  such  order  is  effective.” 

These  two  quotations  show  conclusively  that  it  was  not  the 
intent  of  Congress  to  have  “subject  to  a  controlling  influ¬ 
ence”  mean  “potential  controlling  influence.”  If  the  lat¬ 
ter  were  intended,  there  would  be  no  point  to  the  above 
quoted  sentences  which  permit  the  Commission  to  keep 
jurisdiction  where  “controlling  influence”  does  not  exist 
now  but  may  exist  sometime  in  the  future. 

For  several  reasons,  therefore,  it  is  clear  that  the  con¬ 
trolling  influence  must  be  exercised,  namely: 

(1)  Section  2(a) (8)  (iii)  is  the  exact  converse  of  Section 
2(a)  (7)  (iii)  which  clearly  states  that  the  controlling 
influence  must  be  exercised. 

(2)  If  anything  less  than  “exercise”  had  been  intended 
in  Section  2(a)  (8)  (iii),  it  would  have  been  as  clearly 
stated  as  in  Section  2(a)  (11)  (D). 

(3)  The  Commission’s  power  to  reserve  jurisdiction  over 
cases  where  the  applicant  is  declared  not  to  be  a  sub¬ 
sidiary  clearly  indicates  that  only  a  definitely  exer- 


59 


cised  controlling  influence  justifies  a  subsidiari- 
status.  Anything  less  may  be  held  by  the  Commis¬ 
sion  for  possible  future  action. 

No  better  example  could  be  found  in  the  Findings  and 
Opinion  of  the  Commission  of  the  difference  between  con¬ 
trolling  influence  actually  exercised  and  mere  speculation 
that  perhaps  some  day  it  might  be  exercised  than  in  that 
portion  thereof  devoted  to  Koppers’  stockholdings  in 
Brooklyn  Union  (Petitioners’  App.  97-99). 

First,  it  being  conceded  that  Koppers  owns  23.87%  o:t 
Brooklyn  Union’s  voting  stock,  the  Commission  states  thaf 
“Koppers’  stockholdings  represent,  therefore,  a  powerful 
leverage  for  it  in  any  proposal  for  corporate  action  and  a 
tremendous  advantage  in  case  of  any  conflict”  (Petitioners ' 
App.  97).  The  Record  is  bare  of  any  indication  of  the  use 
of  any  “leverage,”  powerful  or  otherwise,  during  the 
fifteen  odd  years  that  Koppers  has  held  the  stock  in  ques  ¬ 
tion,  and  the  same  is  true  with  regard  to  any  dispute  among 
stockholders.  On  the  other  hand,  the  testimony  is  undis¬ 
puted  that  Koppers  has,  throughout  these  years,  voted  its 
stock  by  sending  in  the  regular  proxy  forms  provided  by 
the  management  (Petitioners’  App.  280),  and  has  never 
even  ascertained  how  the  stock  was  to  be  voted  (Petition¬ 
ers’  App.  280).  The  real  meaning  of  the  above  quoted  in¬ 
ference,  therefore,  is  that  if,  contrary  to  the  history  of  the 
past  fifteen  years,  there  should  be  any  “proposal  for  cor¬ 
porate  action”  (presumably  urged  by  Koppers  for  some 
reason  of  its  own),  or  if  there  should  be  any  conflict  among 
stockholders  who  have  never  hitherto  been  involved  in  any 
disagreement  on  any  matter  brought  before  a  stockholders’ 
meeting  for  a  vote,  then  Koppers  would  have  an  advantage 
over  other  stockholders  by  virtue  of  its  ownership  of 
23.87%  of  the  stock. 

Second,  the  Commission  points  out  that  Koppers  could 
have  broken  quorum  27  at  the  annual  meetings  in  1937,  1938| 

-7  Even  if  quorum  was  broken,  the  directors  then  in  office  would  continue 
to  be  such  until  their  successors  were  elected  (Tr.  1150). 
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and  1939  by  withdrawing  its  stock  from  the  meetings.  To 
give  this  statement  any  probative  value  it  would  be  neces¬ 
sary  to  infer  that  attendance  at  meetings  in  the  future  will 
be  like  attendance  at  meetings  in  1937, 1938  and  1939,  rather 
than  like  attendance  at  meetings  in  1929,  1930,  1931,  1932, 
1933,  1934,  1935,  1936  and  1940,  the  most  recent  year  in  the 
Record,  and  further,  that  contrary  to  past  experience,  Kop¬ 
pers  would  for  some  reason,  try  to  break  quorum. 

Third,  Koppers  has  voted  between  29.33%  and  32.84% 
of  votes  cast  at  annual  meetings  of  stockholders  between 
1929  and  1940.28  Therefore  “it  seems  clear”  to  the  Com¬ 
mission  that  Koppers  could  block  various  corporate  activi¬ 
ties  requiring  a  two-thirds  vote,  such  as  the  execution  of 
mortgages,  the  sale  of  franchises,  changes  in  the  purposes 
stated  in  the  certificate  of  incorporation,  change  in  par 
value  of  shares,  consolidation  and  dissolution  ( Petitioners  ’ 
App.  98).  Again,  the  Record  is  bare  of  any  attempt  by 
Koppers  to  “veto”  any  such  action,  and  it  is  indeed  specu¬ 
lation  run  riot  to  give  any  serious  weight  to  the  possibility 
that  Koppers  might  be  able  to  block  a  sale  of  Brooklyn 
Union’s  franchises  or  a  dissolution  of  the  company. 

Thus,  it  is  quite  obvious  that  no  controlling  influence  has 
ever  been  exercised  by  Koppers  over  Brooklyn  Union 
through  the  voting  of  Koppers’  stock.  Yet  the  Commission 
has  engaged  in  the  merest  speculation  and  concludes  as 
follows : 

“The  size  of  these  holdings  must  therefore  be  given 
very  considerable  weight  in  disposing  of  these  appli¬ 
cations  under  Sections  2(a)(7)  and  2(a)(8)”  (Peti¬ 
tioners’  App.  99). 

This  illustrates  the  vice  involved  in  a  construction  of  the 
words  “controlling  influence”  so  as  to  make  them  include 
“susceptibility  to  domination”.  Any  such  construction 
permits  the  Commission  to  indulge  in  the  wildest  of  speeu- 

There  is  a  reference  in  one  paragraph  to  Brooklyn  Union ’s  activities  in 
getting  in  proxies.  In  the  paragraph  following,  these  have  become  “strenuous 
attempts”  (Petitioners’  App.  98).  If  the  Court  regards  the  matter  as  of 
any  importance,  we  urge  it  to  read  the  actual  testimony  (Petitioners’  App. 
250),  and  judge  for  itself  just  how  “strenuous”  these  efforts  were. 
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lation,  to  ignore  all  past  experience,  and  to  say  that ‘  ‘very 
considerable  weight”  must  be  given  to  such  remote  pos¬ 
sibilities  as  Koppers  attempting  to  block  a  sale  of  Brooklyn 
Union’s  Franchises  or  a  dissolution  of  the  Company.  We 
submit  that  the  size  of  Koppers’  stockholdings  should  be 
given  little  or  no  weight  in  resolving  the  issues  here  pre¬ 
sented  because  those  holdings  have  never  been  used  to 
exert  any  “leverage”,  to  break  quorum  or  to  block  any 
corporate  activity  requiring  a  two-thirds  vote.  Conse¬ 
quently,  this  portion  of  the  Commission’s  Findings  and 
Opinion  has  not  the  slightest  tendency  to  show  that  Kop¬ 
pers  has  in  any  manner  exercised  any  controlling  influence 
over  Brooklyn  Union. 

The  legislative  history  of  the  Act  supports  our  position, 
for  in  the  course  of  the  debate  on  the  bill  when  pending  in 
the  Senate,  Senator  Wheeler,  Chairman  of  the  Committee 
in  charge,  said,29  with  reference  to  the  10%  clause: 

“That  is  only  prima  facie  evidence;  but  even  if  they 
hold  40  percent  of  the  stock  of  a  company  they  may 
come  before  the  Commission  and  produce  evidence  that 
they  are  not  actually  in  control  of  the  company,  and 
the  Commission  is  directed  to  make  a  finding  and  to 
exempt  them  if  they  are  not  actually  controlling  the 
company  as  the  word  ‘control’  is  defined  in  the  bill.” 
(79  Cong.  Bee.,  p.  8397.)  (Italics  supplied.) 

Even  more  suggestive  are  portions  of  the  brief  of  the 
Department  of  Justice30  when  defending  for  the  Com¬ 
mission  the  constitutionality  of  the  Act  before  the  United 
States  Supreme  Court,81  where  it  said : 

“A  holding  company,  by  express  definition  ....  is  a 
company  which  actually  controls  operating  companies, 
and  not* a  company  which  merely  has  an  investment  in 

29  Quoted  from  Pacific  Gas  Electric  Co.  v.  Securities  #  Exchange  Com¬ 
mission,  127  F.  (2d)  378,  391-392  (C.C.A.  9th,  1942)  (dissenting  opinion). 

so  Quoted  from  Pacific  Gas  4r  Electric  Co.  v.  Securities  4"  Exchange  Com¬ 
mission, ,  127  F.  (2d)  378,  387  (C.  C.  A.  9th,  1942)  (dissenting  opinion). 

31  Electric  Bond  and  Share  Company  v.  Securities  and  Exchange  Commis¬ 
sion,  303  U.  S.  419,  58  Sup.  Ct.  678,  82  L.  Ed.  936,  115  A.  L.  R.  105  (1938). 
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operating  companies.  Conversely,  a  subsidiary  com¬ 
pany,  by  express  definition  ....  is  a  company  actually 
controlled  by  the  holding  company,  and  not  simply  a 
company  in  which  the  holding  company  has  a  substan¬ 
tial  interest.  Ten  percent  voting  stock  ownership  cre¬ 
ates  a  presumption  of  control  in  order  to  facilitate  ad¬ 
ministration  of  the  Act  and  to  prevent  ready  evasion. 
That  presumption ,  however ,  can  readily  be  rebutted  by 
either  the  putative  holding  company  or  the  putative 
subsidiary  company  (Section  2(a)(7)  and  (8))  upon 
a  showing  that  the  company  does  not  in  fact  exercise 
control.  ...  No  true  investment  company — i.e.,  a  com¬ 
pany  which  does  not  control  the  operating  companies 
in  which  it  invests — is  in  any  manner  affected  by  the 
act.”  (Br.  for  Resp.,  p.  6  of  Apx.  A.)  (Italics  sup¬ 
plied.) 

“.  .  .  .  a  company  may  readily  prove  if  such  be  the 
fact  that  it  does  not  possess  control.  Such  burden  of 
proof  is  not  onerous  because  every  company  has  com¬ 
pletely  within  its  own  organization  full  knowledge  and 
control  of  all  the  facts  and  evidence  ....  Judicial  re¬ 
view  is  provided  to  guard  against  any  arbitrary  action 
on  the  part  of  the  Commission,  and  to  afford  a  remedy 
should  the  Commission’s  findings  of  fact  be  not  sup¬ 
ported  by  substantial  evidence  (Section  24(a))  .  .  .  .” 
(Br.  for  Resp.,  pp.  197-198.)  (Italics  supplied.) 

3.  The  court  decisions  in  cases  under  Section  2(a)  (8)  of  the 
Act  do  not  support  the  action  of  the  Commission  in 
this  case. 

We  have  from  time  to  time  in  this  brief  adverted  to  the 
five  cases  decided  by  the  Circuit  Courts  of  Appeal  on  peti¬ 
tions  to  review  orders  of  the  Commission  under  Section 
2(a)(8)  of  the  Act.  None  of  them  is,  we  submit,  helpful 
on  the  facts  in  the  determination  of  this  case. 

American  Gas  and  Electric  Company  v.  Securities  and 
Exchange  Commission,  decided  by  this  Court,  February  1, 
1943,  involved  a  relationship  where  it  was  conceded  that  the 
holding  company  originally  exercised  a  controlling  influence 
over  the  subsidiary.  Upon  all  the  evidence  this  Court  held 
that  “the  period  of  dependence  was  too  long,  the  separation 
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from  influence  too  inconclusive,  to  establish  as  a  matter  of 
law  that  petitioner  no  longer  occupies  a  state  of  depend¬ 
ency.’ *  In  the  instant  case  the  course  of  events  which  have 
resulted  in  the  business  relationships  now  existing  between 
the  parties  had  begun  to  take  shape  at  a  time  when  Koppers 
owned  only  3%  or  4%  of  Brooklyn  Union’s  stock.32  That 
these  events  developed  into  the  present  relationship  was 
due  not  to  the  intent  of  the  parties,  but  to  the  decision  of 
the  Public  Service  Commission  in  1930,  and  the  economic 
facts  which  compelled  the  parties  to  reach  some  kind  of 
modus  vivendi. 

We  have  here,  therefore,  not  a  case  where  past  control¬ 
ling  influence  is  conceded,  but  one  where  virtually  the  only 
question  is  whether  the  business  relations  between  the  par¬ 
ties  justify  a  refusal  by  the  Commission  to  find  the  ulti¬ 
mate  facts  of  no  controlling  influence  under  the  statute. 
We  submit  that  this  Court’s  decision  in  the  American  Gas 
and  Electric  Company  case  affords  no  precedent  by  which 
it  may  be  guided  here. 

Detroit  Edison  Co.  v.  Securities  &  Exchange  Commis¬ 
sion,  119  F.  (2d)  730  (C.  C.  A.  6th,  1941) ;  cert,  denied, 
314  U.  S.  618,  62  Sup.  Ct.  105,  86  L.  Ed.  497  (1941),  was 
a  somewhat  similar  case.  There  the  subsidiary  had  been 
organized  by  the  holding  company  and  until  1935  the  hold¬ 
ing  company  served  as  the  subsidiary’s  fiscal  agent  and  the 
subsidiary  maintained  an  office  in  the  New  York  offices  of 
the  holding  company.  The  two  companies  had  common  as¬ 
sistant  treasurers  and  assistant  secretaries.  The  stock  led¬ 
gers  and  other  corporate  books  of  the  subsidiary  were  kept 
in  its  New  York  headquarters  in  the  holding  company’s 
office.  The  holding  company  had  participated  throughout 
many  years  in  financing  the  subsidiary.  The  original  group 
of  officers  and  directors  of  the  subsidiary  were  all  des¬ 
ignated  by  the  holding  company  and  some  of  them  remained 

32  That  is,  the  contract  for  the  sale  of  the  coke  oven  plant  was  made  June  28, 
1928  (Tr.  3112),  and  it  was  not  until  July  of  1928  that  Koppers  acquired 
the  larger  block  of  stock  (Petitioners’  App.  287).  As  a  matter  of  fact,  agree¬ 
ment  on  the  essential  details  of  the  sale  was  reached  in  September  of  1927 
(Petitioners’  App.  357,  358). 
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on  the  board  at  the  time  of  the  decision  in  the  case.  During 
all  of  the  years  involved,  there  were  interlocking  directors. 
We  submit  that  the  Detroit  Edison  case  affords  no  pre¬ 
cedent  here. 

Public  Service  Corporation  of  New  Jersey  v.  Securities 
and  Exchange  Commission,  129  F.  (2d)  899  (C.  C.  A.  3rd, 
1942) ;  cert,  denied,  63  Sup.  Ct.  266  (1942),  was  also  not 
unlike  the  two  cases  above  cited.  There  the  holding  com¬ 
pany  had  been  instrumental  in  the  organization  of  the  sub¬ 
sidiary.  It  held  42%  of  the  subsidiary’s  stock  and  from  1929 
through  1940  cast  a  majority  of  the  total  number  of  votes  at 
each  stockholders’  meeting.  Officers  and  directors  of  the 
holding  company  frequently  took  an  active  part  in  attempt¬ 
ing  to  secure  business  for  the  subsidiary,  and  the  two  com¬ 
panies  pooled  their  interests  in  construction  work.  The 
holding  company  helped  to  reorganize  certain  subsidiaries 
of  Public.  Service  and  negotiated  in  its  behalf  regarding  a 
threatened  intrusion  of  natural  gas  into  its  territory.  The 
two  companies  utilized  joint  purchasing  agencies.  The 
Findings  and  Opinion  of  the  Commission  in  the  same  pro¬ 
ceeding,  Holding  Company  Act  Release  No.  2998,  disclose 
that  of  a  total  of  27  members  of  the  executive  committee 
of  the  subsidiary,  12  had  been  directors  of  the  holding 
company,  which  also  had  representation  through  the  years 
on  the  subsidiary’s  finance,  salary,  works  and  budget  com¬ 
mittees  and  on  the  board  of  directors  of  its  subsidiaries. 
We  submit  the  facts  there  involved  are  utterly  unlike  those 
in  the  present  case. 

Ilatrford  Gas  Co.  v.  Securities  and  Exchange  Commis¬ 
sion,  129  F.  (2d)  794  (C.  C.  A.  2nd,  1942),  involved  a 
situation  where  the  President  of  the  subsidiary  had  for¬ 
merly  been  the  President  of  another  subsidiary  of  the  hold¬ 
ing  company  for  five  years  and  had  been  employed  by  the 
holding  company  still  longer.  The  subsidiary  had  a  com¬ 
munity  of  interest  with  other  subsidiaries  of  the  holding 
company  with  regard  to  its  gas  contract.  The  opinion  of 
the  Commission  in  the  same  proceeding,  8  S.  E.  C.  758,  765 
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(1941),  states  that  advice  had  been  sought  by  the  subsidiary 
from  the  holding  company  or  reports  had  been  furnished 
to  the  holding  company  with  respect  to  accounting,  budgets, 
taxes,  sales,  advertising,  personnel  and  other  matters.  The 
subsidiary  also  furnished  preliminary  drafts  of  its  budget 
to  the  holding  company  though  none  was  sent  to  another 
company  having  almost  as  large  a  stock  interest  in  the 
petitioner.  We  submit  that  the  facts  in  the  instant  case  are 
utterly  different. 

Pacific  Gas  &  Electric  Co.  v.  Securities  &  Exchange  Com¬ 
mission ,  127  F.  (2d)  378  (C.  C.  A.  9th,  1942),  can  hardly  be 
considered  an  authority  inasmuch  as  a  rehearing  was 
granted  on  June  6,  1942,  and  the  case  reargued  on  Decem¬ 
ber  18, 1942,  no  decision  on  the  reargument  having  yet  been 
handed  down. 

n. 

Eastern  Gas  (Cause  No.  8481). 

(The  issues  involve  only  Koppers  Company’s  relation¬ 
ship  with  Eastern  Gas.) 

A.  The  basic  facts. 

1.  Ownership  of  Eastern  Gas  stock  by  Koppers  Company 
and  Koppers  United  Company.33 

Koppers  Company  owns  voting  securities  of  Eastern  Gas 
entitling  Koppers  Company  to  14.59%  of  the  voting 
power  of  the  shareholders  of  Eastern  Gas  (Petitioners’ 
App.  380),  and  Koppers  United  Company  owns  all  of  the 
outstanding  voting  securities  of  Koppers  Company  (Peti¬ 
tioners’  App.  95).  Fuel  Investment  Associates34  owns 
voting  securities  of  Eastern  Gas  entitling  Fuel  to  28.36% 
of  the  voting  power  of  the  shareholders  of  Eastern  Gas 
(Petitioners’  App.  380),  and  Koppers  United  Company 

33  The  relationship  here  involved  can  be  followed  most  readily  by  looking 
at  the  chart  opposite  Page  One  of  this  brief. 

34  Fuel  Investment  Associates  is  generally  referred  to  throughout  the  re-  [ 
mainder  of  this  brief  as  “Fuel”. 
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owns  all  of  the  outstanding  voting  securities  of  Fuel  (Peti¬ 
tioners7  App.  95)  and  voting  securities  of  Eastern  Gas 
entitling  Koppers  United  Company  to  11/100%  of  the 
voting  power  of  the  shareholders  of  Eastern  Gas  (Petition¬ 
ers7  App.  380).  Eastern  Gas  is  therefore  a  subsidiary  com- 
I  pany  of  Koppers  Company,  of  Fuel,  and  of  Koppers  United 
Company  as  defined  in  Section  2(a)(8)(A)  of  the  Act. 

Eastern  Gas  admits  it  is  controlled  by  and  that  its  man¬ 
agement  and  policies  are  subject  to  the  controlling  influence, 
1  directly  or  indirectly,  of  Fuel  and  of  Koppers  United  Com- 
i  pany,  but  denies  that  it  is  controlled,  directly  or  indirectly, 
by  Koppers  Company  or  that  its  management  or  policies 
are  subject  to  a  controlling  influence,  directly  or  indirectly, 
by  Koppers  Company. 

i  2.  Management  and  policies  of  Eastern  Gas  and  Koppers 

Company. 

All  of  the  issues  in  this  case  involve  the  single  question 
as  to  where  the  management  and  policies  of  Koppers  Com- 
i  pany  and  Eastern  Gas  are  determined.  There  is  not  the 
slightest  doubt  that  both  Koppers  Company  and  Eastern 
i  Gas  are  part  of  the  Koppers  United  Company  group  of 
companies.  It  is  clear  that  both  Koppers  Company  and 
i  Eastern  Gas  are  subject  to  the  control  or  controlling  influ¬ 
ence  of  the  top  company,  Koppers  United  Company.  As 
was  stated  by  the  President  of  Koppers  United  Company 
at  the  hearing,  Koppers  Company  and  Eastern  Gas  are  in  a 
sense  children  of  a  common  parent  (Petitioners7  App.  321). 

The  only  evidence  that  can  be  found  in  the  entire  Record 
regarding  the  relations  of  Koppers  Company  and  Eastern 
Gas  with  each  other  and  with  their  common  parent,  Kop- 
i  pers  United  Company,  is  to  be  found  in  the  testimony  of 
Tierney  (Petitioners7  App.  3T.9-326).  His  testimony  is  un¬ 
contradicted  and,  it  is  submitted,  shows  clearly  that  the 
'  management  of  Eastern  Gas  comes  directly  from  Koppers 
United  Company  just  as  the  management  of  Koppers  Com¬ 
pany  comes  directly  from  Koppers  United  Company. 
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The  testimony  shows  that  the  entire  Koppers  United 
Company  System  is  divided  into  two  main  divisions,  one 
headed  by  Koppers  Company  and  the  other  headed  by  East¬ 
ern  Gas  (Petitioners’  App.  320).  The  chart  opposite  Page 
One  of  this  brief35  shows  that  the  activities  carried  on  by 
Koppers  Company  and  by  Eastern  Gas  include  practically 
all  of  the  operations  of  the  Koppers  United  Company  Sys¬ 
tem  and  that  the  Koppers  Company  operations  are  com¬ 
pletely  separate  from  the  Eastern  Gas  operations. 

The  testimony  of  Tierney  shows  that  the  major  policies 
of  the  whole  Koppers  United  Company  System  are  deter¬ 
mined  by  the  Kopper  s  United  Company  executive  commit¬ 
tee.  This  is  the  most  important  policy-making  body  in  the 
entire  system,  and  Tierney,  as  President  of  Koppers  United 
Company,  and  Williams,  Executive  Vice  President  thereof, 
are  the  officers  charged  with  carrying  out  the  policies  deter¬ 
mined  by  this  executive  committee.  Tierney  testified  that 
the  policies  of  both  Eastern  Gas  and  Koppers  Company  are 
determined  by  this  Koppers  United  Company  executive 
committee  (Petitioners’  App.  321). 

The  importance  of  this  Koppers  United  Company  exec¬ 
utive  committee  can  easily  be  understood  when  its  person¬ 
nel  is  examined.  It  is  composed  of  nine  persons  of  whom 
seven  represent  the  major  stockholding  interests  in  Kop¬ 
pers  United  Company.  Three  of  the  seven,  including  R.  K. 
Mellon,  represent  the  Mellon  interests ;  R.  H.  McClintic  rep¬ 
resents  his  family;  C.  D.  Marshall  and  his  son  represent  the 
Marshall  interests,  and  S.  N.  Brown  represents  the  Rust 
estate  (Petitioners’  App.  320).  The  other  two,  Messrs. 
Tierney  and  Williams,  are  obviously  members  because  as 
the  chief  executives  they  are  charged  with  carrying  out  the 
policies  of  the  executive  committee.  It  is  of  course  under¬ 
standable  that  the  policies  and  management  of  all  compa¬ 
nies  in  the  Koppers  United  Company  group  will  be  deter¬ 
mined  bv  this  executive  committee. 


W  Sec  also  similar  charts  at  Tr.  S55,  856. 
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It  is  true  that  some  of  the  officers  and  trustees  of  Eastern 
Gas  are  officers  and  directors  of  Koppers  Company,  but  all 
except  one  or  two  of  these  common  officers  and  directors  are 
also  officers  and  trustees  of  Koppers  United  Company. 
Furthermore,  all  of  the  officers  and  trustees  of  Fuel  are 
officers  or  trustees  of  Eastern  Gas,  and  a  substantial  ma¬ 
jority  of  the  officers  and  trustees  of  Eastern  Gas  are  also 
i  officers  or  trustees  of  Koppers  United  Company.  Many  of 
the  common  officers  or  trustees  of  Eastern  Gas  and  Kop¬ 
pers  United  Company  have  no  connection  with  Koppers 
Company  (Tr.  1220-1230).  It  is  submitted  that  the  inter- 
i  locking  of  officers  and  directors  between  Koppers  Company 
and  Eastern  Gas  is  only  incidental  to  the  management  of 
the  Koppers  United  Company  System  as  a  whole  and  that 
both  Eastern  Gas  and  Koppers  Company  officers  look  up 
I  for  instructions  to  the  parent,  Koppers  United  Company, 
rather  than  across  to  each  other. 

In  short,  it  seems  to  be  clear  that  the  management  and 
policies  of  Eastern  Gas  are  not  dictated  or  influenced  by 
Koppers  Company  as  such,  but  that  the  management  and 
policies  of  both  Eastern  Gas  and  Koppers  Company  are 
dictated  by  their  common  .parent,  Koppers  United  Com¬ 
pany. 

3.  Eastern  Gas  as  an  intermediary  company. 

There  is  no  doubt  that  Eastern  Gas  is  itself  a  holding 
company  and  is  an  intermediary  company  through  which 
control  or  a  controlling  influence  over  its  wholly-owned 
utility  subsidiaries  is  exercised  by  Koppers  United  Com¬ 
pany.  For  the  reasons  just  given,  however,  it  is  submitted 
that  no  control  or  controlling  influence  is  exercised  by  Kop¬ 
pers  Company  over  any  of  the  utility  subsidiary  companies 
of  Eastern  Gas  and  that  therefore  Eastern  Gas  is  not  an 
intermediary  under  Koppers  Company. 


4.  Present  voting  power  of  shareholders  of  Eastern  Gas. 

At  the  present  time,  due  to  the  fact  that  the  6 %  pre¬ 
ferred  and  the  4%%  prior  preference  shares  of  Eastern 
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Gas  are  voting  shares  due  to  the  arrearages  of  dividen4s 
on  the  former,  Koppers  Company  controls  only  14.59  % 
of  the  voting  power  of  Eastern  Gas  (Petitioners’  App.  318, 
380).  An  examination  of  the  record  of  votes  cast  at  the  only 
two  annual  meetings  of  Eastern  Gas  held  since  the  6% 
preferred  and  the  4^%  prior  preference  -shares  ha\je 
been  entitled  to  vote  shows  that  Koppers  United  Compankr 
through  Fuel  cast  over  1,100,000  votes  at  such  meetings,  a|s 
compared  with  about  1,000,000  votes  cast  by  the  public.  Tqe 
votes  cast  by  Koppers  United  Company  and  Fuel  at  such 
meetings  amounted  to  nearly  42%  of  the  total  votes 
cast  as  compared  with  the  public’s  vote  of  from  36^? 
to  38%.  In  other  words,  even  if  the  Koppers  Conj- 
panv  stock  had  not  been  present  at  the  last  two  annual  meet¬ 
ings  of  Eastern  Gas,  Koppers  United  Company  through 
Fuel  as  an  intermediary  would  have  cast  a  clear  majority  of 
the  votes  cast  at  such  meetings  (Petitioners’  App.  381 ). 

5.  Voting  power  of  shareholders  of  Eastern  Gas  prior 

1939. 

It  is  significant,  furthermore,  that  prior  to  October 
1938,  Koppers  United  Company  and  Fuel  owned  a 
majority  of  over  56%  of  the  voting  securities  of 
ern  Gas  through  Koppers  United  Company’s  ownership 
all  of  the  voting  securities  of  Fuel.  For  ten  years, 
fore,  prior  to  the  annual  meeting  in  April  of  1939, 

United  Company  had  actual  voting  control  of  Eastern 
(Petitioners’  App.  323;  Tr.  513).  Hence,  there  can  be 
doubt  that  during  that  ten-year  period  from  1929  to  1939, 
Eastern  Gas  was  controlled,  directly  or  indirectly,  by  Kop  ¬ 
pers  United  Company. 

We  wish  particularly  to  call  attention  to  the  testimony  in 
this  connection  that  there  has  been  no  change  in  the  control! 
management  or  operations  of  Eastern  Gas  since  the  6% 
preferred  and  the  41,4%  prior  preference  shares  be¬ 
came  entitled  to  vote  on  October  1,  1938  (Petitioners  ' 
App.  323).  It  necessarily  follows,  therefore,  that  Eastern 
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Gas  remains  under  the  control  of  Koppers  United  Company 
and  that  there  has  been  no  room  for  the  intrusion  of  Kop¬ 
pers  Company  into  its  affairs. 

6.  Public  interest. 

Since  it  is  admitted  that  Eastern  Gas  is  a  subsidiary  com¬ 
pany  of  Fuel  and  of  Koppers  United  Company,  the  question 
as  to  whether  the  Koppers  United  Company  System  is  to 
be  exempted  under  Section  3  of  the  Act  will  be  clearly  and 
adequately  presented  by  applications  filed  under  that  Sec¬ 
tion  by  Koppers  United  Company  (Tr.  104),  Fuel  (Tr.  440) 
and  Eastern  Gas  (Tr.  343),  all  of  which  are  now  pending 
before  the  Commission. 

Thus,  there  are  no  holding  companies  or  utility  compa¬ 
nies  which  will  be  removed  from  the  jurisdiction  of  the  Com¬ 
mission  by  a  finding  that  Eastern  Gas  is  not  a  subsidiary 
company  of  Koppers  Company. 

The  purpose  of  the  application  for  an  order  declaring 
Eastern  Gas  not  to  be  a  subsidiary  company  of  Koppers 
Company  is  not  to  remove  from  the  jurisdiction  of  the  Com¬ 
mission  any  public-utility  company  or  any  holding  com¬ 
pany.  Its  sole  purpose  is  to  have  the  problems  under  the 
Act  in  connection  with  the  Koppers  United  Company  Sys¬ 
tem  presented  to  the  Commission  in  subsequent  proceed¬ 
ings  in  a  correct  and  orderly  manner.  There  is  no 
public  interest  involved.  There  are  no  investors  and  no 
consumers  involved  in  the  consideration  of  this  proceeding. 
The  entire  public,  and  all  investors  and  all  consumers,  are 
being  protected  in  the  proceedings  on  all  of  the  other  ap¬ 
plications  relating  to  the  Koppers  United  Company  System 
Which  are  now  pending  before  the  Commission. 

B.  The  inferences  drawn  by  the  Commission  from  the  basic 
facts  were  erroneous. 

The  Commission  states  the  problem  accurately  when  it 
says  (Petitioners’  App.  96): 
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“We  are  requested  to  infer  that  although  there  is  com¬ 
mon  control  over  both  branches  there  is  no  control  of 
one  branch  over  the  other.’ ’ 

However,  after  stating  that  it  cannot  accept  the  infer¬ 
ence,  it  goes  on  to  say  (Petitioners’  App.  96): 

“The  corporate  separations  in  the  top  Koppers  compa¬ 
nies  are  paper  separations.” 

The  fact  is  that  Eastern  Gas  has  436,522  shares  of  com¬ 
mon  stock,  323,958  shares  of  6%  preferred  stock,  and 
246,373  shares  of  4*4%  prior  preference  stock  outstand¬ 
ing  in  the  hands  of  the  public  (Petitioners’  App.  379), 
constituting  56.94%  of  the  voting  power  of  all  the 
shareholders  (Petitioners’  App.  380).  That  it  is  conced- 
edly  controlled  by  Koppers  United  Company  is  a  far  cry 
from  saying  that  it  is  separated  from  Koppers  United  Com¬ 
pany  only  on  a  piece  of  paper.  Koppers  Company  is  merely 
the  owner  of  a  portion  of  the  common  stock  and  of  the  6% 
preferred  stock  of  Eastern  Gas  (Petitioners’  App.  379), 
constituting  14.59%  of  the  voting  power  of  the  share¬ 
holders  (Petitioners’  App.  380).  Yet  the  Commission  infers 
that  the  separation  between  the  two  companies  is  a  “paper 
separation”  only. 

The  Commission  states  that  petitioners  “have  not  at¬ 
tempted  to  refute”  the  fact  that  the  board  of  Koppers 
Company  is  merely  a  means  of  effectuating  policies  de¬ 
cided  upon  by  Koppers  United  Company  (Petitioners’ 
App.  96). 

We  do  urge,  however,  that  the  policies  dealt  with  by  the 
Koppers  Company  board  are  policies  relating  solely  to  t}ie 
operations  of  Koppers  Company.  The  Record  is  entirely 
bare  of  an  vindication  that  that  board  deals  in  any  way  with 
the  management  or  policies  of  Eastern  Gas.  On  the  othkr 
hand,  the  testimony  is  undisputed  that  the  executive  com¬ 
mittee  of  Koppers  United  Company  makes  recommenda- 
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tions  direct  to  the  Eastern  Gas  board  concerning  the  prob¬ 
lems  of  that  company  (Petitioners’  App.  321,  322).  Thns, 
the  sole,  effective  and  moving  factor  behind  the  activities 
of  Eastern  Gas  is  the  will  of  the  Koppers  United  Company 
executive  committee. 

Such  being  the  case,  there  is  no  room  for  any  inference 
that  Koppers  Company  intrudes  itself  into  this  Koppers 
United  Company-Eastern  Gas  relationship. 

C,  The  Commission  erred  in  its  interpretation  and  applica¬ 
tion  of  the  Act. 

This  point  is  fully  set  forth  in  Section  C  of  Part  II  of 
the  Argument  {supra,  p.  52  et  seq.). 

III. 

Koppers  Company  (Cause  No.  8403). 

(The  issues  involve  Koppers’  relationship  with  Brook¬ 
lyn  Union,  Koppers  Company’s  relationship  with  Eastern 
Gas,  and  whether  Koppers  Company  is  an  intermediary 
company  through  which  control  over  Brooklyn  Union  or 
Eastern  Gas  is  exercised  by  Koppers  United  Company.) 

A.  Koppers’  relationship  with  Brooklyn  Union. 

1  The  argument  as  to  this  relationship  is  set  forth  in  Part 

I  of  the  Argument  {supra,  p.  13  et  seq.).  No  purpose  would 
be  served  by  repetition  of  the  same  matter  here. 

B.  Koppers  Company’s  relationship  with  Eastern  Gas. 

The  argument  as  to  this  relationship  is  set  forth  in  Part 

II  of  the  Argument  {supra,  p.  65  et  seq.).  No  purpose  would 
he  served  by  repetition  of  the  same  matter  here. 

C.  Koppers  Company  as  an  intermediary  company 
through  which  control  over  Eastern  Gas  is  exercised  by 
Koppers  United  Company. 

We  have  heretofore  shown  that  prior  to  1939  Koppers 
United  Company  clearly  controlled  Eastern  Gas  through 
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ownership  or  control  of  an  actual  majority  of  the  voting 
stock  of  Eastern  Gas,  and  that  there  has  been  no  change 
in  the  management  or  control  of  Eastern  Gas  since  that 
time  {supra,  p.  69). 

Further,  the  votes  cast  by  Koppers  United  Company  and 
Fuel  alone  were  in  excess  of  those  cast  by  the  public  at  the 
1939  and  1940  stockholders’  meetings  {supra,  p.  69).  Thus, 
it  is  obvious  that  the  Koppers  Company  stock  is  not  needed 
to  strengthen  a  position  already  secure  for  all  practical 
purposes. 

It  therefore  seems  clear  that  there  is  no  occasion  for  any 
inference  that  Koppers  Company  is  an  intermediary 
through  which  control  over  Eastern  Gas  is  exercised.  The 
Eastern  Gas  stock  owned  by  Koppers  Company  is  not  now- 
needed  by  Koppers  United  Company  to  effectuate  its  con¬ 
trol  over  Eastern  Gas,  and  it  never  has  been  needed  sinc£ 
the  company  was  organized. 

We  submit  that  Koppers  Company  is  not  an  intermedi¬ 
ary  through  which  control  over  Eastern  Gas  is  exercise^ 
by  Koppers  United  Company. 

IV. 

Conclusion. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  order  of  the  Commission  entered  September  28, 
1942,  should  be  set  aside  and  the  proceedings  remanded  to 
the  Commission  with  directions  to  enter  orders  declaring 

1.  That  The  Brooklyn  Union  Gas  Company  is  not  a  sub¬ 
sidiary  company  of  Koppers  United  Company  as  define 
in  Section  2(a)(8)(A)  of  the  Act. 

2.  That  Eastern  Gas  and  Fuel  Associates  is  not  a  sub¬ 
sidiary  company  of  Koppers  Company  as  defined  in  Sec¬ 
tion  2(a)(8)(A)  of  the  Act. 
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3.  That  Koppers  Company  is  not  a  holding  company  as 
defined  in  Section  2(a)(7)(A)  of  the  Act. 

Respectfully  submitted, 

James  S.  Eastham, 

Carleton  M.  Crick, 

Walter  N.  Tobriner, 
Attorneys  for  Petitioners. 

Tobriner,  Graham,  Brez  &  Tobriner, 

Of  Counsel. 
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•  Exchange  Commission 


BRIEF  FOR  RESPONDENT 


2  Counter-Statement  of  the  Case 

1  COUNTER-STATEMENT  OF  THE  CASE* 

Koppers  United  Company  (“Koppers  United”)  and 
Eastern  Gas  and  Fuel  Associates  (“Eastern”)  seek  review 
of  portions  of  an  order  of  the  Securities  and  Exchange  Com¬ 
mission  denying  applications  under  Section  2(a)  (8)  of  the 
Public  Utility  Holding  Company  Act  of  1935  (49  Stat. 
808,  U.S.C.  Tit.  15,  §79a  et  seq.) ;  and  Koppers  Company 
seeks  review  of  that  portion  of  the  order  denying  its  appli¬ 
cation  under  Section  2(a)  (7)  of  the  Act.  The  cases  were 
tried  before  the  Commission  on  a  consolidated  record,  and 
the  present  petitions  have  been  consolidated  for  argument. 

The  relationships  of  the  companies  involved  are  shown 
in  the  chart  at  App.  85,  and  in  the  chart  opposite  page  1 
of  Petitioners’  Brief. 

The  application  of  Koppers  United  under  Section 
2(a)  (8)  (Case  No.  8404  on  review)  sought  a  Commission 
declaration  that  Brooklyn  Union  Gas  Company  (“Brooklyn 
Union”)  is  not  a  subsidiary  of  Koppers  United.  Koppers 
United,  through  its  wholly-owned  subsidiary  Koppers  Com¬ 
pany,  owns  23.87%  of  the  voting  securities  of  Brooklyn 
Union. 

The  application  of  Eastern  under  Section  2(a)  (8) 
(Case  No.  8481  on  review)  sought  a  Commission  declara¬ 
tion  that  Eastern  is  not  a  subsidiary  of  Koppers  Company, 
which  owns  stock  of  Eastern  representing  14.59%  of  the 
voting  power. 

The  application  of  Koppers  Company  under  Section 
2(a)  (7)  (Case  No.  8403  on  review)  sought  a  Commission 
declaration  that  Koppers  Company  was  not  a  holding  com¬ 
pany  with  respect  to  Brooklyn  Union  or  with  respect  to 
Eastern.  Accordingly,  its  application  presents  substantially 
the  same  questions  as  those  of  Koppers  United  and  Eastern. 


*  The  Appendix  to  Petitioners'  Brief  will  be  cited  as 

“App. - ”.  Unprinted  portions  of  the  transcript  of  record 

as  certified  will  be  cited  “Tr. - .” 


Counter-Statement  of  the  Case  3 

Sections  2(a)  (7)  and  2  (a)  (8)  of  the  Act,  under  which 
the  cases  arose,  read  in  pertinent  part  as  follows:  j 

“Sec.  2.  (a)  When  used  in  this  title,  unless  the 
context  otherwise  requires — 


“(7)  ‘Holding  company’  means — 

(A)  any  company  which  directly  or  indirectly 
owns,  controls,  or  nolds  with  power  to  vote,  10  per 
centum  or  more  of  the  outstanding  voting  securities 
of  a  public-utility  company  or  of  a  company  which  is  a 
holding  company  by  virtue  of  this  clause  or  clause  (B) , 
unless  the  Commission,  as  hereinafter  provided,  by 
order  declares  such  company  not  to  be  a  holding 
company; 

*  *  * 

The  Commission,  upon  application,  shall  by  order  de¬ 
clare  that  a  company  is  not  a  holding  company  under 
clause  (A)  if  the  Commission  finds  that  the  applicant 
(i)  does  not,  either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  with  one  or  more  other  persons, 
directly  or  indirectly  control  a  public-utility  or  holding 
company  either  through  one  or  more  intermediary 
persons  or  by  any  means  or  device  whatsoever,  (ii)  is 
not  an  intermediary  company  through  which  such  con¬ 
trol  is  exercised,  and  (iii)  does  not,  directly  or  indi¬ 
rectly,  exercise  (either  alone  or  pursuant  to  an  ar¬ 
rangement  or  understanding  with  one  or  more  other 
persons)  such  a  controlling  influence  over  the  manage¬ 
ment  or  policies  of  any  public-utility  or  holding  com¬ 
pany  as  to  make  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers  that  the  applicant  be  subject  to  the  obliga¬ 
tions,  duties,  and  liaonities  imposed  in  this  title  upon 
holding  companies. 

“(8)  ‘Subsidiary  company’  of  a  specified  holding 
company  means — 

(A)  any  company  10  per  centum  or  more  of  the 
outstanding  voting  securities  of  which  are  directly  or 
indirectly  owned,  controlled,  or  held  with  power  to 
vote,  by  such  holding  company  (or  by  a  company  that 
is  a  subsidiary  company  of  such  holding  company  by 
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Counter-Statement  of  the  Case 

virtue  of  this  clause  or  clause  (B) ),  unless  the  Com¬ 
mission,  as  hereinafter  provided,  by  order  declares  such 
company  not  to  be  a  subsidiary  company  of  such  hold¬ 
ing  company; 

*  *  * 

The  Commission,  upon  application,  shall  by  order  de¬ 
clare  that  a  company  is  not  a  subsidiary  company  of  a 
specified  holding  company  under  clause  (A)  if  the 
Commission  finds  that  (i)  the  applicant  is  not  con¬ 
trolled,  directly  or  indirectly,  by  such  holding  company 
(either  alone  or  pursuant  to  an  arrangement  or  under¬ 
standing  with  one  or  more  other  persons)  either 
through  one  or  more  intermediary  persons  or  by  any 
means  or  device  whatsoever,  (ii)  the  applicant  is  not 
an  intermediary  company  through  which  such  control 
of  another  company  is  exercised,  and  (iii)  the  manage¬ 
ment  or  policies  of  the  applicant  are  not  subject  to  a 
controlling  influence,  directly  or  indirectly  by  such  hold¬ 
ing  company  (either  alone  or  pursuant  to  an  arrange¬ 
ment  or  understanding  with  one  or  more  other  per¬ 
sons)  so  as  to  make  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors  or 
consumers  that  the  applicant  be  subject  to  the  obliga¬ 
tions,  duties,  and  liabilities  imposed  in  this  title  upon 
subsidiary  companies  of  holding  companies.  ****♦” 

Accordingly,  in  all  the  cases  and  in  both  factual  situations 
the  questions  are : 

(i)  whether  a  relationship  of  control  exists  be¬ 
tween  the  companies  concerned ; 

(ii)  whether  one  company  is  an  intermediary 
through  which  control  is  exerted  over  another  com¬ 
pany;  and 

(iii)  whether  a  relationship  of  controlling  infl- 
ence  exists  between  the  companies  concerned. 

Unless  the  Commission  can  find  that  none  of  these  condi¬ 
tions  exist,  it  must  deny  any  application  filed  under  these 
sections. 

Thus  the  Commission's  decision,  in  so  far  as  it  relates 
to  the  three  pending  review  proceedings,  involves  two  groups 
of  factual  issues : 


C ounter-S  tatement  of  the  Case  ,  a 

(1)  Did  the  Commission  properly  conclude  that  it 
could  not  declare  that  no  holding  company-subsidiary  com¬ 
pany  relationship  existed  between  the  two  Koppers  com¬ 
panies  and  Brooklyn  Union? 

(2)  Did  the  Commission  properly  conclude  that  it 
could  not  declare  that  no  holding  company-subsidiary  com¬ 
pany  relationship  exists  between  Koppers  Company  and 
Eastern?1 

Since  the  questions  involved  are  primarily  factual, 
we  defer  our  detailed  statement  of  the  facts  until  the  Argu¬ 
ment. 


1  If  the  Commission  was  right  on  either  point,  the  Koppers 
Company  application  under  Section  2(a)  (7)  was  properly  de¬ 
nied.  This  application  could  be  granted  only  if  Koppers  Com¬ 
pany  is  not  a  holding  company  with  respect  to  any  public  utility 
company.  Brooklyn  Union,  of  course,  is  a  public  utility  com¬ 
pany,  and  the  application  could  not  be  granted  if  Koppers 
Company  is  a  holding  company  with  respect  to  Brooklyn  Union. 
Eastern  is  not  itself  a  public  utility  company,  but  it  admittedly 
controls  Boston  Consolidated  Gas  Company,  a  public  utility 
company  (App.  59).  Thus  if  Koppers  Company  is  a  holding 
company  with  respect  to  Eastern,  it  is  a  holding  company  with 
respect  to  Boston  Consolidated,  and  the  application  could  not 
be  granted. 
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SUMMARY  OF  ARGUMENT 


The  question  before  the  Commission  was  whether  the 
Petitioners  had  established  by  a  fair  preponderance  of  the 
evidence  facts  which  would  enable  the  Commission  to  make 
each  of  the  three  findings  set  forth  in  Secs.  2(a)  (7)  and 
2(a)  (8).  The  question  before  the  Court  is  whether  there 
was  a  rational  basis  for  the  Commission’s  determination 
that  it  could  not  make  these  findings. 

The  Commission  was  justified  in  declining  to  find  that 
Brooklyn  Union  is  not  controlled  by  nor  subject  to  a  con¬ 
trolling  influence  of  the  Koppers  companies  because  Kop- 
pers  owns  23.87%  of  the  Brooklyn  Union  stock,  which  is 
sufficient  for  practical  control  since  all  of  the  other  hold¬ 
ings  are  scattered ;  because  this  stock  ownership  was  ac¬ 
quired  to  obtain  control  of  Brooklyn  Union  in  order  that 
Brooklyn  Union’s  coke  production  facilities  might  be  inte¬ 
grated  with  Koppers  operations;  because  Koppers  has  had 
friendly  relationships  with  Brooklyn  Union’s  management 
and  directors,  which  indicates  that  the  stock  ownership  will 
carry  its  ordinary  weight  without  any  indication  that  there 
will  be  management  opposition;  and  because  Brooklyn 
Union  buys  all  of  its  coal  and  sells  all  of  its  surplus  coke 
to  Koppers  under  circumstances  which  indicate  that  Brook¬ 
lyn  Union  feels  itself  at  the  mercy  of  Koppers  in  these 
respects  and  that  Koppers  exercises  control  of  Brooklyn 
Union  through  these  arrangements.  Since  a  purpose  of 
the  Act  is  to  prevent  abuses  in  intercorporate  dealings 
between  related  companies,  and  since  the  dealings  between 
Koppers  and  Brooklyn  Union  are  pervasive  and  continu¬ 
ous,  the  controlling  influence  is  such  as  to  make  it  neces¬ 
sary  or  appropriate  in  the  public  interest  to  subject  Brook¬ 
lyn  Union  to  regulation  under  the  Act  as  a  subsidiary  of 
Koppers.  The  Commission’s  conclusions  on  these  matters 
therefore  had  a  rational  basis,  and  the  application  of  Kop¬ 
pers  United  under  Section  2(a)  (8)  was  properly  denied. 

Koppers  Company  owns  14.59%  of  the  voting  stock  of 
Eastern.  As  such  it  is  one  of  the  two  wholly  owned  ad- 
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mitted  subsidiaries  through  which  Koppers  United  holds 
its  42.95%  of  the  voting  stock  of  Eastern  (the  remainder 
being  held  by  Fuel  Investment  Associates) .  Koppers  Com¬ 
pany,  therefore,  is  an  intermediary  company  through  whiclh 
Koppers  United  exercises  its  admitted  control  of  Eastern. 
In  addition,  Koppers  Company  in  conjunction  with  Fuel 
Investment  Associates  clearly  controls  Eastern.  Accord¬ 
ingly,  the  application  of  Eastern  to  be  declared  not  to  be  ia 
subsidiary  of  Koppers  Company  was  properly  denied. 


8  Argument 

ARGUMENT 

I.  The  Issue  of  the  Case 

We  need  not  extensively  argue  the  problems  of  law 
involved,  since  this  Court  has  recently  had  occasion  to  con¬ 
sider  them  in  American  Gas  and  Electric  Company  v.  Se¬ 
curities  and  Exchange  Commission,  No.  7948,  decided 
February  1,  1943.  The  question  there  was  whether  the 
Commission  had  properly  concluded  that  it  could  not  make 
the  finding  under  Clause  (iii)  of  Section  2(a)  (8),  which 
finding  was  requisite  to  the  desired  declaration  that  Amer¬ 
ican  Gas  and  Electric  Company  was  not  a  subsidiary  of 
Electric  Bond  and  Share  Company.  In  stating  the  issue  of 
the  review,  this  Court  said:2 

“The  court's  function,  after  consideration  of  the 
factual  data  set  out  above,  is  to  ascertain  whether  the 
!  Commission's  order  dismissing  petitioner's  applica¬ 
tion,  and  thereby  refusing  to  declare  petitioner  not 
subject  to  a  ‘controlling  influence'  of  Bond  and  Share 
and  not  a  subsidiary  of  Bond  and  Share  under  Sec¬ 
tion  2(a)  (8)  (B)  of  the  Act,  is  supported  by  substan¬ 
tial  evidence.10  .  .  ." 

“The  issue  posed  by  the  statute's  negative  is 
whether  the  evidence  is  of  such  a  compelling  character 
as  to  have  required  the  Commission  to  find  that  peti¬ 
tioner's  management  and  policies  are  not  subject  to  a 
‘controlling  influence'  of  Bond  and  Share.  The  record 
may  be  such  as  to  sustain  either  a  negative  or  an 
affirmative  finding  by  the  Commission.  Kansas  City 
Power  &  Light  Co.  v.  National  Labor  Relations  Board , 
111  F.  (2d)  340,  349  (C.C.A.  8th,  1940).  The  judicial 
function  is  exhausted  when  there  is  found  a  rational  • 
basis  for  the  conclusions  of  the  Commission  after  a  fair 
and  adequate  hearing.11  Although  the  initial  burden 
is  on  petitioner  to  prove  to  the  Commission  that  its 
management  and  policies  are  not  subject  to  Bond  and 
Share's  ‘controlling  influence,'  the  Commission’s  func- 


!  2  Mr.  Justice  Stephens,  dissenting,  did  not  disagree  with 

this  statement  of  the  issue. 
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tion  is  to  make  an  adequate  and  fair  appraisal  of  tlie 
weight  and  credibility  of  the  evidence.12  ” 


“The  existence  of  ‘controlling  influence’  is  a  fac¬ 
tual  determination  to  be  ascertained  in  the  Commis¬ 
sion’s  expert  judgment  by  the  weighing  of  circumstan¬ 
tial  evidence  and  the  drawing  of  reasonable  inference 
therefrom.18  .  . 


“10  Section  24  (a)  [15  U.S.C.  79x]  :  ‘The  findings  of 
the  Commission  as  to  the  facts,  if  supported  by  substan¬ 
tial  evidence,  shall  be  conclusive/ 

“n  Rochester  Telephone  Corp.  v.  United  States,  307 
U.S.  125,  146  (1939) ;  Gray  v.  Powell,  314  U.S.  402,  41* 
(1941) ;  Public  Service  Corp.  of  New  Jersey  v.  Securi¬ 
ties  and  Exchange  Commission,  129  F.  (2d)  899,  903 
(C.C.A.  3d,  1942). 

“12  Detroit  Edison  Co.  v.  Securities  and  Exchange 
Commission,  119  F.  (2d)  730,  736  (C.C.A.  6th,  1941) ; 
Pacific  Gas  and  Electric  Co.  v.  Securities  and  Exchange 
Commission,  127  F.  (2d)  378,  382  (C.C.A.  9th,  1942)  i 
Public  Service  Corp.  of  New  Jersey  v.  Securities  and 
Exchange  Commission,  129  F.  (2d)  899,  902  (C.C.A.  3d, 
1942).  The  Commission,  like  other  expert  agencies  deah 
ing  with  specialized  fields,  has  the  function  of  appraising 
conflicting  and  circumstantial  evidence  and  the  weight 
and  credibility  of  testimony.  National  Labor  Relation w 
Board  v.  Link-Belt  Co.,  311  U.S.  584,  597  (1941) 
Rochester  Telephone  Corp.  v.  United  States,  307  U.S.  125j 
146  (1939).” 

“1S  Rochester  Telephone  Corp.  v.  United  States,  307 
U.S.  125,  145  (1939).  See  note  14  supra.” 

Thus  the  question  in  these  cases  is  whether  there  was 
substantial  evidence  supporting  the  Commission’s  conclu¬ 
sions  on  the  two  ultimate  issues  of  fact.  The  remainder  of 
this  brief  will  be  devoted  to  that  question. 
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II.  The  Holding  Company-Subsidiary  Relationship 
Between  the  Koppers  Companies3  and  Brooklyn 
Union. 

The  Commission’s  denial  of  the  application  of  Koppers 
United  under  Section  2(a)  (8)  was  based  on  the  Commis¬ 
sion’s  conclusion  that  it  could  not  find  that  Brooklyn  Union 
was  not  controlled  by  or  subject  to  a  controlling  influence  by 
Koppers  United  under  Clauses  (i)  and  (iii)  of  Section 
12(a)  (8)  ( App.  126-7) .  The  Commission’s  denial  of  the  ap¬ 
plication  of  Koppers  Company  to  be  declared  not  to  be  a  hold¬ 
ing  company  was  based  on  the  Commission’s  conclusion  that 
it  could  not  find  under  Section  2(a)  (7)  Clauses  (ii)  and 
(iii)  that  Koppers  Company  is  not  an  intermediary  company 
through  which  control  of  Brooklyn  Union  is  exercised,  or 
that  Koppers  Company  does  not  directly  or  indirectly  exer¬ 
cise  such  a  controlling  influence  over  Brooklyn  Union  as  to 
necessitate  regulation  in  the  public  interest  (App.  128-9). 
We  shall  now  show  that  these  conclusions  had  a  rational 
basis  and  were  supported  by  substantial  evidence.  If  there 
was  a  rational  basis  for  the  Commission’s  decision  that  it 
could  not  make  any  one  of  the  three  statutory  findings  re¬ 
quired  by  Sections  2(a)  (7)  and  2(a)  (8) ,  its  decision  must 
be  affirmed,  for  these  three  findings  are  required  in  the  cvn- 
junctive.  American  Gas  and  Electric  Co .  v.  Securities  and 
Exchange  Commission ,  supra;  Pacific  Gas  &  Electric  Co.  v. 
Securities  and  Exchange  Commission,  127  F.  (2d)  378, 
381-2  (C.C.A.  9,  1942)  (rehearing  pending) ;  Hartford 
Gas  Co.  v.  Securities  and  Exchange  Commission ,  129  F. 
(2d)  794  (C.C.A.  2,  1942). 

A.  The  Koppers  United  System 

Koppers  United  Company  is  the  top  company  of  an  ex¬ 
tensive  industrial  system  which  is  vertically  integrated  for 

3  In  this  portion  of  the  brief  we  sometimes  use  the  term 
“Koppers”  to  include  Koppers  United  together  with  its  wholly- 
owned  subsidiary  Koppers  Company  and  other  companies 
which  are  admittedly  part  of  the  Koppers  chain  of  enterprises. 
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the  purpose  of  handling  all  phases  of  the  process  of  pro¬ 
ducing  coal  from  mines  and  of  transporting  and  selling 
the  coal  and  coal  products  to  the  ultimate  consumer.  Di¬ 
rectly  or  through  its  subsidiaries  it  owns  or  operates  coal 
mines  which  produced  over  11,000,000  tons  of  coal  in  1939; 
owns  a  substantial  interest  in  the  Virginian  Railway  Com¬ 
pany  (a  coal  carrying  railroad) ;  owns  coal  cars  which  it 
leases  to  that  company;  owns  a  steamboat  company  which 
carries  coal  in  its  own  colliery  vessels,  and  owns  docks  and 
similar  facilities;  owns  or  supervises  the  operation  ,  of 
eight  by-product  coke  plants  which  convert  coal  into  c<|)ke 
and  by-products  of  coal;  manufactures  and  erects  coke 
plants,  gas  apparatus,  gas  holders  and  gas  manufacturing 
machinery,  conveyor  systems,  purification  plants,  coal 
washing  plants;  manufactures  tar  products,  such  as  moth 
balls,  candles,  tar  paper  bags,  etc.;  manufactures  creosotjed 
railroad  ties,  telephone  poles  and  other  treated  wood  prod¬ 
ucts;  produces  pig  iron;  and  so  on  ( App.  66-9,  284-5) . 

Among  the  principal  aspects  of  this  business  is  t! 
production  of  coke  and  other  products  of  coal  by  the  prc 
of  heating  coal  without  air  in  coke  ovens.  This  process  pro¬ 
duces  coke,  a  type  of  manufactured  illuminating  gas  some¬ 
times  called  “coke  oven  gas”,  coal  tar  and  other  products.  | 

The  other  commonly  used  method  for  the  production 
of  manufactured  gas  is  to  pass  steam  through  heated  coke, 
producing  what  is  known  as  “water  gas”. 

.  Thus  the  coal  and  coke  business  is  intimately  connected 
with  the  manufactured  gas  utility  industry,  because  coal  is 
an  essential  raw  material  in  the  production  of  gas;  because 
coke  and  manufactured  gas  are  joint  products  of  the  process 
of  heating  coal  without  air;  and  because  coke  is  one  of  the 
raw  materials  of  the  process  of  producing  manufacture^ 
gas  by  the  water  gas  method  (App.  284-5) . 

The  Koppers  system  of  companies,  therefore,  has  had 
long  and  intimate  associations  with  gas  utility  companies. 
Eastern,  which  is  an  admitted  subsidiary  of  Koppers  United, 
owns  100%  of  the  stock  of  Boston  Consolidated  Gas  Com- 
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pany  and  Old  Colony  Gas  Company  (App.  59).  The  Kop- 
pers  system  owns  over  99%  of  Brooklyn  Borough  Gas 
Company  (not  to  be  confused  with  Brooklyn  Union  Gas 
Company,  which  is  involved  in  this  case)  (App.  183,  187; 
Pet.  Br.,  chart  opposite  p.  1).  Until  after  the  record  was 
closed  in  this  case,  Eastern  owned  33.13%  of  Brockton  Gas 
Light  Company  (App.  21)  which  had  admittedly  been  pur¬ 
chased  for  the  purpose  of  obtaining  control  (Tr.  1509). 4 
A  Koppers  subsidiary  owns  a  coke  plant  in  New  Haven, 
Conn.,  which  sells  coke  oven  gas  to  three  Connecticut  gas 
utility  companies  (App.  21,  7,  Tr.  3768-9,  3837-40,  3864-5, 
4897-8,  4902).  Koppers  formerly  owned  a  coke  plant  in 
Milwaukee,  Wis.,  which  sold  gas  to  Milwaukee  Gas  Light 
Company  (App.  285-8) .  The  latter  company  was  a  member 
of  the  American  Light  and  Traction  Company  public 
utility  holding  company  system  (App.  286),  of  which 
Koppers  was  once  a  substantial  stockholder  (App.  28-9, 
40-55).  Koppers  formerly  operated  a  coke  plant  in 
Chicago,  which  sold  manufactured  gas  to  The  Peoples  Gas 
Light  &  Coke  Company  of  that  city  (App.  258-9) .  The  in¬ 
timate  relationship  of  Koppers  to  Brooklyn  Union  Gas 
Company,  another  large  gas  utility  company,  gives  rise  to 
one  of  the  principal  issues  of  this  case. 

B.  Brooklyn  Union  as  a  Unit  of  the  Koppers  Coal  and  Coke 

Enterprises 

The  facts  which  show  Brooklyn  Union  Gas  Company 
to  be  an  essential  link  in  the  Koppers  coal  and  coke  enter¬ 
prises  are  not  in  dispute  in  any  material  degree. 

Brooklyn  Union  is  a  gas  utility  company  serving  a 
large  part  of  the  Borough  of  Brooklyn  and  part  of  the 


4  One  of  the  issues  in  the  consolidated  hearing  before  the 
Commission  was  the  question  whether  Brockton  was  a  sub¬ 
sidiary  of  Koppers  United,  Koppers  Company  and  Eastern. 
The  Commission  decided  that  it  was  (App.  87-94).  After  the 
Commission’s  decision,  Eastern  sold  its  interest  in  Brockton. 
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Borough  of  Queens  in  New  Tork  City  with  manufactured 
gas.  Brooklyn  Union  makes  gas  by  the  coke  oven  process. 
It  has  a  battery  of  90  coke  ovens  which  consume  about 
750,000  tons  of  coal  a  year  (App.  161,  170).  All  of  this 
coal  is  purchased  from  Koppers  and  87  %  of  it  is  produced 
in  Hoppers’  own  mines  (App.  163, 169;  Tr.  4023-4)  or  in 
the  Beard’s  Fork  coal  mine,  which  is  owned  by  a  subsidiary 
of  Virginian  Railway,  in  which  Koppers  has  a  substantial 
interest  (Tr.  2110-11,  5057;  App.  69). 5  Coal  used  by 
Brooklyn  Union  is  hauled  to  Brooklyn  Union’s  yards  in 
ships  owned  by  Mystic  Steamship  Company,  a  Koppers  sub¬ 
sidiary  (Tr.  3841-2;  App.  170-2,  21). 

Brooklyn  Union’s  90  coke  ovens  produce  an  excess  of 
about  350,000  tons  of  coke  per  year  beyond  the  amount 
consumed  by  Brooklyn  Union  in  the  production  of  water 
gas  (App.  135, 216)  .6  This  gives  Brooklyn  a  larger  surpl 
coke  production  than  any  other  gas  company  in  the  coun 
(App.  214)  and  all  of  its  excess  coke  is  sold  to  Koppe 
(Tr.  1897-8;  App.  175,  309) .  Brooklyn  Union’s  production 
supplies  Koppers  with  66%  of  all  of  the  coke  which  it  sells 
in  the  New  York  market,  the  remainder  being  hauled  froj 
other  Koppers  plants  in  New  Jersey,  Connecticut  or  Penn¬ 
sylvania  (App.  138, 135) .  Koppers  gauges  its  selling  effort 
to  provide  a  market  for  Brooklyn  Union’s  coke,  with  just 
enough  extra  to  provide  a  margin  of  safety  (App.  136) . 
Using  Brooklyn  Union  as  a  source  of  supply,  it  costs  Kop¬ 
pers  some  25  to  50  cents  a  ton  less  to  distribute  coke  in  tfye 
New  York  market  than  it  would  to  supply  its  customers  jn 
that  area  from  other  Koppers  coke  plants  (Tr.  3724-5) . 


5  The  remainder  is  “spot”  coal  or  “distress”  coal,  which 
can  be  purchased  for  one  reason  or  another  at  bargain  prices. 
Koppers  on  occasion  buys  such  coal  for  Brooklyn  Union  (App. 
163,  174-5;  Tr.  4023-4). 

6  Thus  Brooklyn  Union  has  what  is  called  an  “unbalanc 
plant.”  A  “balanced  plant”  is  a  gas  production  plant  in  whi 
approximately  all  of  the  coke  produced  through  the  manufac¬ 
ture  of  coke  oven  gas  is  consumed  in  the  manufacture  of  water 
gas. 
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In  order  to  obtain  coke  of  quality  satisfactory  for  its 
markets,  Koppers  must  exercise  control  over  the  types  and 
qualities  of  coal  consumed  by  Brooklyn  Union  in  its  coke 
oven  plant.  Indeed,  until  1933,  Brooklyn  Union  used  two 
types  of  coal,  one  to  provide  coke  for  its  water  gas  opera¬ 
tions,  and  one  to  provide  coke  for  Koppers’  domestic  sales. 
Since  1933,  Beard’s  Fork  coal  (from  a  mine  owned  by  Vir¬ 
ginian  Railway,  an  indirect  subsidiary  of  Koppers)  has 
been  used  because  it  is  suitable  for  both  purposes  (App. 
167-8,  221) .  Dan  M.  Rugg,  a  Koppers  vice-president,  acted 
as  supervisor,  later  as  “adviser”,  of  the  operations  of  Brook¬ 
lyn  Union’s  coke  oven  plant  and  as  consultant  on  purchase 
of  coal  from  the  time  of  construction  of  the  plant  throughout 
the  entire  period  covered  by  the  record  (App.  155  et  seq., 
211  et  seq.,  242;  Tr.  1807,  1831). 

Brooklyn  Union  stores  the  coke  for  Koppers,  the  in¬ 
ventory  sometimes  running  as  high  as  90,000  tons  (App. 
248)  and  frequently  exceeding  Koppers’  own  inventory  in 
its  own  plants  in  the  New  York  area  (App.  110-11).  The 
coke  remains  the  property  of  Brooklyn  Union,  subject  to 
Brooklyn  Union’s  risk  of  loss  and  depreciation,  until  it  is 
hauled  away  from  Brooklyn  Union’s  stock  pile  by  Koppers’ 
trucks  (App.  177,  247-8).  It  is  not  paid  for  until  hauled 
away  (App.  248) .  It  is  screened  to  size  into  the  trucks  by 
Brooklyn  Union  (App.  248) ;  and  “flitter”  (a  bronze 
powder  applied  to  identify  Koppers’  coke)  is  applied  to 
the  coke  by  Brooklyn  Union  men,  using  Brooklyn  Union 
spraying  machinery  (App.  151,  248).  Brooklyn  Union  has 
sent  out  circulars  soliciting  purchases  of  Koppers  coke  with 
its  monthly  gas  bills  (Tr.  2177-8) ;  it  has  arranged  de¬ 
partment  store  advertising  for  Koppers  coke  ( Tr.  1391-2, 
1673) ;  it  has  urged  its  employees  to  purchase  Koppers 
coke  and  has  collected  payments  for  coke  by  payroll  deduc¬ 
tions  (Tr.  1391-2) . 

With  Brooklyn  Union  as  the  principal  source  of  its 
supply,  Koppers  has  a  large  selling  organization  for  Kop¬ 
pers  coke  and  other  products  in  the  Long  Island  area,  to- 
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gether  with  yards,  trucks,  garages,  salesmen,  etc.,  involving 
an  investment  of  some  $2,300,000  ( App.  326-7, 132  et  seq.)|.7 

It  is  thus  obvious  that  Brooklyn  Union’s  coke  oven 
plant,  the  coke  manufactured  therein,  and  the  storage  aid 
screening  facilities  for  such  coke  are  an  integral  part  of 
the  Koppers  vertically  integrated  organization  for  trans¬ 
mitting  coal  and  its  by-products  from  mine  to  consumer. 
Koppers  became  interested  in  Brooklyn  Union  because  Of 
its  desire  to  own  the  requisite  chain  of  operations  (Tr. 
3879). 

It  would  indeed  be  surprising  if  a  company  which 
occupied  so  vital  a  position  in  the  chain  of  Koppers  opera¬ 
tions  were  to  operate  independently  of  Koppers.  It  is  not 
likely  that  so  intimate  a  relationship  of  interdependence 
would  have  been  permitted  to  arise  except  in  a  situation 
where  there  could  be  assurance  that  no  possible  rift  would 
interrupt  relations  so  vital  to  the  operations  of  each  com¬ 
pany.  It  is  not  surprising,  therefore,  that  the  record  shows 
that  Koppers  set  out  to  acquire  control  of  Brooklyn  Union 
as  a  means  of  insuring  to  Koppers  a  “strong  hold”  and 
“to  control  the  coke  situation  in  the  New  York  Harbor” 
(App.  338) ;  that  Koppers  subsequently  acquired  34%  of 
the  then  outstanding  stock  of  Brooklyn  Union,  which  (ber 
cause  of  conversions)  now  represents  23%  of  the  outstand¬ 
ing  stock,  thus  giving  it  voting  strength  much  greater  than 
that  of  any  other  stockholder;  that  Koppers  has  a  direc: 
representative  on  the  Brooklyn  Union  board  of  director!} 
and  has  intimate  personal  relationships  with  other  directors ; 
and  that  Brooklyn  Union  has  never,  given  consideration  to 
the  possibility  of  purchasing  its  coal  from  sources  other  than 
Koppers  or  of  disposing  of  its  coke  to  customers  other  than 
Koppers. 


7  As  a  matter  distinct  from  the  coke  arrangements,  Brook¬ 
lyn  Union  stores  coal  owned  by  Koppers  on  its  property  for 
compensation,  the  coal  being  brought  to  Brooklyn  Union  stor¬ 
age  areas  by  ships  owned  by  a  Koppers  subsidiary  (App. 
222-4). 
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1  C.  Origin  of  the  Relations  Between  Koppers  and 

Brooklyn  Union 

1.  Koppers’  Decision  to  Acquire  Control  of  Brooklyn  Union 

In  1924  Brooklyn  Union  acquired  property  in  the 
Greenpoint  area  of  Brooklyn  to  serve  as  a  site  for  a  large 
coal-gas  manufacturing  plant.  The  building  of  such  a  plant 
might  mean  the  creation  of  a  large  local  source  of  coke  in 
the  New  York  area.  That  possibility  troubled  Koppers. 
Donald  MacArthur,  a  vice  president  of  Koppers,  referred, 
in  a  memorandum  to  the  president  prepared  in  1925,  to  the 
possibility  of  “ruinous  competition”  with  Koppers’  position 
in  the  New  York  coke  market  if  Brooklyn  Union  built  a 
large  plant,  and  noted  the  necessity  for  taking  “immediate 
steps  to  control  the  coke  situation  in  the  New  York  Harbor.” 
The  memorandum  suggested  purchasing  Brooklyn  Union 
stock  “to  take  a  strong  hold  of  the  situation”  ( App.  335-9) . 
It  was  followed  with  a  series  of  memoranda  analyzing  the 
financial  position  of  Brooklyn  Union,  and  the  desirability 
of  its  stock  as  an  investment  (App.  339-47) .  In  1924  Kop¬ 
pers  proposed  the  building  of  a  large  gas  plant  in  New  York 
City  and  the  sale  of  gas  to  Brooklyn  Union.  Brooklyn  Union 
rejected  the  proposal  (Tr.  2736),  acquired  land  for  its 
coke  plant,  and  authorized  the  construction  of  the  plant 
(Tr.  2643-4). 


2.  Koppers 7  Acquisition  of  Brooklyn  Union  Stock 

Koppers  then  acquired  Brooklyn  Union  stock.  In  1927 
it  made  market  purchases  of  about  20,000  shares  of  Brooklyn 
Union  voting  stock  ( App.  32) .  John  S.  Brookes,  Jr.,  formerly 
secretary  and  general  counsel  of  Koppers,  testified  that  these 
shares  were  purchased  to  obtain  an  influence  in  Brooklyn 
Union  (App.  290-2)  as  well  as  for  their  investment  value. 
The  remainder  of  its  holdings  of  177,940  shares  (of  a  total 
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of  745,364  shares  outstanding)  was  acquired  in  1928,  from 
American  Light  and  Traction  Company,  a  substantial  por¬ 
tion  of  whose  stock  was  then  held  by  Koppers,  and  in  whose 
management  the  Koppers  system  was  represented  (App. 
32-38,  288,  293-5;  Tr.  3938).  American  Light  and  Trac¬ 
tion  had  made  these  purchases  in  1926  and  1927  (Tr. 
3939).  The  acquisition  by  Koppers  from  American  Light 
and  Traction  was  made  in  settlement  of  a  dispute,  the  nature 
of  which  is  significant  and  is  described  below. 

Milwaukee  Gas  Light  Company,  a  subsidiary  of  Amer¬ 
ican  Light  and  Traction,  had  been  purchasing  gas  under  a 
long-term  contract  from  a  Koppers  plant  in  Milwaukee. 
R.  B.  Brown  (president  of  Milwaukee  Gas  Light  Company 
during  the  period  of  its  gas  purchases)  was  dissatisfied 
with  this  type  of  arrangement,  and  believed  that  gas  utility 
companies  should  own  their  own  gas  production  facilities. 
When  he  became  president  of  American  Light  and  Traction, 
Brooklyn  Union  (in  which  American  Light  and  Traction 
had  a  substantial  interest)  had  already  contracted  for  the 
construction  of  a  large  gas  plant  (a  Koppers  subsidiary 
having  the  subcontract  for  the  coke  ovens) ,  and  by  1927 
had  tentatively  agreed  with  Koppers  for  sale  of  the  plant 
to  Koppers  (App.  293-5)  and  the  purchase  of  gas  froin 
Koppers  (see  infra).  Brown  and  his  associates  believe 
that  Brooklyn  Union  should  own  its  production  facility 
and  protested  violently  against  sale  of  the  plant  to  Koppe] 
(App.  185-95).  The  dispute  between  Brown  and  Koppe]*s 
was  settled  by  Koppers"  acquisition  of  Brooklyn  Union  stock 
from  American  Light  and  Traction  and  the  sale  of  the 
Koppers  Milwaukee  plant  to  American  Light  and  Traction 
(App.  287-9). 

American  Light  and  Traction  thus  lost  all  motive  for 
interfering  in  negotiations  for  the  sale  of  the  Brooklyn 
Union  plant  (App.  288)  and  Koppers  became  the  largest 
stockholder  of  Brooklyn  Union,  holding  about  34%  of  the 
stock.  This  holding  was  reduced  to  23.87%  because  the 
number  of  shares  outstanding  increased  by  reason  of  tlje 
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conversion  of  Brooklyn  Union  debentures  into  its  stock 
(App.  5,  283). 

3.  Ownership  and  Operation  of  the  Coke-Gas  Plant 

In  1928  Brooklyn  Union  and  Koppers  agreed  on  the 
sale  by  Brooklyn  Union  to  Koppers  of  the  coke-oven  plant 
then  under  construction,  and  the  purchase  of  gas  by  Brook¬ 
lyn  Union  from  Koppers  under  a  long-term  contract  (Tr. 
3112).  Applications  were  made  to  the  New  York  Public 
Service  Commission  for  permission  to  consummate  the 
transactions.  In  the  interim  pending  decision,  Koppers  en¬ 
tered  into  possession  of  the  plant,  staffed  it  with  almost  a 
complete  set  of  personnel,  and  commenced  operations,  under 
an  interim  understanding  with  Brooklyn  Union  (Tr.  1576, 
1588,  2672,  3159).  In  1930  the  New  York  Commission 
disapproved  the  sale  on  the  grounds  that  transfer  of  the 
plant  would  leave  Brooklyn  Union  with  insufficient  produc¬ 
tion  capacity  under  its  ownership  and  control,  and  that  the 
sale  would  have  the  effect  of  removing  the  plant  from  the 
protective  jurisdiction  of  the  New  York  Commission.8 9 

Much  of  the  subsequent  history  of  Brooklyn  Union  is 
explained  by  events  occurring  in  this  period.  As  originally 
designed,  the  coke-gas  plant  was  to  contain  74  ovens.  Upon 
the  insistence  of  Koppers,  and  in  contemplation  of  its  ac¬ 
quisition  of  the  plant,  the  batteries  had  been  increased  to 
contain  90  coke  ovens  (App.  329-30,  310,  216).  Further, 
Brooklyn  Unions  capacity  to  consume  its  coke  had  been 
lessened  by  a  reduction  in  the  contemplated  capacity  of  the 
water-gas  plant  (App.  205-6).  These  changes  left  Brook¬ 
lyn  Union  as  the  gas  company  having  the  largest  productive 
capacity  for  surplus  coke  in  the  country  (App.  214).®  Its 


8  The  decision  is  reported  in  In  re  Brooklyn  Union  Gas  Co., 
P.  U.  R.  1930  D,  255. 

9  This  result  came  about  even  though  Nickerson,  Brook¬ 
lyn  Union's  Chief  Engineer,  believes  in  a  balanced  plant  in 
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unbalanced  plant  has  left  it  and  its  consumers  dependent  on 
the  coke  business  to  reduce  the  cost  of  its  gas  production. 

Upon  the  New  York  Commission’s  disapproval,  the 
plant  was  returned  to  Brooklyn  Union,  and  the  entire  op¬ 
erating  staff  hired  by  Koppers  was  transferred  to  Brook¬ 
lyn  Union’s  payroll  (App.  206-7;  Tr.  1572-7,  1789-SI). 
Rugg,  a  vice-president  of  Koppers,  was  retained  to  furnish 
supervision  and  advice  (Tr.  1581,  1802-3,  see  infra). 
Brooklyn  Union  contracted  to  sell  all  of  its  surplus  coke  to, 
and  to  purchase  its  coal  from,  Koppers  for  a  period  of  fif¬ 
teen  months  (Tr.  1578,  1587),  but  that  exclusive  arrange¬ 
ment  has  been  continued  until  the  present  without  long¬ 
term  contract  (Tr.  1578, 1587). 

The  relationship  of  interdependence  of  the  companies 
thus  existing  is  substantially  the  same,  in  terms  of  coal, 
coke,  and  gas,  as  it  would  have  been  had  the  proposed  dale 
of  the  coke-oven  plant  been  consummated,  but  with  one 
notable  exception.  It  had  been  argued  to  the  New  York 
Commission  that  by  sale  of  the  coke  plant  to  Koppers, 
Brooklyn  Union  would  avoid  the  necessity  of  carrying  large 
coke  inventories  representing  an  investment  yielding  no 
return  (App.  247-8) .  Because  the  sale  did  not  go  through, 
the  coke  inventory  remains  the  property  of  Brooklyn  Union, 
at  its  risk,  until  Koppers’  trucks  haul  it  away  (App.  297-8, 
177) .  Koppers  thus  has  the  same  advantage  of  assured  coal 
outlet  and  assured  coke  supply  that  it  would  have  if  it  owned 
the  coke-oven  plant,  but  without  the  risk  or  investment. 
In  this  respect,  the  arrangement  is  more  favorable  to  it  than 
sale  of  the  plant  would  have  been. 

Petitioners  argue  that  the  relationships  of  the  part  ies 
respecting  coal,  coke  and  gas  have  nothing  to  do  with  Kip¬ 
pers’  ownership  of  Brooklyn  Union  stock,  and  that  the  rela¬ 
tionships  under  the  1928  agreement  for  sale  of  the  plant 


which  the  water  gas  production  consumes  the  coke  produced 
in  the  production  of  coke  oven  gas,  and  would  prefer  to  have 
had  the  plant  remain  as  originally  planned  (App.  216-7) .  - 
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would  have  been  precisely  the  same  as  Koppers’  arrange¬ 
ments  to  sell  gas  from  its  coke  plants  to  other  gas  companies 
in  which  it  has  no  stock  interest.  It  is  true  that  Koppers  does 
supply  gas  from  its  coke  plants  to  some  gas  companies  in 
which  it  has  no  stock  interest.  On  the  other  hand,  it  is  equally 
true  that  Koppers  has  sometimes  acquired  ownership  of  the 
gas  companies  which  purchased  the  gas  from  Koppers’  coke 
plants,  for  (as  Koppers’  president  testified)  prior  to  the 
Public  Utility  Holding  Company  Act  it  was  the  scheme  of 
Koppers’  heads  to  “acquire  the  mines,  operate  them  .  .  . 
and  take  it  right  down  to  the  ultimate  consumer,  either  .  .  . 
coke  or  gas”  ( App.  284) .  But  even  in  situations  where  Kop¬ 
pers  was  primarily  interested  in  coal  and  coke,  Koppers  has 
had  to  become  interested  in  the  gas  utility  business,  for 
“Gas  happened  to  be  a  thing  that  got  caught  in  the  jam  and 
you  had  to  get  rid  of  it  in  order  to  follow  through  to  the 
ultimate  end  of  your  development”  (App.  285).  In  that 
process,  Koppers  acquired  100%  ownership  of  Boston  Con¬ 
solidated  Gas  Company  (App.  21),  which  consumes  the 
gas  produced  at  Koppers’  big  coke  plant  at  Everett,  Mass. 
(Tr.  3768).  Koppers  set  out  to  acquire  control  of  Brock¬ 
ton  Gas  Light  Company  (App.  89) ;  and  having  acquired 
33%  ownership,  offered  to  sell  gas  to  Brockton  (App.  90) . 
Koppers  acquired  control  of  New  Haven  Gas  Light  Com¬ 
pany  and  an  interest  in  Hartford  Gas  Company  through  a 
subsidiary  (Connecticut  Gas  and  Coke  Securities  Com¬ 
pany)  ;  then  contracted  with  these  companies  for  the  sale 
of  gas  to  them  by  a  Koppers  coke  manufacturing  subsid¬ 
iary;  and  having  procured  the  contract,  sold  control  of 
these  companies  to  the  United  Gas  Improvement  Company 
(Tr.  3768-9,  3837-40,  3864,  4897-8,  4902).  (The  present 
record  is  fragmentary  on  this  episode.  The  complete  story 
appears  in  the  record  in  Hartford  Gas  Co.  v.  Securities  and 
Exchange  Commissiony  129  F.  (2d)  794  (C.C.A.  2,  1942) 
and  portions  of  it  appear  in  the  court’s  opinion  in  that 
case.) 
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In  the  light  of  these  instances,  the  Koppers  ownership 
of  stock  in  Brooklyn  Union  cannot  be  considered  as  a  cir¬ 
cumstance  having  no  relation  to  the  coal,  coke  and  gas  re¬ 
lationships  of  the  companies.  It  should  be  noted  that  Brook¬ 
lyn  Union  acquired  land  for  its  Greenpoint  site  in  1924,  and 
rejected  a  Koppers  proposal  to  sell  gas  to  Brooklyn  Union 
from  a  Koppers  plant  to  be  built  at  Bowery  Bay;  that  in 
1925  a  Koppers  vice-president  spoke  of  the  possibility  of 
“ruinous  competition”  from  Brooklyn  Union  and  the  neces¬ 
sity  of  taking  a  “strong  hold”  on  the  New  York  coke  situa¬ 
tion  and  recommended  purchase  of  Brooklyn  Union  stock; 
that  Koppers’  original  open  market  purchases  of  Brooklyn 
Union  stock  were  made  for  the  express  purpose  of  getting 
a  controlling  influence  in  Brooklyn  Union;  and  that  Amer¬ 
ican  Light  and  Traction,  in  which  Koppers  had  a  substan¬ 
tial  interest  and  on  whose  board  it  was  represented,  began 
buying  into  Brooklyn  Union  in  1926  and  1927;  and  that 
Koppers  took  over  this  stock  when  it  had  a  dispute  with  the 
management  of  American  Light  and  Traction  as  to  whether 
Koppers  should  go  forward  with  its  tentative  arrangement 
to  buy  the  Brooklyn  Union  coke  plant.  In  the  face  of  this 
history  it  cannot  be  doubted  that  the  Koppers  stock  owner¬ 
ship  in  Brooklyn  Union  is  intimately  tied  up  with  Koppers’ 
program  of  working  out  operating  relationships  in  coal, 
coke  and  gas  with  Brooklyn  Union. 

D.  Koppers1  Control  and  Controlling  Influence  Over 

Brooklyn  Union 

1.  Koppers ’  Predominating  Voting  Power  in 
Brooklyn  Union 

The  block  of  23.87  %  of  Brooklyn  Union’s  voting  stock 
held  by  Koppers  is  by  far  the  largest  single  block  of  such 
stock.  No  other  holder  holds  as  much  as  5%,  nor  is  there 
any  showing  that  any  other  holders  are  so  connected  that 
they  are  likely  to  act  in  concert  ( App.  4-5) .  Moreover,  since 
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Brooklyn  Union’s  stock  is  scattered  ( App.  331-4) ,  Koppers’ 
ownership  has  enabled  it  to  vote  from  29.33  to  32.84%  of 
the  stock  actually  voted  at  annual  meetings  of  Brooklyn 
Union  between  1929  and  1940  (Tr.  3209-10). 

Voting  power  of  this  magnitude,  especially  when  the 
remaining  holdings  are  widely  scattered  and  held  in  small 
amounts,  is  ordinarily  sufficient  for  control  of  a  corpora¬ 
tion;  and  where  control  exists  it  is  immaterial  whether  it 
arises  from  100%  ownership,  majority  ownership,  mi¬ 
nority  ownership  or  otherwise.  Petitioners’  proposition 
(Pet.  Br.  53)  that  “control”  must  arise  out  of  complete  or 
majority  ownership  or  other  structural  means  is  completely 
untenable.  On  this  point,  it  is  probably  unnecessary  to  do 
more  than  point  to  the  definitions  in  Sections  2(a)  (7)  and 
2(a)  (8)  themselves.  In  those  sections  Congress  made  it 
clear  that  the  “control”  which  it  had  in  mind  could  arise  by 
virtue  of  “ any  means  or  device  whatsoever .”  (Italics  ours.) 
Language  could  make  the  scope  of  its  intention  no  clearer. 
Moreover,  the  Supreme  Court  has  passed  upon  this  question 
in  a  very  similar  situation,  Rochester  Telephone  Corp.  v. 
United  States ,  307  U.S.  125  (1939).  In  that  case,  the 
Rochester  Company  asked,  under  Section  2(b)  (2)  of  the 
Communications  Act  of  1934  (48  Stat.  1064),  47  U.S.C. 
152(b)  (2) ,  a  declaration  that  it  was  within  the  statutory 
exception  provided  by  Section  2(b)  (2) ,  which  reads  in  part 
as  follows: 

“.  .  .  nothing  in  this  chapter  shall  be  construed  to  ap¬ 
ply  or  to  give  the  Commission  jurisdiction  with  respect 
to  .  .  .  (2)  any  carrier  engaged  in  interstate  or  for¬ 
eign  communication  solely  through  physical  connec¬ 
tion  with  the  facilities  of  another  carrier  not  directly 
or  indirectly  controlling  or  controlled  by,  or  under  di¬ 
rect  or  indirect  common  control  with,  such  carrier 

77 

•  •  • 

The  record  showed  that  the  New  York  Telephone  Company 
owned  33.5%  of  the  Rochester  common  stock.  The  district 
court  said  (23  F.  Supp.  634,  636,  D.C.  W.D.  N.Y.,  1938)  : 
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“It  is  essential  to  find  what  meaning  Congress  in¬ 
tended  by  the  use  of  the  word  ‘control’ m  the  statute^ 
.  .  .  From  these  reports  it  is  clearly  indicated  that 
Congress  intended  ‘control’  as  used  in  the  statute  to  be 
broadly  construed.  In  House  Report  1850,  73  Cong.L 
Second  Session,  pp.  4,  5,  it  is  stated:  ‘No  attempt  is 
made  to  define  “control”,  since  it  is  difficult  to  do  this 
without  limiting  the  meaning  of  the  term  in  an  unfor¬ 
tunate  manner.  Where  reference  is  made  to  control 
the  intention  is  to  include  actual  control  as  well  as  what 
has  been  called  legally  enforceable  control.’  Congress 
has  recognized  the  fact  that  there  are  many  ways  in 
which  actual  control  may  be  exerted,  such  as  stock  own¬ 
ership,  leasing,  contract  and  agency.  Congress  also 
realized  that  control  may  be  exercised  ‘through  owner¬ 
ship  of  a  small  percentage  of  the  voting  stock  of  the 
corporation,  either  by  the  ownership  of  such  stock 
alone  or  through  such  ownership  in  combination  with 
other  factors.’  Broadly  used,  ‘control’  may  embrace 
every  form  of  control,  actual  or  legal,  direct  or  indi¬ 
rect,  negative  or  affirmative.”  (The  material  quoted 
by  the  Court  comes  from  Natural  Gas  Pipeline  Co.  v. 
Slattery ,  302  U.S.  300,  which  the  Court  cites.) 

On  direct  appeal  to  the  Supreme  Court,  that  Court  said 

(307  U.S.  125,  145-6)  : 

“The  record  amply  justified  the  Communications 
Commission  in  making  such  findings.  Investing  [sic] 
the  Commission  with  the  duty  of  ascertaining  ‘control’ 
of  one  company  by  another,  Congress  did  not  imply  arti¬ 
ficial  tests  of  control.  This  is  an  issue  of  fact  to  be 
determined  by  the  special  circumstances  of  each  case. 
So  long  as  there  is  warrant  in  the  record  for  the  judg¬ 
ment  of  the  expert  body  it  must  stand.  The  suggestion 
that  the  refusal  to  regard  the  New  York  ownership 
of  only  one  third  of  the  common  stock  of  the  Rochester 
as  conclusive  of  the  former’s  lack  of  control  of  the. 
latter  should  invalidate  the  Commission’s  finding ,  dis¬ 
regards  actualities  in  such  intercorporate  relations. 
Having  found  that  the  record  permitted  the  Commis  ¬ 
sion  to  draw  the  conclusion  that  it  did,  a  court  travels 
beyond  its  province  to  express  concurrence  therewith 
as  an  original  question.  ‘The  judicial  function  is  ex; 
hausted  when  tnere  is  found  to  be  a  rational  basis 
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for  the  conclusions  approved  by  the  administrative 
body/  Mississippi  Valley  Barge  Line  Co.  v.  United 
States ,  292  U.S.  282,  286-287 ;  Swayne  &  Hoyt ,  Ltd. 

!  v.  United  States ,  300  U.S.  297,  303,  et  seq.”  (Italics 
ours.) 

i  With  the  Supreme  Court’s  clear  statement  that  “con¬ 
trol”  is  not  to  be  determined  from  artificial  tests,  we  think 
that  this  Court  may  take  judicial  notice  that  a  block  of 
nearly  24%  of  the  voting  stock,  without  competition  from 
other  large  blocks,  is  sufficient  for  control.  See  Morgan 
Stanley  &  Company ,  Inc.  v.  Securities  and  Exchange  Com¬ 
mission,  126  F.  (2d)  325,  328,  (C.C.A.  2, 1942)  where  the 
court  said : 

“.  .  .  The  20%  holding  of  United  is  the  largest  block 
of  voting  securities;  and  there  is  supporting  evidence 
in  the  record  showing  various  connections  between 
United  and  Columbia.  We  are  not  unaware  that  much 
less  than  a  majority  of  stock  is  frequently  sufficient 
for  purposes  of  control  .  .  .” 

Learned  Hand,  C.  J.,  concurring  in  the  same  case,  said: 

i  “I  think  we  can  take  judicial  notice  of  the  fact  that  the 
ownership  of  20%  of  the  voting  power  of  a  company 
makes  the  owner  ‘liable’  to  have  practical  control.” 

See  also  Brandeis,  Other  People's  Money  (Stokes  ed.)  Chap. 
Ill,  pp.  82-4) ;  Berle  and  Means,  The  Modem  Corporation 
and  Private  Property  (1932),  Chap.  V,  particularly  pp. 
80-84. 

There  is  absolutely  nothing  in  the  present  record  to 
rebut  the  inference  naturally  resulting  from  proof  of  Kop- 
pers’  ownership  of  this  block  of  stock,  of  the  scatteration 
of  the  remainder,  and  of  the  absence  of  competing  blocks. 
Of  itself,  proof  of  this  ownership  would  justify  the  Com¬ 
mission  in  denying  the  applications  for  declarations  that 
a  parent-subsidiary  relationship  does  not  exist,  unless  af¬ 
firmative  proof  rebutting  the  inference  arising  from  stock 
ownership  were  offered.  The  burden  of  proof  was  on  Peti- 
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tioners.  American  Gas  &  Electric  Co.  v.  Securities  and  Ex¬ 
change  Commission ,  supra;  Public  Service  Corp.  of  New 
Jersey  v.  Securities  and  Exchange  Commission,  129  F.  (2d) 
899  ( C.C.A.  3,  1942),  cert.  den.  63  Sup.  Ct.  266  (1942) 
“It  was  incumbent  upon  the  petitioner  to  bring  itself  withir, 
the  statutory  exception  it  relied  upon”.  Hartford  Gas  Co.  v. 
Securities  and  Exchange  Commission,  129  F.  (2d)  794,  796 
(C.C.A.  2, 1942). 

In  this  case,  the  evidence  not  only  failed  to  show  any 
factors  which  would  prevent  Koppers’  stock  ownership  from 
having  the  normal  effect  of  so  large  a  block,  but  the  record 
affirmatively  contained  evidence  showing  circumstances 
indicating  that  many  members  of  Brooklyn  Union's  official 
personnel  would  have  no  interest  in  opposing  Koppers,  and 
would  have  some  interest  in  being  willing  to  accommodate 
Koppers.  The  personal  relationships  do  show  that  Koppers' 
stock  ownership,  in  so  friendly  a  milieu,  has  at  least  its 
normal  power,  and  is  recognized  as  giving  Koppers  a  voice 
in  Brooklyn  Union's  affairs  and  as  giving  Koppers  and  iti 
affiliates  preferential  claim  to  consideration  in  matters  of 
mutual  interest. 

2.  Personal  Relationships  of  Koppers  to  Brooklyn  Union 

Officials 


deKrafft  and  Koppers .  In  1927,  after  Koppers'  acqui¬ 
sition  of  Brooklyn  Union  stock,  James  H.  Jourdan,  Brookj 
lyn  Union's  then  president,  invited  Koppers  to  nominate  a 
member  of  the  Brooklyn  Union  board  (Tr.  2737) .  Similar 
offers  continued  for  several  years  (Tr.  3794-5) ,  and  at  one 
point  Jourdan  referred  to  Koppers'  “desire”  to  have  a  rep¬ 
resentative  on  the  board  (App.  353-6).  Indeed,  Paige 
(Jourdan's  successor)  took  the  position  that  Koppers  wa^ 
‘‘entitled”  to  the  selection  of  the  director  (Tr.  2741),, 
Finiaiy,  Koppers  nominated  William  deKrafft,  an  indus¬ 
trial  consultant  who  was  on  a  retainer  from  Koppers  (App,, 
190),  as  a  member  of  the  Brooklyn  Union  board  (App! 
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190-193)  .10  deKrafft  is  admittedly  a  representative  of  Kop- 
pers  on  that  board.  Within  five  months  after  he  became  a 
member  of  the  board,  he  became  a  member  of  the  Brooklyn 
Union  executive  committee  (Tr.  2227-8). 

Jourdan  and  Koppers.  The  predecessor  to  Clifford  E. 
Paige,  present  president  of  Brooklyn  Union,  was  James  H. 
Jourdan.  Jourdan  maintained  close  relationship  with  Kop¬ 
pers.  As  has  already  been  stated,  Jourdan  several  times 
invited  Koppers  to  put  a  representative  on  the  Brooklyn 
Union  board.  He  corresponded  on  the  affairs  of  Brooklyn 
Union  with  H.  B.  Rust,  then  president  of  Koppers  United, 
and  habitually  reported  to  Rust  on  the  annual  meetings 
of  Brooklyn  Union’s  stockholders  (App.  331-5).  So  com¬ 
plete  was  the  understanding  between  Rust  and  Jourdan 
that  Rust  was  able  to  say  to  Jourdan:  “You  have  our  con¬ 
fidence  here  one  hundred  per  cent.”  (App.  347-8) . 

In  1930  Brooklyn  Union  issued  $18,000,000  of  deben¬ 
tures.  After  receiving  a  visit  from  Richard  K.  Mellon, 
Jourdan  arranged  with  the  National  City  Company,  which 
was  to  underwrite  the  issue, for  a  participation  of  $5,000,000 
to  be  allocated  to  the  Mellon  interests  (App.  349-352). 
Mellon  expressed  himself  as  “more  than  pleased  with  the 
allotment  of  the  new  Brooklyn  Union  bonds”  (App.  350-1) . 
The  significance  of  this  circumstance  in  this  case  is  ap¬ 
parent  from  the  fact  that  the  Mellon  interests  are  influential 
stockholders  in  Koppers  United  (Pet.  B.  15,  67).  Thus, 
Rust  thanked  Jourdan  for  the  Mellon  participation,  saying: 
“I  think  you  were  very  generous  with  our  Pittsburgh  banks, 
and  that  you  did  just  right  in  the  way  you  handled  the  whole 
thing.”  (App.  351-2). 

Paige  and  Koppers.  Paige,  present  president  of  Brook¬ 
lyn  Union,  has  invited  Koppers  representation  on  the  board 

10  deKrafft  testified  that  his  retainer  from  Koppers  does 
not  cover  his  services  as  a  director  of  Brooklyn  and  that  he 
made  it  a  condition  of  his  service  that  he  would  be  permitted 
to  use  his  own  judgment  (App.  191-2).  These  assertions,  of 
course,  do  not  alter  the  fact  that  deKrafft  is  admittedly  on  the 
Brooklyn  Union  board  as  a  representative  of  Koppers. 
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of  Brooklyn  Union  every  time  a  vacancy  occurred,  and  he 
has  informed  Koppers  of  the  name  of  every  person  selected 
to  fill  a  vacancy  (Tr.  2741-2) .  It  was  at  Paige's  invitation 
that  Koppers  designated  deKrafft  as  its  representative  on 
the  Brooklyn  Union  board.11. 

Paige  has  written  Tierney,  present  president  of  Kop¬ 
pers  United,  to  tell  about  the  events  occurring  at  an  annual 
meeting  of  Brooklyn  Union  (Tr.  3547,  4505-6),  and  he 
has  consulted  Koppers  before  taking  important  action  ( Tr. 
2802-12,  4505-7,  4512-22).  In  1937  Brooklyn  Union  was 
involved  in  a  rate  proceeding  before  the  New  York  Public 
Service  Commission.  Dan  M.  Rugg  (a  vice  president  of 
Koppers  company,  see  infra)  discussed  the  case  with  Paige 
and  reported  to  Tierney.  In  transmitting  that  report, 
Rugg  wrote  (Tr.  2802-6) : 

“Mr.  Paige  has  discussed  this  matter  with  Mr.  Coe 
[a  Brooklyn  Union  director,  see  infra]  whose  first 
impression  was  that  the  company  should  continue  the 
fight.  He  is  anxious  for  your  opinion  or  instructions 
before  his  board  meeting  next  Tuesday.” 

Paige  testified  that  “other  things  being  equal”,  he 
would  give  Koppers  a  preference  on  material  purchases 
(Tr.  3558) ,  and  Rugg,  of  Koppers,  asked  him  to  favor  cus¬ 
tomers  of  Koppers’  subsidiaries  ( App.  199-200;  Tr.  2328-9) . 

The  Coe  group  and  Koppers.  William  Robertson  Coe, 
William  Rogers  Coe,  Percival  McIntosh  and  Adrian  H. 
Larkin  are  directors  of  Brooklyn  Union.  They  are  also 
directors  of  the  Virginian  Railway  Company.  About  40% 
of  Virginian  Railway  voting  stock  was  acquired  by  the  Vir¬ 
ginian  Corporation,  a  Koppers  subsidiary,  from  the  Coes 
(Pet.  Br.,  chart  opposite  p.  1) ,  and  the  Coes  own  the  notes 
of  that  corporation,  secured  by  Virginian  Railway  stock. 

11  Paige  would  have  preferred  J.  T.  Tierney  (now  presi¬ 
dent  of  Koppers  United)  as  a  member  of  the  board  (Tr. 
2741-2) .  deKrafft  was  accepted  since,  in  Paige’s  words,  Tierney 
“was  entitled  .  .  .  to  the  designation  of  the  membership  .  .  .” 
(Tr.  2741). 
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About  34%  of  the  Virginian  Railway  stock  is  also  held  by 
the  Coes,  members  of  their  family,  and  their  trusts.12 

The  Koppers  and  Coe  interests  in  Virginian  Railway 
have  been  friendly.  Coe  expressed  the  opinion  that  it  was 
to  the  mutual  advantage  of  both  groups  to  cooperate  rather 
than  to  fight  (Tr.  2080-2) .  His  conclusion  is  supported  by 
the  basic  facts  concerning  the  dependence  of  Virginian 
Railway  on  Koppers.  The  Virginian  Railway  is  one  of  the 
links  in  the  Koppers  chain  of  vertical  operations.  In  1932, 
prior  to  the  affiliation  of  Koppers  and  Virginian  Railway, 
the  road  hauled  32%  of  Koppers"  coal  shipments  to  the 
Tidewater  base.  In  1938  it  hauled  over  61%  (Tr.  1678-9) . 
This  is  40%  of  Virginian  Railway’s  entire  Eastward  coal 
tonnage  (Tr.  2123-4).  This  coal  is  brought  to  Brooklyn 
Union  on  ships  owned  by  a  Koppers  subsidiary. 

Further,  one  of  the  important  coals  in  the  mixtures 
used  by  Brooklyn  Union  and  by  Koppers"  Seaboard  plant 
comes  from  the  Beard’s  Fork  mine,  owned  by  a  subsidiary 
of  Virginian  Railway  (Tr.  5056-7).  The  use  of  the  entire 
production  of  this  mine  by  Brooklyn  Union  and  an  admitted 
Koppers  subsidiary  makes  the  mine  more  economical  to 
operate  than  others  in  the  area  (Tr.  5057-69) . 

The  Coe  group  thus  has  a  general  interest  in  not 
crossing  Koppers,  arising  from  their  mutual  interest  in 
Virginian  Railway;  and  it  has  a  specific  interest  in  the 
continuation  of  the  arrangements  under  which  Brooklyn 
Union  consumes  Beard’s  Fork  coal.  Koppers  has  attempted 
in  various  ways  to  maintain  the  goodwill  of  the  Coes.  Coe 
helped  to  build  Johnson  &  Higgins,  a  firm  of  insurance 
brokers,  and  he  still  retains  a  “strong  sentimental  attach¬ 
ment”  to  the  firm  (Tr.  2082-3).  He  and  other  Brooklyn 
Union  officials  have  asked  Koppers  to  give  the  firm  insur- 


i  12  The  Virginian  Corporation  was  formed  as  a  step  in  sell¬ 
ing  part  of  the  holdings  of  the  Coe  family  interests  in  Virginian 
Railway  to  the  Koppers  interests.  Before  the  sale,  in  1937,  the 
Coe  interests  held  almost  complete  ownership  of  Virginian 
Railway  stock  (Tr.  2055-7) . 
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ance  business  (Tr.  1213,  663) ;  and  Hoppers  has  obliged 
(App.  362-3). 

Coe  and  Larkin  have  consulted  Tierney  of  Hoppers  on 
Brooklyn  Union  affairs  (Tr.  2067-8;  App.  363-5) . 

Summary  of  Personal  Relationships .  The  executive 
committee  of  Brooklyn  Union  on  May  1,  1940,  consisted  Of 
Coe,  Jr.,  Larkin,  Paige  and  deKrafft,  all  of  whom  have  been 
mentioned  above.  Of  Brooklyn  Union’s  nine  directors,  we 
have  mentioned  six:  deKrafft,  Paige,  and  the  four  men 
who  are  also  directors  of  Virginian  Railway. 

Thus  the  relationships  of  Hoppers  to  Brooklyn  Union’s 
officers  and  directors  afford  every  reason  to  believe  that 
Hoppers’  preponderant  stock  ownership  carries  with  it  in 
this  case  the  usual  powers  of  control  and  influence  possessed 
by  such  a  block.  Certainly,  they  present  no  circumstances 
justifying  an  inference  to  the  contrary. 


3.  Other  Relationships  Between  BrocMyn  Union  ani 

Koppers 

Reports.  Brooklyn  Union  submits  reports  of  coke  in¬ 
ventories  to  Koppers  every  ten  days  (Tr.  3666) .  Brooklyn 
Union  reports  other  operating  data  to  Koppers,  and  its 
reports  are  submitted  in  two  forms :  Brooklyn  Union’s  form 
and  the  forms  used  by  admitted  Hoppers’  subsidiaries 
(Tr.  3982,  etseq.). 

Construction .  Koppers  has  shared  substantially  in  con¬ 
struction  work  at  the  Brooklyn  Union  plant  (Tr.  2534-5). 
We  have  already  noted  that  Paige  testified  that  he  would 
favor  Koppers,  “everything  else  being  equal”  (Tr.  3558 )[. 

Underwriting  and  Loans.  We  have  already  noted  thaf; 
Jourdan  arranged,  in  a  major  financing  operation,  for 
allocation  to  the  Mellon  underwriting  interests  of  a  par¬ 
ticipation  of  $5,000,000 — more  than  25%  of  the  issue 
(see  supra).  In  addition,  while  Brooklyn  Union  was 
receiving  bank  loans  in  the  course  of  construction  of  thb 
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plant,  it  patronized  the  Mellon  interests.  Thus,  in  1928  it 
borrowed  $4,000,000  from  Union  Trust  Company  of  Pitts¬ 
burgh,  and  in  1929  another  $1,000,000,  all  of  which  was 
repaid  in  1930.  In  1928  it  borrowed  $3,000,000  from  the 
Mellon  National  Bank  of  Pittsburgh,  which  it  paid  in  1929. 
In  that  year  an  additional  $3,000,000  was  borrowed,  which 
was  repaid  in  1930  (Tr.  3597-3609) . 

These  circumstances  collectively  confirm  the  conclusion 
previously  reached,  that  Brooklyn  Union’s  management  will 
give  Koppers  a  preference  where  possible  in  matters  of 
mutual  interest. 


4.  Brooklyn  Union’s  Acceptance  of  Koppers’  Exclusive 

Position  as  Its  Supplier  of  Coal  and  Its  Market  for 

Coke 

As  has  been  stated,  Brooklyn  Union  has  always  pur¬ 
chased  all  its  coal  from  Koppers  and  sold  all  of  its  coke  to 
Koppers.  About  87  %  of  the  coal  sold  comes  from  Koppers’ 
own  mines  (see  supra) . 

Up  to  1940  the  purchase  of  coal  for  Brooklyn  Union 
was  handled  by  its  president.  Koppers’  assured  position  as 
vendor  is  demonstrated  by  the  fact  that  other  would-be 
sellers  were  referred  to  Rugg,  the  Koppers’  official  who 
was  always  consulted  on  Brooklyn  Union’s  purchases  of 
coal  (Tr.  2817-18  and  see  infra).  Paige,  the  present 
president,  determined  the  fairness  of  prices  charged  to 
Brooklyn  Union  by  no  more  detailed  study  than  to  compare 
Brooklyn  Union’s  annual  overall  operating  cost  figures  with 
those  of  the  gas  manufacturing  plant  of  Consolidated  Edison 
Company  at  Hunts  Point,  in  New  York  ( App.  242-3) .  Al¬ 
though  other  gas  producers  in  the  New  York  area  pur¬ 
chased  some  of  their  coal  from  Koppers,  the  record  is  barren 
of  evidence  that  Paige  ever  compared  their  prices  with 
those  he  paid. 

In  1940  Nickerson,  Brooklyn  Union’s  chief  engineer, 
succeeded  Paige  in  handling  the  purchase  of  coal.  His  basis 
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for  judging  the  fairness  of  prices  has  been  the  price  paid  py 
Consolidated  Edison  Company  for  its  coal.  If  those  prides 
are  not  lower,  he  regards  his  prices  as  satisfactory  (Tr. 
2529). 

Despite  Brooklyn  Union’s  large  annual  purchases  of 
coal  from  Koppers  and  sales  of  coke,  the  board  of  direc¬ 
tors  of  Brooklyn  Union  has  exercised  only  the  most  casual 
supervision  over  the  arrangements  with  Koppers.  The  pro¬ 
cedure  has  been  merely  for  Paige  to  inform  the  board  that 
he  contemplated  a  purchase  of  coal  from  Koppers  at  the 
“current  price.”  (App.  304-5,  308-9.)  There  has  been  po 
discussion  by  the  board  of  the  possibility  of  getting  better 
prices  (App.  309),  although  Koppers’  sales  to  Brooklyn 
Union  aggregate  a  very  significant  portion  of  Brooklyn 
Union’s  total  costs.  Nor  has  Brooklyn  Union  pressed  the 
question  of  whether  it  ought  not  to  be  entitled  to  better 
prices  from  Koppers  because  its  assured  use  of  nearly  the 
whole  output  of  the  Koppers’  Beard’s  Fork  mine  permits 
steadier  than  average  operation  of  that  mine,  with  result¬ 
ing  lower  fixed  costs  for  drainage,  taxes,  ventilation,  super¬ 
intendence,  etc.  (Tr.  5057-69). 

Nor  has  Brooklyn  Union  given  serious  consideration  :o 
the  possibility  of  finding  coke  markets  other  than  Koppers. 
This  is  true  although  there  have  been  unsolicited  and  un¬ 
successful  attempts  by  local  water-gas  producers  to  puri 
chase  Brooklyn  Union  coke  (App.  244-5) .  Paige’s  explana¬ 
tion  of  this  was  simple  (App.  244) : 

“Q.  Have  you  ever  thought  of  selling  some  of  your 
surplus  stock  of  coke  to  them  directly? 

A.  Yes,  I  have  thought  of  selling  coke  to  others. 

Q.  What  conclusion  did  you  come  to? 

A.  The  arrangement  I  had  with  Koppers  was  to 
sell  them  our  surplus  coke,  so  I  had  none  to  sell. 


Q.  How  long  is  it  since  you  have  looked  into  that 
question? 

A.  A  good  many  years. 
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Q.  And  why  haven’t  you  looked  into  that  ques¬ 
tion,  Mr.  Paige? 

A.  Because  my  arrangement  is  to  sell  Koppers 
our  surplus  coke.  They  buy  our  surplus  coke. 

Q.  And  because  of  that  arrangement,  you  had  no 
coke  to  sell  to  anyone  else? 

A.  Yes,  sir.” 

While  an  attempt  was  made  to  show  that  Brooklyn  Union 
could  not  meet  these  companies’  requirements  as  to  quality 
and  consistency,  it  does  not  appear  that  the  possibilities 
were  ever  seriously  explored  before  the  question  was  raised 
in  this  litigation.  In  fact,  persons  who  made  inquiries  re¬ 
garding  possible  purchase  of  coke  from  Brooklyn  Union 
were  referred  by  Paige,  Brooklyn  Union’s  president,  to 
Rugg,  the  vice-president  of  Koppers  who  from  the  time  of 
construction  of  the  plant  until  the  close  of  the  record  super¬ 
vised  or  advised  the  operations  of  Brooklyn  Union’s  coke 
plant  (App.  245). 

The  presence  of  Rugg  at  the  Brooklyn  Union  plant  em¬ 
phasizes  the  extent  to  which  that  plant  is  integrated  into 
Koppers’  operations.  Rugg  is  the  vice-president  of  Koppers 
who  was  in  charge  of  Koppers’  Brooklyn  Division  until  after 
the  close  of  the  present  record.  That  Division  engages  in 
the  wholesale  and  retail  sale  of  coke  in  Brooklyn,  Queens 
and  Long  Island.  It  markets  the  surplus  coke  of  Brooklyn 
Union  and  other  plants  in  New  Jersey,  Pennsylvania  and 
New  England.  Rugg  superintended  the  coke-oven  opera¬ 
tions  of  Brooklyn  Union’s  plant  while  it  was  operated  by 
Koppers,  and  he  remained  with  the  plant  after  its  retrans¬ 
fer  to  Brooklyn  Union  and  until  the  close  of  the  present 
record,  in  a  supervisory  and  later  a  consultative  capacity, 
spending  half-days  there  regularly  (App.  155-8,  208-12, 
233;  Tr.  1581, 1802-3) .  He  studied  operating  figures,  qual¬ 
ity  of  products,  analyses  of  coals  and  plant  production,  as 
any  other  supervisor  would  (App.  155-6).  Most  impor¬ 
tantly,  he  was  at  all  times  consulted  with  respect  to  the  pur¬ 
chasing  of  coal  (App.  156,  242) .  In  fact,  except  for  a  short 
period  in  1932  when  he  was  on  vacation,  Brooklyn  Union 
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never  purchased  coal  without  asking  Rugg's  advice  (Tr. 
1831). 

[Petitioners  have  filed  a  motion  to  have  the  case  re¬ 
manded  to  the  Commission  to  take  testimony  showing  that, 
after  the  record  was  closed  and  before  the  Commission's  de¬ 
cision,  Rugg  left  Brooklyn  for  other  fields  of  Koppers  oper¬ 
ations,  and  is  no  longer  associated  either  with  Koppers' 
Brooklyn  Division  or  with  Brooklyn  Union's  coke  plant. 
We  have  opposed  this  motion  on  legal  grounds  in  a  memo¬ 
randum  heretofore  filed.  We  also  oppose  it  because  it  is 
apparent  that  in  the  context  of  the  whole  case  this  one  fac¬ 
tor  is  not  decisive.  As  is  shown  in  the  Commission's  opinion 
and  in  this  brief,  Rugg's  relation  with  Brooklyn  Union  is 
only  on  of  many  factors  relied  on  as  supporting  the  infer¬ 
ence  of  the  control  resulting  fundamentally  from  stock 
ownership  and  interlocked  operating  relationships.  Re¬ 
moval  of  this  factor  after  a  period  of  some  14  years  during 
which  it  was  effective  in  establishing  working  relationships 
could  hardly  be  decisive,  especially  since  it  appears  on  the 
face  of  the  motion  that  Brooklyn  Union  still  pays  Koppers 
an  annual  fee  for  technical  service.] 

The  evidence  as  to  the  integration  of  Brooklyn  Union's 
coke  plant  into  Koppers'  operations  is  so  strong  as  to  indi¬ 
cate  that  this  operating  relationship  is  not  merely  a  mani¬ 
festation  of  the  Koppers'  power  to  control  Brooklyn  Union 
but  that  it  is  itself  an  independent  means  of  control. 

The  aborted  arrangement  of  the  parties  under  which 
Koppers  would  have  acquired  the  coke  plant  has  left  Brook¬ 
lyn  Union  with  a  coke  plant  producing  far  more  coke  than 
it  needs  for  its  own  use  and  with  an  enormous  appetite  for 
coal.  The  Brooklyn  Union  and  Koppers  witnesses  testified 
that  no  vendor  of  coal  other  than  Koppers  could  meet  Brook¬ 
lyn  Union's  requirement  of  high  and  low  volatile  coals  which 
are  already  mixed  in  suitable  proportions  for  coke  oven  pur¬ 
poses  when  delivered  directly  in  ships  (App.  120-4;  Tr. 
5083-6,  5092).  This  testimony,  while  the  Commission  did 
not  accept  it  as  conclusive  that  Brooklyn  Union's  reliance 
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on  Koppers  is  in  fact  inevitable  (App.  106;  see  Tr.  5040 
et  seq.)  does  conclusively  show  Brooklyn  Unions  belief  that 
it  must  rely  on  Koppers. 

The  witnesses  further  testified  that  if  Koppers  did  not 
take  off  Brooklyn  Union’s  hands  its  annual  excess  produc¬ 
tion  of  coke,  Brooklyn  Union  would  be  forced  to  the  unde¬ 
sirable  task  of  entering  the  coke  business  (App.  214,  218, 
231,  245,  255,  305,  309).  As  Paige  and  Larkin  testified, 
Brooklyn  Union  might  court  disaster  from  competition 
with  Koppers  if  it  attempted  the  independent  sale  of  coke 
(App.  255,  309) .  To  market  its  coke  independently,  Brook¬ 
lyn  Union  would  have  to  compete  with  the  Brooklyn  Division 
of  Koppers,  with  its  three  large  yards  in  the  Long  Island 
territory,  served  by  company  ships,  trucks,  garages,  drivers, 
mechanics,  helpers,  a  large  selling  organization,  service 
corps,  and  a  good-will  built  up  through  long  and  constant 
Advertising  of  the  Koppers  trademark  (App.  265-6) ,  which 
enables  Koppers  to  sell  its  coke  at  $1  to  $1.50  a  ton  more  than 
its  competitors  (App.  266) .  Koppers  has  made  this  circum¬ 
stance  clear  to  Brooklyn  Union,  as  a  “persuasive  selling 
argument”  rather  than  as  a  “threat”  (App.  255).  Again, 
the  Commission  did  not  accept  as  conclusive  the  testimony 
that  Brooklyn  Union  could  not  find  coke  outlets  in  other 
public  utility  companies  (App.  107-8) ;  but  the  testimony 
does  conclusively  show  Brooklyn  Union’s  belief  that  it 
would  be  disastrous  to  attempt  to  break  away  from  Kop¬ 
pers.13 

These  circumstances  indicate  a  further  source  of  Kop¬ 
pers’  control  over  Brooklyn  Union.  They  help  to  explain  the 

13  The  testimony  does  not  indicate,  however,  that  Koppers 
feels  itself  equally  at  the  mercy  of  Brooklyn  Union.  Koppers 
could  supply  coke  for  the  New  York  market  from  its  coke 
plants  in  New  Jersey,  Philadelphia,  and  Connecticut;  and  it 
could  carbonize  at  its  own  plants  the  coal  which  it  now  sells 
to  Brooklyn  Union.  We  do  not  suggest  that  the  Brooklyn 
Union  arrangement  is  not  useful  to  Koppers,  for  the  testimony 
is  that  it  would  cost  Koppers  25c  to  50c  a  ton  to  bring  in  coal 
from  outside  sources  (Tr.  3724-5) ;  but  the  arrangement  is 
not  as  vital  to  Koppers  as  it  is  to  Brooklyn  Union. 
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testimony  above  mentioned,  showing  the  desultory  manner 
in  which  Brooklyn  Union  officials  have  bargained  with  Kop- 
pers  with  respect  to  coal  and  coke  prices  and  their  passive 
assumption  that  Koppers  would  supply  all  of  their  coal  and 
purchase  all  of  their  coke.  Although  Baird,  a  Koppers  offi¬ 
cial  (App.  298-9),  and  other  Koppers  officials,  testified  t> 
show  that  Paige  was  a  “tough  customer”,  the  effect  of  this 
self-serving  testimony  is  completely  destroyed  by  Paige's 
own  testimony  showing  his  lack  of  careful  investigation  i:i 
the  determination  of  coal  prices,  and  his  passive  assumption 
that  Koppers  was  the  only  source  of  coal  and  the  only  avenue 
of  disposition  for  coke.  We  urge  the  Court  to  read  this  testi¬ 
mony  (App.  242-8) ,  together  with  the  testimony  of  Larkin 
showing  the  Brooklyn  Union  directors'  passive  assumptions 
to  the  same  effect  (App.  304-5,  308-9) . 

Maxwell  v.  Shell  Eastern  Petroleum  Products ,  Inc.,  90 
F.  (2d)  39  (C.C.A.  4,  1937)  illustrates  a  type  of  control 
comparable  to  the  Koppers  control  resulting  from  integrate^ 
operations.  In  that  case,  the  Shell  Company  was  held  liable 
to  taxes  as  a  “chain  automotive  service  operator”  within  a 
statutory  definition  referring  to  every  person  “who  controls 
.  .  .  the  manner  in  which  any  such  automotive  service  sta¬ 
tion  is  operated.”  The  filling  stations  in  question  were  in¬ 
dependently  owned.  Shell  could  not  dictate  the  kind  of  gas 
sold,  or  the  prices  charged;  it  had  no  power  to  cancel  the 
lease  of  any  station  during  the  term;  the  dealer  was  re¬ 
quired  to  buy  only  50%  of  its  requirement  of  Shell  product 
from  the  taxpayer;  there  was  no  restriction  on  resale  pric 
the  dealer  was  not  prohibited  from  selling  the  gas  of  other 
companies;  and  as  the  court  found,  Shell  retained  “no  right 
to  direct  the  actual  operations  of  the  filling  stations  either 
as  to  the  advertising  by  the  dealer  or  as  to  his  books  apd 
records,  or  by  otherwise  supervising  or  seeking  to  exercise 
control”.  But  the  court  found  control  because  it  could  not 
accept  as  merely  fortuitous  the  fact  that  not  a  single  one  of 
the  130  service  stations  made  during  the  taxable  year  any 
attempt  to  sell  the  product  of  any  other  oil  company  and  the 
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fact  that  they  all  used  distinctive  Shell  colors  and  sold  Shell 
products  exclusively. 

In  summary,  we  find  Koppers  holding  the  predominant 
voting  strength  in  Brooklyn  Union;  we  find  Koppers  having 
such  personal  and  business  relationships  with  friendly 
Brooklyn  Union  officials  as  to  assure  to  this  stock  ownership 
the  usual  power  of  such  a  block;  we  find  Brooklyn  Union’s 
operations  integrated  into  the  Koppers’  operations  under 
circumstances  in  which  a  break  would  push  Brooklyn  Union 
into  disastrous  competition  with  Koppers,  and  we  find  on 
the  part  of  Brooklyn  Union  conspicuous  lack  of  attention  to 
the  question  whether  its  sources,  prices,  and  qualities  of 
coal,  and  its  outlets  and  prices  for  coke  might  not  be  im¬ 
proved  by  consideration  of  business  relationships  with  per¬ 
sons  other  than  Koppers. 

Under  these  circumstances,  we  submit,  the  Commission 
properly  concluded  that  petitioners  had  not  sustained  their 
burden  under  “the  issue  raised  by  the  statute’s  negative” — 
in  other  words,  the  Commission  properly  concluded  that  the 
evidence  did  not  require  nor  even  permit  a  finding  that 
Brooklyn  Union  is  not  controlled  by  nor  subject  to  a  con¬ 
trolling  influence  by  Koppers. 

To  reach  this  conclusion,  the  Commission  did  not  find 
and  was  not  required  to  find  that  Koppers  has  overtly  im¬ 
posed  its  will  upon  a  recalcitrant  Brooklyn  Union.  Matters 
appear  to  have  run  smoothly.  It  may  well  be,  as  Petitioners 
contend,  that  the  inter-relationship  was  mutually  advan¬ 
tageous  in  its  inception,  and  has  remained  mutually  advan¬ 
tageous.  It  seems  fair  to  say  that  the  history  of  the  rela¬ 
tionships  of  the  companies  has  not  been  productive  of  oc¬ 
casions  for  exertion  of  control  against  a  management  which 
felt  that  the  interests  of  the  company  conflicted  with  those 
of  Koppers.  But  even  if  this  be  the  fact,  it  does  not  follow, 
as  Petitioners  would  have  the  Court  believe,  that  the  rela¬ 
tionship  between  the  parties  is  merely  a  business  arrange¬ 
ment  for  the  mutual  convenience  of  two  equal  contracting 
parties.  The  history  of  the  reasons  for  the  acquisition  of 
stock  ownership,  the  percentage  thereof,  the  history  of 
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friendly  personal  relationships,  and  the  history  of  operating 
relationships  from  which  Brooklyn  Union  feels  that  it  can¬ 
not  escape,  preclude  the  conclusion  that  there  is  no  power  (if 
control  or  controlling  influence  here,  merely  because  there 
has  been  no  occasion  for  open  use  of  the  power.  But  power 
of  control  or  controlling  influence  is  control  or  controlling 
influence,  and  justifies  denial  of  the  applications.  It  has 
been  so  held  in  every  case  in  which  the  argument  has  been 
made,  as  Petitioners  make  it,  that  the  statute  justifies  de¬ 
nial  of  the  application  only  if  control  or  controlling  influent^ 
has  been  exercised,  American  Gas  and  Electric  Co.  v.  Se¬ 
curities  and  Exchange  Commission ,  supra ;  Detroit  Edison 
730,  739  (C.C.A.  6  1941)  cert  den.  314  U.S.  618;  Public 
Service  Corporation  of  New  Jersey  v.  Securities  and  Ex¬ 
change  Commission ,  129  F.  (2d)  899,  903  (C.C.A.  3, 19421) 
cert.  den.  Dec.  14, 1942 ;  Pacific  Gas  &  Electric  Co.  v.  Secu¬ 
rities  and  Exchange  Commission ,  127  F.  (2d)  378,  382,  384 
(C.C.A.  9,  1942)  (rehearing  pending) ;  Rochester  Tele¬ 
phone  Corp.  v.  United  States ,  307  U.S.  125.  The  conclusio 
reached  in  these  cases  was  not  due  to  any  failure  to  call  tne 
legislative  history  to  the  attention  of  the  courts.  The  co 
in  all  of  the  cases  had  the  legislative  history  before  the: 
Indeed —  far  from  it  being  true  that  “certain  factors  rele¬ 
vant  to  the  construction  of  Clause  (iii)  apparently  were  not 
called  to  the  Court’s  attention”  in  the  American  Gas  case 
(Pet.  Br.  54) — we  sent  to  the  Clerk,  at  the  request  of  the 
Justices  sitting  in  that  case,  on  January  13 1943  a  letter  col¬ 
lecting  all  of  the  legislative  history  on  Sections  2(a)(7)  an| 
2(a)  (8)  which  Petitioners  in  the  present  case  have  no 
cited.  This  legislative  history  was  thus  before  the  Cou: 
when  the  American  Gas  case  was  decided  a  few  weeks 
later.14 

14  One  particular  portion  of  the  legislative  history  is  par- 
ticularly  apposite  in  view  of  the  argument  (Pet.  Br.  14-16) 
based  on  the  circumstance  that  the  Commission  has  not  in 
this  case  found  certain  facts  upon  which  it  has  relied  in  other 
cases  of  the  same  nature.  This  argument  assumes  that  the 
means  of  control  invariably  follow  the  same  patterns.  The 
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We  do  not  here  dwell  on  the  arguments  which  could 
i  be  made  from  legislative  history  in  support  of  the  courts’ 
construction  of  control  and  controlling  influence  as  includ¬ 
ing  the  power  of  control  or  controlling  influence,  for  we 
think  that  the  validity  of  this  construction  is  sufficiently 
demonstrated  by  the  policy  of  the  statute  itself.  This  stat¬ 
ute  is  designed  to  'prevent  the  use  of  holding  company 
control  to  the  injury  of  the  subsidiary,  its  investors,  and 
consumers.  Its  action,  therefore,  is  prospective ,  and  the 
tests  of  Sections  2(a)  (7)  and  2(a)  (8)  are  designed  to 
make  it  applicable  whenever  control  or  controlling  influence 
1  can  be  exercised,  and  the  possibility  of  overreaching  ex¬ 
ists.  American  Gas  &  Electric  case;  Detroit  Edison  case, 
at  739 ;  Pacific  Gas  &  Electric  case,  at  384. 

;  E.  The  Standards  of  Public  Interest  and  Protection  of 

Investors 

i  To  the  extent  that  the  Commission’s  conclusion  rests 
on  Clause  (iii)  of  Sections  2(a)  (7)  and  2(a)  (8) ,  there  re¬ 
mains  the  question  whether  the  controlling  influence  is  such 
as  to  make  it  “necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers”  to 
regulate  the  relationships  of  the  companies  in  question  under 
the  Act.  Since  the  purpose  of  the  statute  is  to  prevent  the 
occurrence  of  evil,  not  to  punish  it,  it  is  unimportant 


complete  dissimilarity  of  the  factual  relationships  in  this  case 
1  to  those  of  any  other  case  under  Sections  2  (a)  (7)  and  2  (a)  (8) 
heretofore  considered  by  the  Commission  shows  the  fallacy  of 
this  assumption.  In  both  the  Senate  and  House  Reports  on 
the  draft  bills  which  led  to  the  Act  (S.  Kept.  No.  621,  p.  23, 
and  H.R.  Rept.  No.  315,  p.  9,  74th  Cong.,  1st  Sess.)  the  Com¬ 
mittees  explained  the  function  of  the  phrase  “exercising  a 
controlling  influence  over  the  management  or  policies  of  a 
utility  company”  in  Section  2(a)  (7)  as  follows:  “The  flexibil¬ 
ity  here  provided  is  necessary  in  order  that  Title  I  can  meet  the 
!  varied  and  subtle  forms  which  corporate  interrelationships 
1  have  in  the  past  and  will  in  the  future  take”. 
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whether  Brooklyn  Union  has  been  harmed  by  its  past  rela¬ 
tions  with  Koppers.15 

It  was  said  in  the  Detroit  Edison  case  (pp.  739-40) 
and  substantially  repeated  by  this  Court  in  the  American 
Gas  and  Electric  case : 

“The  prime  factors  .  .  .  are  the  size  and  extent  of  the 
company  involved,  the  inter-company  relationship,  the 
distribution  of  its  securities  ana  the  opportunity  pre¬ 
sented  because  of  the  relationship  between  the  parent 
and  subsidiary  for  excessive  charges  for  services,  con¬ 
struction  work,  equipment  and  materials,  and  the 
transactions  entered  into  in  which  evil  may  result  be¬ 
cause  of  the  absence  of  arm^ -length  bargaining  or 
restraint  of  free  and  independent  competition  ”  ( Italics 
supplied.) 

In  the  present  case,  it  is  not  significant  that  Koppers 
does  not  appear  to  have  directed  the  policy  of  Brooklyn 
Union  with  respect  to  such  matters  as  internal  accounting, 
depreciation,  dividend  rates,  etc.  (Pet.  Br.  15).  The  Public 
Utility  Holding  Company  Act  was  designed  to  prevent  thp 
occurrence  of  evil  not  only  with  respect  to  accounting  prac¬ 
tices,  dividends  and  capital  structure  (Section  1(b)  (3)  ), 
but  also  with  respect  to  services,  construction  work  and 
other  contracts  where  there  may  be  “an  absence  of  arms- 
length  bargaining  or  .  .  .  restraint  of  free  and  independ¬ 
ent  competition”  (Section  1(b)  (2) ).  It  is  with  respect 
the  operating  relationships  of  the  type  referred  to  in  Sec¬ 
tion  1(b)  (2),  rather  than  with  respect  to  accounting  or 
dividends,  that  Koppers  is  primarily  interested  in  Brooklyn 
Union.  In  the  light  of  the  purpose  of  the  Act  to  remove  the 
opportunity  for  evil,  and  in  the  light  of  the  evidence  con- 


15  After  the  close  of  the  present  record  Koppers  was  held 
liable  to  Brooklyn  Union  in  the  amount  of  $346,358.35,  ip 
derivative  suits  brought  by  stockholders  of  the  latter  comj- 
pany,  for  the  profits  made  by  Koppers  and  its  affiliates  on  man¬ 
agement  contracts  with  Brooklyn  Union.  Weis  v.  Coe  et  al 
Sup.  Ct.  N.Y.,  N.Y.  County,  Special  Term,  Part  IV,  April  2, 
1943.  It  will  be  noted  that  stockholders,  not  Brooklyn  Union’! 
management,  prosecuted  this  cause  of  action. 


40 


Argument 


cerning  the  relationship  of  the  companies,  it  is  clear  that 
Congress  contemplated  the  application  of  the  Act  in  situa¬ 
tions  of  this  character. 

i  An  instance  of  the  need  for  regulatory  scrutiny  of  the 
relationships  between  Brooklyn  Union  and  Koppers  was 
seen  in  the  story  of  the  expansion  of  Brooklyn  Union’s  gas 
producing  capacity.  Instead  of  going  through  with  its  earlier 
plans — arrived  at  prior  to  Koppers’  stock  interest — for  the 
construction  of  a  balanced  plant  as  its  chief  engineer  (then 
superintendent)  preferred,  Brooklyn  Union  was  induced  to 
construct  an  unbalanced  plant.  This  had  the  effect  of  mak¬ 
ing  Brooklyn  Union  a  supplier  of  coke  for  Koppers  and 
made  its  consumers  dependent  on  the  coke  market,  while  a 
balanced  plant  would  have  left  Brooklyn  Union  and  its  con¬ 
sumers  free  of  any  such  extraneous  influences  on  rates. 
Not  without  significance  is  the  fact  that  the  Public  Service 
Commission  of  New  York  in  1930  thought  that  it  would 
have  no  effective  power  to  regulate  the  relationship  between 
Brooklyn  Union  and  Koppers  in  the  event  of  a  transfer  of 
legal  title  to  the  gas  plant. 

It  is  true  that  the  Public  Service  Commission  of  New 
York  has  jurisdiction  over  Brooklyn  Union’s  rates.  But, 
controlling  influences  may  be  exerted  subtly  where  indirec¬ 
tion  is  deemed  necessary,  and  one  of  the  cardinal  reasons 
for  the  passage  of  the  Act  was  to  insure  that  local  regula¬ 
tion  of  utilities  would  not  be  thwarted  by  subtle  controlling 
influences  exerted  by  out-of-state  interests.16  Where,  as 


16  See  e.  g.,  Sections  12  and  13.  The  concern  of  Congress 
over  the  monopolistic  influence  over  utilities  by  their  material 
suppliers  was  shown  as  early  as  1924,  when  there  was  intro¬ 
duced  in  the  Senate,  S.  Res.  286  (68th  Cong.,  2d  Sess.)  charg¬ 
ing  General  Electric  Company  with  exercising  undue  control 
over  the  electric  power  industry  through  its  security  holdings  in 
Electric  Bond  and  Share  Company,  which  it  had  organized  to 
hold  securities  received  in  exchange  for  electrical  equipment. 
The  Senate  subsequently  adopted  S.  Res.  329  (68th  Cong.,  2d 
Sess.)  directing  the  Federal  Trade  Commission  to  investigate 
this  matter.  Shortly  thereafter.  General  Electric  disposed  of  its 
holdings  of  Electric  Bond  and  Share. 

In  the  case  of  Koppers'  Relation  with  Brooklyn  Union 
there  is  present  not  only  this  supplying  of  material  (coal)  to 
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here,  the  stock  interest  is  so  great  and  is  coupled  with  close 
day-to-day  business  dealings  between  the  putative  parent 
and  subsidiary,  the  need  for  regulation  is  heightened  and 
the  controlling  influence  is,  therefore,  “such  ...  as  to 
make  it  necessary  or  appropriate  in  the  public  interest  or 
for  the  protection  of  investors  or  consumers”  to  regulate 
the  relationships  of  these  companies  under  the  Act. 

Under  these  circumstances,  the  Commission  properly  de¬ 
nied  the  application  of  Koppers  United  under  Sections 
2(a)  ( 8) ,  because  it  could  not  make  the  findings  required  by 
Clauses  (i)  and  (iii).  The  application  of  Koppers  Com¬ 
pany,  the  wholly-owned  subsidiary  of  Koppers  United  usei 
as  the  “intermediary  company”  through  which  Koppers 
United  controls  Brooklyn  Union,  was  therefore  properly  de¬ 
nied  under  Clause  (ii)  of  Section  2(a)  (7).  The  evidence 
also  supports  the  Commission's  conclusion  that  it  could  ne  t 
find  that  Koppers  Company  does  not  exercise  a  controlling 
influence  over  Brooklyn  Union,  and  accordingly  justifies  the 
denial  of  the  Koppers  Company  application  under  clause 
(iii)  of  Section  2(a)  (7). 


III.  The  Holding  Company  -  Subsidiary  Relationship 
Between  Koppers  Company  and  Eastern  Gas 
and  Fuel  Associates. 

As  appears  from  the  chart  (Pet.  B.  opposite  p.  1), 
Koppers  United  owns  (through  a  wholly-owned  subsidiary, 
Fuel  Investment  Associates)  28.36%  of  the  voting  powejr 
of  Eastern  and  owns  an  additional  14.59%  through  Kop¬ 
pers  Company,  another  wholly-owned  subsidiary.  Eastern 
is  an  admitted  subsidiary  of  Koppers  United.  The  question 

the  utility,  as  was  true  in  the  General  Electric  situation,  but 
also  the  purchase  of  goods  (coke)  from  the  utility.  Moreover, 
Koppers,  is  the  sole  supplier  of  coal  and  the  sole  purchaser  of 
the  resultant  coke.  Furthermore,  the  purchase  of  generating 
equipment  by  electric  utilities  is  sporadic,  while  Koppers’ 
sales  of  coal  to  and  purchases  of  coke  from  Brooklyn  Union 
are  continuous. 
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is  whether  Eastern  and  Koppers  Company  stand  in  a 
parent-subsidiary  relationship  by  virtue  of  the  Koppers 
Company  ownership  of  the  14.59%  of  the  stock  of  Eastern. 

The  Commission  denied  the  application  of  Eastern  to 
be  declared  not  to  be  a  subsidiary  of  Koppers  Company 
under  Section  2(a)  (8)  because  it  concluded  that  it  could 
not  make  any  of  the  requisite  statutory  findings  ( App.  95-7, 
128-9) .  The  Commission  denied  the  application  of  Koppers 
Company  to  be  declared  not  to  be  a  holding  company  be¬ 
cause,  with  respect  to  the  relationship  of  Koppers  Company 
and  Eastern,  it  concluded  that  it  could  not  make  the  find¬ 
ings  required  by  Clauses  (ii)  and  (iii)  of  Section  2(a)  (7). 
If  the  Commission’s  conclusion  was  right  on  either  Clause 
!  (ii)  or  Clause  (iii) ,  its  decision  must  be  affirmed. 

The  record  shows  that  in  the  entire  history  of  Koppers 
Company  only  three  of  its  twenty-three  board  members 
have  had  no  connection  with  Koppers  United  as  officer  or 
director  (App.  95).  J.  T.  Tierney,  president  and  chairman 
of  the  board  of  Koppers  United,  is  chairman  of  the  boards 
of  Koppers  Company  and  of  Eastern  (App.  319) .  Thus  in 
management  terms,  Koppers  Company  is  an  alter  ego  for 
Koppers  United.  Admittedly,  the  executive  committee  of 
Koppers  United  determines  not  only  the  policies  of  that 
company  but  also  those  of  Eastern  and  of  Koppers  Com¬ 
pany  (App.  321-2) . 

Koppers  Company  is  one  of  the  two  wholly-owned  ad¬ 
mitted  subsidiaries  through  which  Koppers  United  owns 
and  votes  its  42.95%  of  the  voting  securities  of  Eastern. 
It  is  a  sheer  quibble  to  argue  that  Koppers  United  does  not 
have  to  use  the  14.59%  owned  through  Koppers  Company 
to  exercise  its  control  over  Eastern,  and  that  the  shares 
owned  through  Fuel  Investment  Associates  have  outvoted 
the  public  at  meetings  ( Pet.  Br.  69) .  The  fact  that  Koppers 
United  could ,  by  using  the  Koppers  Company  14.59  % ,  swing 
a  total  vote  of  almost  43%  (or  nearly  a  majority)  of  all 
voting  power  effectively  ensured  its  control  of  any  meeting; 
this  alone  might  account  for  the  apathy  of  the  public  holders. 
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In  contrast  to  the  ordinary  corporate  form  of  organization 
where  public  stockholders  ordinarily  lack  effective  repre¬ 
sentation,  the  public  interests  in  Eastern,  a  common-law 
trust,  are  represented  among  the  trustees  ( App.  322) .  Who 
can  tell  whether  the  independent  trustees  of  Eastern  would 
permit  Eastern’s  president  to  take  orders  from  the  president 
of  Koppers  United  (App.  322)  if  Koppers  United  held  only 
28.36%  of  the  voting  power,  instead  of  nearly  an  absolute 
majority?  But  it  is  idle  to  speculate  as  to  what  would  hap¬ 
pen  if  Koppers  United  controlled  only  28.36%,  not  42.95%, 
of  Eastern.  It  does  control  42.95%,  and  it  is  obvious  that 
its  control  of  Eastern  rests  on  its  entire  stock  ownership 
and  that  no  portion  of  that  control  can  be  considered  as 
secondary  to  or  in  reserve  to  the  other.  With  only  a  slight 
stretch  of  Petitioners’  logic,  Fuel  Investment  Associates 
could  argue  that  14.59%  voting  control  is  sufficient  ks 
against  scattered  holdings,  and  that  therefore  Koppers 
United  controls  Eastern  through  Koppers  Company  rather 
than  through  the  holdings  of  Fuel  Investment  Associates. 

Accordingly,  the  Commission  could  not  make  the  find¬ 
ing  under  Clause  (ii)  of  either  Section  2(a)  (7)  or  Section 
2(a)  (8)  that  Koppers  Company  is  not  an  intermediairy 
company  through  which  control  of  Eastern  is  exercised  by 
Koppers  United. 

Moreover,  with  its  14.59%  voting  interest  and  its  inti¬ 
mate  affiliation  with  Fuel  Investment  Associates  through 
a  common  parent  and  common  officers,  Koppers  Company 
can  clearly  exercise  a  controlling  influence  “( either  aloije 
or  pursuant  to  an  arrangement  or  understanding  with  ode 
or  more  other  persons)  ”  over  Eastern,  so  that  the  Commis¬ 
sion  could  not  make  the  finding  required  by  Clause  (iii)  df 
Section  2(a)(7).  Conversely,  for  the  same  reason,  Eastern 
is  subject  to  the  controlling  influence  “  (either  alone  or  pur¬ 
suant  to  an  arrangement  or  understanding  with  one  olr 
more  other  persons)”  of  Koppers  Company,  so  that  the 
Commission  could  not  make  the  finding  required  by  Clause 
(iii)  of  Section  2(a)  (8). 
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At  the  very  least,  even  if  these  affirmative  conclusions 
that  controlling  influence  exists  are  not  supported  by  the 
record,  it  is  clear  that  the  record  did  not  permit  the  Com¬ 
mission  to  make  the  findings  which  the  statute  makes  pre¬ 
requisite  to  granting  the  applications — that  control  and 
controlling  influence  do  not  exist. 

Accordingly,  the  Commission  properly  denied  the  ap¬ 
plications  in  so  far  as  they  involve  the  relationships  of 
Koppers  Company  and  Eastern  Gas  and  Fuel  Associates. 

CONCLUSION 

The  order  appealed  from  should  be  affirmed  and  the 
prayers  of  the  respective  petitions  for  review  should  be 
denied. 

'  Respectfully  submitted, 

John  F.  Davis, 

Solicitor , 
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IN  THE 

United  States  Court  of  Appeals 

for  the  District  of  Columbia. 


No.  8404. 

KOPPERS  UNITED  COMPANY,  Petitioner , 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 


No.  8403. 

KOPPERS  COMPANY,  Petitioner, 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 


No.  8481. 

EASTERN  GAS  AND  FUEL  ASSOCIATES,  Petitioner, 

v. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 


REPLY  BRIEF  FOR  PETITIONERS. 


L 

ISSUES  WITH  RESPECT  TO  THE  BROOKLYN 
UNION  GAS  COMPANY. 

(Causes  No.  8404  and  No.  8403) 

The  Commission *s  Brief  heretofore  filed  in  these  proceed¬ 
ings  makes  the  following  points  to  which  we  desire  to  reply  d 


1.  Koppers’  ownership  of  23.87%  of  Brooklyn  Union’s 
stock  is  of  itself  sufficient  for  practical  control  of  which 
fact  the  Court  may  take  judicial  notice  (Commission’s 
Brief  6,  21-25). 

2.  Koppers  acquired  its  Brooklyn  Union  stock  to  obtain 
control  of  that  company  in  order  that  Brooklyn  Union’s 
coke  production  facilities  might  be  integrated  with  Kop¬ 
pers’  operations  (Commission’s  Brief  6,  16,  17). 

3.  The  friendly  relationships  between  Koppers  and 
Brooklyn  Union’s  management  and  directors  indicate  that 
Koppers’  stock  ownership  in  Brooklyn  Union  will  carry 
its  ordinary  weight  (Commission’s  Brief  6,  25-29). 

4.  Brooklyn  Union  buys  all  of  its  coal  from  and  sells  all 
of  its  surplus  coke  to  Koppers  under  circumstances  which 
indicate  that  Brooklyn  Union  feels  itself  at  the  mercy  of 
Koppers  in  these  respects  and  that  Koppers  exercises  con¬ 
trol  of  Brooklyn  Union  through  these  arrangements  (Com- 
tnission’s  Brief  6,  12-15,  18-21,  30-38). 

5.  It  is  necessary  or  appropriate  in  the  public  interest 
to  subject  Brooklyn  Union  to  regulation  under  the  Act  as 
a  subsidiary  company  of  Koppers  (Commission’s  Brief  6, 
38-41). 

i  6.  The  term  “control”,  found  in  Clause  (i)  of  Sections 
2(a)(7)  and  2  (a)(8)  of  the  Act,  is  unlimited  in  its  scope 
(Commission’s  Brief  22-23). 

7.  Control  or  controlling  influence  need  not  actually  be 
exercised,  but  it  is  sufficient  that  susceptibility  to  domina¬ 
tion  exists  (Commission’s  Brief  37,  38). 

i  8.  The  case  of  Weis  v.  Coe,  judgment  in  which  was  en¬ 
tered  by  the  Supreme  Court  of  New  York  on  April  23, 1943, 
held  Koppers  liable  to  Brooklyn  Union  for  profits  made 
by  Koppers  on  management  contracts  with  Brooklyn  Union 
(Commission’s  Brief  39,  note  15). 
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ARGUMENT. 


1.  Is  Koppers’  ownership  of  23.87%  of  Brooklyn  Union’s 
stock  of  itself  sufficient  for  practical  control  of  which  fact 
the  Court  may  take  judicial  notice  (Commission’s  Brief  6, 
21-25)  t 

The  Commission  in  its  Brief  has  gone  considerably  be¬ 
yond  the  position  which  it  took  in  its  Findings  and  Opinion 
as  to  the  effect  of  Koppers’  stock  ownership  in 
Brooklyn  Union.  In  its  Findings  and  Opinion  it  merely 
said  that  this  stock  ownership  must  be  given  “very  consid¬ 
erable  weight”  in  disposing  of  the  applications  (Petition¬ 
ers’  App.  99).  We  have  pointed  out  that  the  Record  is 
bare  of  any  indication  that  Koppers’  stock  owner¬ 
ship  has  ever  been  used  to  influence  Brooklyn  Union’s 
management  or  policies  in  any  manner  whatsoever  and  that 
the  Commission’s  position  was  based  on  nothing  more  than 
mere  speculation  which  resulted  in  the  conclusion  that  the 
future  would  be  just  the  opposite  of  the  past  (Petitioners 
Brief  59-61). 

The  Commission  in  its  Brief,  significantly,  does  not  at¬ 
tempt  to  refute  our  argument.  It  is  forced  in  the  light  of 
the  facts  to  go  beyond  the  position  which  it  took  in  its  Find¬ 
ings  and  Opinion  and  to  say  in  effect  that  not  only  may  it 
disregard  all  past  experience,  but  that  it  need  not  even  spec¬ 
ulate,  and  that  23.87%  of  stock  ownership  is  sufficient  of 
itself  without  more  to  constitute  control. 

The  Court  will  be  interested,  we  think,  to  compare  this 
position  with  that  of  the  Commission  in  other  cases.  In 
American  Gas  and  Electric  Company  v.  Securities  and 
Exchange  Commission,  decided  by  this  Court  February  1, 
1943,  Electric  Bond  and  Share  owned  17.51%  of  the  vot¬ 
ing  securities  of  American  Gas,  yet  the  Commission  con¬ 
ceded  that  the  holding  company  did  not  “control”  within 
the  meaning  of  Clause  (i)  of  Section  2  (a)(8).1 


1  The  dissenting  opinion  of  Mr.  Justice  Stephens  states  (note  2) : 

‘‘The  Commission  does  not  contend  that  American  Gas  is  ‘controlled 
by  Bond  and  Share  within  the  meaning  of  that  word  of  Clause  (i)  o 
Section  2(a) (8).  .  . 
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In  Detroit  Edison  Co.  v.  Securities  and  Exchange  Com¬ 
mission ,  119  F.  (2d)  730  (C.  C.  A.  6th,  1941) ;  cert,  denied, 
314  U.  S.  618,  62  Sup.  Ct.  105,  86  L.  Ed.  497  (1941),  the 
North  American  Company  owned  19.28%  of  the  voting  se¬ 
curities  of  Detroit  Edison,  yet  the  Court  held  (119  F.  (2d) 
738) : 

“There  is  no  evidence  in  the  record  that  petitioner  is 
controlled  ...  by  the  North  American  Company.  .  .  .” 

In  Hartford  Gas  Co.  v.  Securities  and  Exchange  Commis¬ 
sion,  129  F.  (2d)  794,  796  (C.  C.  A.  2d,  1942),  a  group  of  af¬ 
filiated  holding  companies  owned  21.98%  of  the  voting  se¬ 
curities  of  Hartford,  yet  the  Court  and  the  Commission 
pade  no  finding  of  control,  but  only  held  that  the  proof 
failed  to  satisfy  the  conditions  of  Clause  (iii)  regarding 
controlling  influence.  The  same  is  true  of  Pacific  Gas  <& 
Electric  Co.  v.  Securities  <&  Exchange  Commission,  127  F. 
(2d)  378  (C.  C.  A.  9th,  1942)  (rehearing  granted). 

Even  in  Public  Service  Corporation  of  New  Jersey  v. 
Securities  and  Exchange  Commission,  129  F.  (2d)  899 
(C.  C.  A.  3rd,  1942) ;  cert,  denied,  63  Sup.  Ct.  266  (1942), 
where  two  holding  companies  owned  42.3%  of  the  voting  se¬ 
curities  of  Public  Service,  and  control  under  Clause  (i)  of 
Section  2  (a)(8)  was  found  to  exist,  neither  the  Commis¬ 
sion  nor  the  Court  held  that  42.3%  stock  ownership  consti¬ 
tuted  control  as  a  matter  of  law. 

In  support  of  this  extreme  position  the  Commission  cites 
Morgan  Stanley  &  Co.,  Inc.  v.  Securities  Exchange  Commis¬ 
sion,  126  F.  (2d)  325  (C.  C.  A.  2d,  1942),  but  all  that  the 
quoted  portion  of  the  Court’s  opinion  in  that  case  says  on 
the  point  is  that  much  less  than  a  majority  of  stock  is  “fre¬ 
quently  sufficient”  for  purposes  of  control  (Commission’s 
Brief  24).  Neither  do  the  facts  of  that  case  support  the  Com¬ 
mission’s  position  here.  The  question  there  involved  was 
whether  Morgan  Stanley  was  an  affiliate  of  Dayton 
Power  &  Light  Company  under  Section  2(a)  (11)  (D) 
of  the  Act  and  the  issue  was  whether  there  was  “liable 
to  be  an  absence  of  arm’s-length  bargaining”  be- 
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tween  Morgan  Stanley  and  Dayton.2  One  of  the  links  in  the 
chain  of  asserted  influence  by  Morgan  Stanley  over  Dayton 
was  The  United  Corporation’s  ownership  of  20%  of  the 
voting  securities  of  Columbia  Gas  &  Electric  Company, 
which  brought  Columbia  within  the  statutory  definition  of  a 
subsidiary  company  of  United  found  in  Section  2(a)  (8)  (A) 
of  the  Act.  No  application  had  been  brought  by  either  of 
the  parties  under  Section  2(a)(8)  of  the  Act  to  have  Colum¬ 
bia  declared  not  to  be  a  subsidiary  company  of  United  on 
the  ground  that  no  control  and  no  controlling  influence  ex¬ 
isted,  and  there  was  supporting  evidence  in  the  record  show¬ 
ing  various  connections  between  United  and  Columbia.  The 
Court  merely  held  that  in  the  absence  of  any  such  applica¬ 
tion  by  the  parties  under  Section  2(a)(8)  the  Commission 
was  warranted  in  relying  upon  the  statutory  definition. 
The  most  that  can  be  said  for  the  Commission’s  position 
here  is  that  in  the  Morgan  Stanley  case  the  Court  took 
judicial  notice  of  the  fact  that  the  ownership  of  20%  of  the 
stock  of  a  company  might  he  sufficient  to  control.3  The 
same  is  true  of  the  concurring  opinion  by  Mr.  Justice 
Learned  Hand  and  the  portions  of  Mr.  Justice  Brandeis’ 
earlv  work  and  that  of  Messrs.  Berle  and  Means  cited  bv 
the  Commission  (Commission’s  Brief  24). 

We  have,  then,  in  the  present  proceedings  a  situation 
where  the  Commission  evidently  is  unable  effectively  to 
support  the  position  taken  in  its  Findings  and  Opinion  and 
is  forced  to  argue  that  the  holding  of  23.87  %  of 


2  We  have  already  pointed  out  that  where,  as  in  Section  2(a)  (11)  (D), 
Congress  intended  that  mere  susceptibility  to  domination  was  enough  it  used 
language  which  plainly  indicated  that  purpose  (Petitioners’  Brief  57). 

3  The  full  statement  of  the  Court  on  this  point  (126  F.  (2d)  328)  is  as 
follows : 

“Columbia  has  never  carried  through  any  attempt  to  have  the  Com¬ 
mission  find  that  it  is  within  the  exceptions  of  Section  2(a)(8);  and  in 
the  absence  of  such  action  by  Columbia,  the  Commission  is  warranted  in 
relying  on  the  statutory  definition  of  a  subsidiary  company.  Furthermore, 
the  20%  holding  of  United  is  the  largest  block  of  voting  securities;  and 
there  is  supporting  evidence  in  the  record  showing  varu/us  connections 
between  United  and  Columbia.  We  are  not  unaware  that  much  less  than 
a  majority  of  stock  is  frequently  sufficient  for  purposes  of  control,  and  we 
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the  voting  stock  of  a  company  constitutes  as  a  matter  of 
law  control  of  that  company.  It  would  thus  rewrite  the 
statute  so  as  to  include  in  it  what  Congress  failed  to  include, 
namely,  a  proviso  that  no  company  owning  more  than  23% 
of  the  stock  of  another  company  could  bring  an  applica¬ 
tion  under  Sections  2(a)(7)  or  2(a)(8)  of  the  Act. 

Though  Congress  intended  to  impose,  according  to  Sena¬ 
tor  Wheeler,  only  a  prima  facie  presumption  of  control 
even  if  40 %  of  the  stock  is  held  (Petitioners’  Brief  61)  and 
though,  according  to  the  Commission  itself  when  it  was  de¬ 
fending  the  constitutionality  of  the  Act,  this  was  merely  for 
the  purpose  of  facilitating  administration  of  the  Act  (Pe¬ 
titioners’  Brief  62),  the  Commission  now  seeks  to  make 
the  presumption  irrebuttable  where  stock  ownership  ex¬ 
ceeds  23%. 

2.  Did  Koppers  acquire  its  Brooklyn  Union  stock  to  ob¬ 
tain  control  of  that  company  in  order  that  Brooklyn  Union’s 
coke  production  facilities  might  be  integrated  with  Kop¬ 
pers’  operations  (Commission’s  Brief  6, 16, 17)  ? 

I  Although  the  Commission  in  its  Brief  states  in  the  Sum¬ 
mary  of  Argument  that  Koppers’  stock  in  Brooklyn  Union 
was  acquired  for  this  purpose,  there  is  nothing  in  that  por¬ 
tion  of  the  Brief  devoted  to  Koppers’  acquisition  of  Brook¬ 
lyn  Union  stock  which  supports  any  such  position  (Com¬ 
mission’s  Brief  16,  17). 4  The  only  statements  in  the  Brief 
which  have  the  least  tendency  to  support  it  are  references 


see  no  reason  to  contest  the  legislative  view  that  10%  may  be  sufficient” 
(Italics  supplied). 

i  Moreover,  the  Court  was  not  unanimous  in  its  decision  of  the  'Morgan  Stan¬ 
ley  case,  and  in  a  trenchant  dissenting  opinion  Mr.  Justice  Chase  said  (p. 
335) : 

“.  .  .  The  Commission  at  long  length,  by  extremely  tenuous  and  subtle 
deductions,  finally  guessed  itself  into  believing  that  there  were  subtle 
relationships  which  supported  its  ultimate  conclusion  .  .  .  the  Commission 
merely  suspected  what  it  concluded  in  this  regard.” 


*  Weis  v.  Coe,  Exhibit  B,  Finding  68,  infra,  p.  42,  held  that  Koppers  did 
not  acquire  its  Brooklyn  Union  stock  for  the  purpose  of  dominating,  con¬ 
trolling  or  influencing  Brooklyn  Union. 
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to  a  letter  from  Donald  MaeArthur,  a  Koppers  Vice  Presi¬ 
dent,  to  H.  B.  Rust,  then  President  of  Koppers,  written  Jan¬ 
uary  10, 1925.  These  references  show  that  MaeArthur  was 
interested  in  preventing  Brooklyn  Union  from  constructing 
a  coke  plant  which  would  provide  competition  for  Koppers 
in  the  Long  Island  coke  market  (Commission’s  Brief  15, 16, 
21).  Such  an  attitude  would  be  a  perfectly  understandable 
one  on  MaeArthur ’s  part,  but  it  is  not  the  same  thing  as  a 
desire  to  “integrate”  any  such  plant  with  Koppers’  opera¬ 
tions.  It  will  be  noted  that  the  letter  was  written  over  two 
years  before  Koppers  acquired  its  first  Brooklyn  Union 
stock  in  1927  (being  3%  or  4%  of  the  outstanding 
stock)  (Petitioners’  App.  32),  and  that  it  was  on  June  18, 
1926,  a  year  before  Koppers  made  its  first  acquisition,  that 
Koppers  obtained  the  contract  for  the  construction  of 
Brooklyn  Union’s  coke  plant  (Tr.  3068),  which  was,  fur¬ 
thermore,  to  be  a  balanced  plant  with  little  coke  to  sell 
(Petitioners’  App.  216;  Petitioners’  Brief  34).  We  sub¬ 
mit,  therefore,  that  not  only  does  the  Record  not  support 
an  argument  that  Koppers  made  its  1927  acquisition  of 
Brooklyn  Union  stock  for  the  purpose  of  “integrating” 
the  new  plant  with  Koppers’  operations,  but  it  does  not 
even  support  any  inference  that  the  stock  was  purchased 
because  of  any  fear  that  Brooklyn  Union  would  enter  into 
competition  with  Koppers  in  the  sale  of  coke  on  Long 
Island. 

As  we  have  pointed  out,  the  20,000  shares  of  Brooklyn 
Union  stock  purchased  by  Koppers  in  July  of  1927 
constituted  only  3 %  or  4%  of  the  stock  of  Brooklyn  Union 
outstanding  at  that  time  (Petitioners’  Brief  32,  note  17). 
The  balance  of  the  stock  was  acquired  in  1928, 
as  a  result  of  the  dispute  with  American  Light  and  Traction 
Company  and  The  United  Light  and  Power  Company,  de¬ 
scribed  on  pages  34  and  35  of  our  Brief.  The  testimony  is 
undisputed  that  the  large  block  of  stock  was  acquired  at 
that  time  primarily,  if  not  entirely,  to  settle  this  dispute 
(Petitioners’  App.  293;  Petitioners’  Brief  35). 
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I  Finally,  even  if  it  be  inferred  that  the  purpose  of  Hop¬ 
pers*  acquisition  of  Brooklyn  Union  stock  was  to  “  inte¬ 
grate’*  the  coke  plant  with  Hoppers*  operations,  that  fact 
has  long  since  ceased  to  be  persuasive  with  regard  to 
whether  Hoppers  exercises  control  or  a  controlling  influ¬ 
ence  over  Brooklyn  Union  at  the  present  time.  Whatever 
may  have  been  in  the  minds  of  Donald  Mac  Arthur,  who  died 
in  1930  (Tr.  3765),  and  of  H.  B.  Rust,  who  retired  in  1933 
(Tr.  1223)  and  died  in  1936  (Tr.  3892),  the  question  of  con¬ 
trol  or  controlling  influence  must  be  determined  as  of  the 
present  time,  and  we  submit  that  the  state  of  mind  of  these 
two  men  more  than  fifteen  years  ago  is  utterly  immaterial  to 
the  issues  here  presented. 

!  3.  Do  the  friendly  relationships  between  Hoppers  and 
Brooklyn  Union’s  management  and  directors  indicate  that 
Hoppers  stock  ownership  in  Brooklyn  Union  will  carry  its 
ordinary  weight  (Commission’s  Brief  6,  25-29)  ? 

The  Commission,  in  its  Findings  and  Opinion,  character¬ 
ized  the  few  contacts  between  officials  of  the  two  companies 
as  constituting  a  “close  and  intimate  relationship”  (Peti¬ 
tioners’  App.  116,  117),  as  a  “special  relationship”  (Peti¬ 
tioners*  App.  123),  and  as  “intimate  business  connections” 
(Petitioners*  App.  123).5  We  have  demonstrated  the  utter 
unreasonableness  of  these  characterizations  when  tested 
against  the  basic  facts  (Petitioners*  Brief  18-29).  The  Com¬ 
mission  has  failed  to  favor  the  Court  with  an  answer  to  the 
arguments  which  we  there  made  and  in  its  Brief  it  retreats 
to  the  point  where  these  personal  relationships  are  indica¬ 
tive  of  nothing  more  than  a  situation  where  Hoppers*  stock 
Ownership  will  have  an  opportunity  to  carry  its  “ordinary 
weight”  (Commission’s  Brief  29).  It  is  interesting  to  note 
in  this  connection  that  in  the  Commission  *s  Memorandum  in 
Opposition  to  Petitioners*  Application  for  Leave  to  Adduce 

i  5  Such  a  phrase  is  used  only  once  in  the  Commission ’s  Brief,  at  page  15, 
where  there  is  a  reference  to  “intimate  personal  relationships”,  although  at 
jiage  26  there  is  a  reference  to  a  “close  relationship.” 
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Additional  Evidence,  heretofore  filed  in  this  Court,  the  Com¬ 
mission  characterized  the  personal  relationships  of  the  par¬ 
ties  as  “distinctly  secondary”  in  importance.  We  are  will¬ 
ing  to  accept  such  a  characterization  by  the  Commission  of 
its  own  case,  and  we  pause  merely  to  point  out  to  the  Court 
the  fact  that  since  the  Record  was  closed  in  these  proceed¬ 
ings  three  of  the  four  directors  of  Brooklyn  Union  ivhom  the 
Commission  considered  to  stand  in  a  special  relationship  to 
Koppers  (Petitioners’  App.  121)  are  no  longer  members 
of  the  board  of  directors 

William  Robertson  Coe  resigned  from  Brooklyn  Union’s 
board  of  directors  on  May  27,  1942,  Adrian  H.  Larkin  died 
on  February  23,  1942,  and  Percival  J.  McIntosh  resigned 
from  the  board  on  June  24,  1942.  (Weis  v.  Coe,  Exhibit  B, 
Finding  6,  infra,  p.  39.)  At  the  present  time,  therefore,  the 
personal  relationships  between  Koppers  and  Brooklyn 
Union’s  management  and  directors  are  even  more  tenuous 
than  at  the  time  the  Record  was  closed  in  these  proceed¬ 
ings.  We  submit  that  the  Commission  was  well  advised 
to  change  its  position  to  the  extent  that  it  now  goes  no 
further  than  to  argue  that  a  mere  failure  to  quarrel  some¬ 
how  adds  to  the  assumed  power  of  control  which  Koppers’ 
ownership  of  23.87%  of  Brooklyn  Union’s  stock  alone 
gives  it. 

4.  Does  Brooklyn  Union  buy  all  of  its  coal  from  and  sell 
all  of  its  surplus  coke  to  Koppers  under  circumstances 
which  indicate  that  Brooklyn  Union  feels  itself  at  the  mercy 
of  Koppers  in  these  respects  and  that  Koppers  exercises 
control  of  Brooklyn  Union  through  these  arrangements 
(Commission’s  Brief  6,  12-15,  18-21,  30-38)  f 

We  have  argued  that  these  business  relationships 
are  in  no  way  connected  with  Koppers’  stock  interest 
in  Brooklyn  Union,  but  would  have  come  into  exis- 

c  The  Commission  has  also  brought  to  the  attention  of  the  Court  matters 
occurring  subsequent  to  the  closing  of  the  Record,  regarding  Brockton  Gas 
Light  Company  (Commission’s  Brief  12,  note  4),  Dan  M.  Rugg  (Commis¬ 
sion’s  Brief  33)  and  the  case  of  Weis  v.  Coe  (Commission’s  Brief  39,  note  15). 
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tence  even  had  no  such  stock  interest  ever  existed ;  that  the 
relationships  have  been  advantageous  to  Brooklyn  Union; 
that  the  terms,  admittedly  fair  to  both  parties,  have  been 
arrived  at  through  arm’s-length  bargaining;  and  that  no 
inference  as  to  control  or  controlling  influence  can,  there¬ 
fore,  reasonably  be  drawn  from  their  existence  (Petitioners’ 
Brief  29-51). 

The  Commission  in  its  Brief  does  not  meet  this  argument 
squarely.  It  does  not  dispute  the  fact  that  Koppers  obtained 
the  contract  for  construction  of  the  coke  plant  in  1926,  before 
Koppers  owned  a  single  share  of  Brooklyn  Union  stock  (Pe¬ 
titioners’  Brief  32) ;  that  the  agreement  for  the  sale  of  the 
plant  to  Koppers  was  reached  in  1927,  when  Koppers  owned 
only  3%  or  4%  of  Brooklyn  Union’s  then  outstand¬ 
ing  stock  (Petitioners’  Brief  32) ;  that  the  number  of  ovens 
in  the  plant  was  increased  from  74  to  90  after  the  tentative 
agreement  for  the  sale  of  the  plant  to  Koppers  had  been 
made  (Petitioners’  Brief  33) ;  and  that  the  whole  series  of 
business  relationships  arising  out  of  the  operation  of  the 
coke  plant  by  Brooklyn  Union  came  about  because  of  the 
decision  of  the  New  York  Public  Service  Commission  re¬ 
fusing  to  approve  the  sale  of  the  plant  to  Koppers  (Peti¬ 
tioners’  Brief  36,  37).  Respondent  does  not  dispute  that 
these  relationships  have  been  beneficial  to  Brooklyn  Union 
(Commission’s  Brief  36).  Indeed,  it  attempts  to  make  cap¬ 
ital  out  of  the  advantages  which  they  provide  that  com¬ 
pany  by  arguing  that  the  present  relationship  is  more 
“vital”  to  Brooklyn  Union  than  it  is  to  Koppers  (Commis¬ 
sion’s  Brief  34,  note  13).  We  take  it,  therefore,  that  the 
Commission  does  not  dispute  the  fact  that  the  Brooklyn 
Union  management  has  perfectly  good  business  reasons  for 
engaging  in  these  transactions,  and  we  submit  that  this  re¬ 
moves  from  the  case  any  possibility  of  a  reasonable  infer¬ 
ence  that  the  business  relationships  have  come  about  as  the 
result  of  an  exercise  by  Koppers  of  any  control  or  control¬ 
ling  influence  over  Brooklyn  Union.  Indeed,  the  Commis¬ 
sion  in  its  Brief  speaks  several  times  of  “a  relationship  of 
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interdependence”  between  Koppers  and  Brooklyn  Union 
(Commission’s  Brief  15,  19). 

The  Commission  cites  Maxwell  v.  Shell  Eastern  Petro- 
>  leum  Products,  Inc.,  90  F.  (2d)  39  (C.  C.  A.  4th,  1937), 

but  fails  to  state  all  of  the  facts  involved  in  that  case 
(Commission’s  Brief  35).  The  North  Carolina  tax  statute 
there  involved  included  within  the  definition  of  “  chain 
automotive  service  operator”  not  only  one  who  con¬ 
trols  the  manner  in  which  such  service  station  is  op¬ 
erated,  but  also  one  who  controls  “by  lease  or  by  contract 
.  .  .  the  kind  or  kinds,  character  or  brand  or  brands  of 
merchandise  which  are  sold  therein”.  A  sales  contract  be¬ 
tween  Shell  and  each  of  its  dealers  was  executed  contem¬ 
poraneously  with  the  lease  referred  to  in  the  Commission’s 
t  statement  of  the  case,  which  contract  called  for  the  sale  and 

purchase  of  the  dealer’s  requirements  of  Shell  products. 
Shell  was  authorized  to  put  up  its  usual  advertising  signs 
on  the  premises  and  the  dealer  was  forbidden  to  remove 
them.  Shell  retained  the  right  to  paint  the  premises  with 
a  distinctive  color  and  to  obliterate  colors  of  other  sup¬ 
pliers.  In  its  decision  the  Court  pointed  out  that  the  terms 
of  the  contract  gave  Shell  control  over  the  premises.  No 
other  oil  company  would  be  willing  to  sell  its  products  at  a 
Shell  station,  and  indeed,  if  the  Shell  pumps  and  equipment 
were  used  for  such  purpose  it  would  be  in  violation  of  an¬ 
other  North  Carolina  statute  forbidding  the  sale  of  such 
,  products  from  any  pump  or  container  other  than  one  bear¬ 

ing  the  correct  trademark.  Thus,  the  court  held  that  Shell 
came  within  the  definition  of  “chain  automotive  service  op¬ 
erator”  because  it  controlled  the  “brands  of  merchandise” 
sold  at  the  stations.  As  the  court  said  (90  F.  (2d)  42) : 

“The  taxpayer  has  made  but  another  attempt  to 
evade  the  burden  of  chain  store  taxation  while  retain¬ 
ing  the  advantages  that  flow  from  the  operation  of 
many  places  of  distribution  of  its  products  under  its 
general  control.” 
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We  submit  that  this  case  affords  no  support  whatever  to 
any  argument  that  business  relationships  such  as  vre  have 
in  the  instant  proceedings  constitute  of  themselves  control 
of  another  company,  and  we  do  not  believe  that  any  case 
will  be  found  which  does  so  hold. 

i  Whatever  be  the  Commission’s  theory  on  this  point,  there 
is  certainly  no  warrant  for  the  statement  in  its  Summary  of 
Argument  that  ‘‘Brooklyn  Union  feels  itself  at  the  mercy  of 
Koppers  in  these  respects”  (Commission’s  Brief  6).  There 
is  no  support  for  this  statement  in  the  main  body  of  the 
Brief  except  the  declaration  on  page  34  that  the  testimony 
shows  that  Brooklyn  Union  believes  that  it  is  better  to  do 
business  with  Koppers  than  to  make  some  other  arrange¬ 
ments.  We  need  hardly  say  that  every  party  to  a  business 
transaction  feels  the  same  w*ay  or  he  would  not  enter  into 
the  transaction. 

Furthermore,  the  testimony  does  not  indicate  that 
Brooklyn  Union  is  at  the  mercy  of  Koppers  any 
more  than  Koppers  is  at  the  mercy  of  Brooklyn  Union. 
With  regard  to  coal,  the  Commission’s  Findings  and 
Opinion  indicate  clearly  its  belief  that  Brooklyn  Union 
could  find  other  sellers  of  coal  (Petitioners’  App.  106).  In¬ 
deed,  common  sense  leads  to  the  inference  that  Koppers  is 
more  dependent  on  Brooklyn  Union  than  is  Brooklyn  Union 
On  Koppers,  since  if  it  lost  Brooklyn  Union’s  business  Kop¬ 
pers  would  have  to  find  another  customer  for  its  coal.7 
With  regard  to  coke,  the  Commission  in  its  Findings  and 
Opinion  intimated  that  Brooklyn  Union  should  go  into  the 
coke  business  (Petitioners’  App.  113),  but  in  its  Brief  con¬ 
tents  itself  with  stating  that  the  testimony  shows  Brooklyn 
Union’s  “belief”  that  it  w^ould  be  disastrous  to  attempt  to 
break  away  from  Koppers  (Commission’s  Brief  34).  Cer- 
tainlv  if  there  ever  was  a  situation  vrhich  called  for  the 
business  judgment  of  those  in  a  position  of  responsibility, 

7  The  Commission  argues  that  Koppers  could  carbonize  at  its  own  plants 
the  coal  which  it  now  sells  to  Brooklyn  Union  (Commission’s  Brief  34,  note  13), 
but  this  theory  ignores  the  problem  of  what  Koppers  would  do  with  the  coal 
which  it  now  carbonizes  at  those  plants. 
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the  question  of  whether  Brooklyn  Union  should  go  into  the 
coke  business  is  that  situation.  In  the  light  of  the  evi¬ 
dence  presented  in  the  case  (Commission’s  Brief  34;  Peti¬ 
tioners’  App.  113,  note  31),  it  is  almost  absurd  to  suggest 
that  Brooklyn  Union  should  seriously  consider  any  other 
method  of  marketing  its  surplus  coke.  This  being  so,  we 
can  only  say  that  there  is  no  occasion  for  any  control  to  be 
exercised  by  Koppers  over  Brooklyn  Union  or  for  that 
matter  by  Brooklyn  Union  over  Koppers.  As  we  have  here¬ 
tofore  stated,  the  economic  facts  of  the  situation  have  con- 
trolled  the  acts  of  the  parties  and  influenced  the  forms  of 
their  business  relationships  (Petitioners’  Brief  39). 

The  Commission  argues  that  there  has  been  a  pas¬ 
sive  attitude  on  the  part  of  the  Brooklyn  Union  man¬ 
agement  with  regard  to  the  prices  wdrich  Brooklyn  Union 
has  paid  Koppers  for  coal  (Commission’s  Brief  30,  31,  35). 
It  states  that  Brooklyn  Union  officials  have  bargained  with 
Koppers  in  a  “desultory  manner”8  and  that  they  have 
made  a  “passive  assumption”  that  Koppers  would  supply 
all  of  their  coal  and  purchase  all  of  their  surplus  coke.  It 
characterizes  the  testimony  of  Paige,  the  President  of 
Brooklyn  Union,  as  showing  a  “lack  of  careful  investiga¬ 
tion  in  the  determination  of  coal  prices”  and  “a  passive  as¬ 
sumption  that  Koppers  was  the  only  source  of  coal.” 

It  is  easy,  of  course,  for  the  Commission  to  criticize  the 
manner  in  which  Mr.  Paige  runs  The  Brooklyn  Union  Gas 
Company.  Yet  he  has  been  its  principal  executive  officer 
since  1935  (Petitioners’  App.  117),  and  might,  until  the 
Commission  spoke,  have  been  presumed  to  know  the  gas 
business.  In  his  support,  we  cite  the  following  facts. 

First,  it  is  undisputed  that  Brooklyn  Union  paid 
no  more  than  a  fair  price  for  coal  (Petitioners’ 

s  We  request  the  Court  to  read  the  testimony  describing  how  these  negotia¬ 
tions  are  carried  on  (Petitioners’  App.  29S-299)  and  thus  judge  this  matter 
for  itself.  We  submit  that  the  entire  pattern  of  negotiations  is  no  different 
from  that  which  would  be  found  in  the  case  of  any  other  coal  customer.  It  is 
of  interest,  also,  that  when  Baird,  who  represents  Koppers  in  these  negotia¬ 
tions  with  Brooklyn  Union,  first  entered  upon  this  work,  no  one  ever  told 
him  Koppers  owned  stock  in  that  company  (Tr.  4044). 
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Brief  43;  Petitioners’  App.  119,  note  37).  The  Commis¬ 
sion  intimates  that  Paige’s  comparison  of  Brooklyn  Union’s 
figures  on  the  cost  of  gas  with  those  of  Consolidated  Edison 
Company  of  New  York  was  not  a  sufficient  check.  This 
seems  to  us  rather  captious  and  comes  to  nothing  more  than 
a  complaint  that  Paige  did  not  double  check  when  his  own 
method  disclosed  to  his  own  satisfaction  that  he  was  pay¬ 
ing  a  fair  price  for  coal.  In  other  words,  the  Commission’s 
complaint  is  that  he  did  not  check  by  some  other  method 
which  would  have  disclosed  the  same  facts.  Nickerson’s 
basis  for  judging  the  fairness  of  the  price  of  coal  has  been 
the  price  paid  by  Consolidated  Edison  Company  for  its  coal, 
and  the  Commission  infers  that  even  this  method  is  not  suf¬ 
ficient  (Commission’s  Brief  31),  although  Consolidated  Edi¬ 
son  Company  has  the  only  comparable  coke  plant  located 
in  the  vicinity  of  the  Brooklyn  Union  plant  (Tr.  3568).  What 
better  standard  of  comparison  could  there  be  than  the  price 
which  it  paid  for  its  coal? 

As  a  matter  of  fact,  Paige’s  method  of  checking  coal 
prices  (and  coke  prices  as  well)  by  comparing  his  figures  on 
the  cost  of  gas  with  those  of  Consolidated  Edison  is  prob¬ 
ably  the  best  way  of  determining  whether  he  is  paying  too 
much  for  his  raw  materials  or  receiving  too  little  for  his  by¬ 
products.  The  method  used  by  utilities  in  computing  the 
cost  of  gas  is  to  credit  against  the  cost  of  operation  of  the 
plant  and  the  raw  materials  used  therein  the  gross  amount 
received  for  coke  and  the  other  by-products  (Tr.  3999).  If 
coal  is  costing  too  much  or  if  the  by-products  are  being  sold 
for  an  inadequate  price,  this  fact  will  necessarily  show  up 
in  the  final  figures  on  the  cost  of  gas.  The  fact  that  Paige’s 
figures  indicated  that  he  was  producing  gas  for  less 
than  Consolidated  Edison  was  producing  it  in  a  some¬ 
what  larger  plant  (Tr.  1666-1672,  2003,  2724)  was  the  best 
possible  evidence  that  he  was  doing  a  good  job  not  only  on 
the  plant  operation,  but  also  on  the  purchase  of  his  raw  ma¬ 
terials  and  the  sale  of  his  by-products.  We  submit  that  it 
is  not  for  the  Commission  to  say  that  this  method  generally 
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used  in  the  utility  business  is  inadequate  and  shows  a  pasj 
sive  attitude  on  the  part  of  Brooklyn  Union  officials. 

Second,  we  point  out  that  during  much  of  the  time  since 
1934,  coal  prices  have  been  regulated  by  the  Federal  Gov¬ 
ernment.  ( Weis  v.  Coe,  Exhibit  B,  Finding  30,  infra , 
p.  41).  While  minimum  prices  were  in  effect  by  gov¬ 
ernmental  fiat  it  would  be  unlawful  for  Koppers  to  sell  or 
Brooklyn  Union  to  purchase  coal  at  prices  less  than  those 
established  by  the  various  governmental  authorities,  and 
Brooklyn  Union  was  paying  the  prices  so  established. 
There  was  therefore  no  possibility  during  that  time  for 
Brooklyn  Union  to  secure  lower  coal  prices. 

Third,  as  evidence  that  there  was  an  active  effort  to  re¬ 
duce  prices  when  the  occasion  warranted  it,  we  cite  Rugg’s 
activities  before  the  Federal  Coal  Commission,  as  a  result 
of  which  he  succeeded  on  behalf  of  Brooklyn  Union  in  ob¬ 
taining  lower  prices  for  Beards  Fork  coal,  which  is  one  of 
the  principal  coals  used  by  Brooklyn  Union  (Tr.  2315-2317, 
2321-2323,  2326,  2327). 

We  may  sum  up  this  whole  matter  as  to  coal  by  saying 
that  it  is  admitted  by  the  Commission  that  Brooklyn  Union 
paid  no  more  than  a  fair  price  for  coal;  that  the  methods 
by  which  its  management  checked  the  fairness  of  coal  prices 
were  reasonable  and  showed  that  Brooklyn  Union  paid  no 
more  than  a  fair  price;  that  during  a  considerable  part  of 
the  past  eight  years  coal  was  purchased  by  Brooklyn  Union 
at  minimum  prices  fixed  by  the  Federal  Government  so  that 
there  was  no  possibility  of  getting  a  lower  price ;  that  when 
the  occasion  demanded  it,  successful  efforts  were  made  to 
get  the  price  fixed  by  the  Federal  Government  lowered  on 
one  of  the  principal  coals  used  by  Brooklyn  Union ;  and  that 
the  Commission’s  position  amounts  at  most  to  an  assertion 
that  the  officials  of  Brooklyn  Union  should  have  wasted  their 
time  in  establishing  what  they  already  knew,  namely,  that 
the  prices  they  were  paying  for  coal  were  perfectly  fair, 
reasonable  and  no  more  than  was  being  paid  by  the  only 
other  purchaser  in  a  like  position  in  New  York  Harbor. 
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With  respect  to  coke,  the  Commission  is  wrong  in  infer¬ 
ring  that  Brooklyn  Union  should  have  looked  into  the  pos¬ 
sibility  of  selling  coke  to  persons  other  than  Koppers,  and 
in  citing  in  support  thereof  Paige ’s  explanation  that  he  did 
not  care  to  sell  to  other  local  water  gas  producers  because 
he  had  an  arrangement  to  sell  Koppers  all  his  surplus  coke. 
We  have  previously  dealt  with  this  matter  (Petitioners’ 
Brief  47).  Koppers  was  already  selling  to  these  other 
water  gas  producers  coke  produced  at  Koppers’  plant  at 
Kearny,  New  Jersey,  and  had  been  doing  so  since  the  early 
1920s  (Petitioners’  App.  218;  Tr.  1590,  3897).  If  any  in¬ 
ference  is  to  be  made  from  the  failure  of  Brooklyn  Union 
to  interest  itself  in  this  class  of  business,  it  must  be  that 
the  Brooklyn  Union  officials  knew  that  Koppers  would  not 
sit  back  and  allow  this  business  to  be  taken  away  from  it 
and  then  continue  to  pay  as  high  a  price  for  the  balance  of 
Brooklyn  Union’s  coke.  It  would  appear  that  Paige  knew 
that  he  could  not  eat  his  cake  and  have  it  too,  even  if  the 
Commission  does  not  seem  to  realize  it. 

1  Finally,  we  wish  to  say  a  word  about  the  Commission’s 
statement  that  the  operations  of  the  Brooklyn  Union  coke 
plant  have  been  “integrated”  with  Koppers’  operations 
(Commission’s  Brief  6,  36).  The  use  of  this  word  adds 
nothing  to  the  facts  shown  by  the  Record.  When  it  has 
been  said  that  Brooklyn  Union  purchases  all  of  its  coal 
by  or  through  Koppers  and  sells  Koppers  all  of  its  surplus 
coke,  all  the  facts  have  been  stated.  To  use  the  word  “in¬ 
tegrate”  is  to  intimate  that  somehow  Brooklyn  Union  has 
become  a  part  of  the  Koppers  organization,  that  Koppers 
determines  Brooklyn  Union’s  management  or  policies,  at 
least  with  respect  to  the  coke  plant.  The  Record  shows  that 
it  does  not,  but  on  the  contrary,  that  Brooklyn  Union  runs 
its  own  plant  without  the  intervention  of  Koppers.  That 
Brooklyn  Union  obtained  advice  on  operating  problems 
from  Koppers  through  Rugg  is  amply  explained  by  the 
fact  that  when  Brooklyn  Union  took  over  the  operation  of 
the  plant  in  1931,  it  had  had  no  experience  in  its  opera- 
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tion  (Petitioners’  Brief  37).  The  fact  that  the  fee  f<jr 
these  services  has  from  time  to  time  been  reduced  fro 
$70,000  per  annum  in  1931  to  $15,000  per  annum  at  the 
present  time  shows  the  increasing  ability  of  Brooklyn  Union 
to  handle  this  operation  -without  technical  advice  from  Kop- 
pers  (W eis  v.  Coe,  Exhibit  B,  Finding  23,  infra,  p.  40). 

Since  the  Commission  has  mentioned  on  page  33  of  its 
Brief  the  departure  of  Rugg  from  Brooklyn,  we  would  like 
to  point  out  certain  additional  considerations  in  that  con¬ 
nection.  Our  Application  for  Leave  to  Adduce  Additional 
Evidence  points  out  that  Rugg  left  Brooklyn  on  May 
1,  1942,  to  manage  the  construction  and  operation  of  Kop- 
pers’  synthetic  rubber  plant  located  near  Pittsburgh,  Penn¬ 
sylvania,  and  that  he  has  not  been  replaced  by  any  other 
adviser  or  supervisor  at  Brooklyn  Union.  In  view  of  these 
facts,  what  becomes  of  the  Commission’s  statement  in  its 
Findings  and  Opinion  (Petitioners’  App.  119)  regarding 
Koppers’  need  to  have  Rugg  in  Brooklyn  to  maintain  “sp<|>t 
control  over  the  production  of  coke  and  to  preserve  Brook¬ 
lyn  Union’s  status  as  an  exclusive  coal  customer  of  Kop¬ 
pers”,  or  its  statement  that  Rugg  had  a  “dominant  position 
with  respect  to  the  purchase  of  coal”  (Petitioners’  App. 
119,  note  36)  ?  Some  three  pages  of  the  Commission’s  Find¬ 
ings  and  Opinion  were  devoted  to  Rugg  (Petitioners’  Apjo. 
118-121),  and  his  name  was  mentioned  in  passing  on  son^e 
eight  other  occasions  (Petitioners’  App.  107,  118, 124).  Yet 
in  its  Memorandum  in  Opposition  to  Petitioners’  Applica¬ 
tion  for  Leave  to  Adduce  Additional  Evidence  the  Commis¬ 
sion  takes  the  position  that  his  departure  is  immaterial. 
Thus,  the  Commission’s  position  would  appear  to  be  that  if 
Rugg  is  in  Brooklyn  it  is  a  most  material  fact,  but  that  his 
absence  from  Brooklyn  is  of  no  importance.  In  oth^r 
words,  the  disappearance  of  a  material  fact  is  immaterial. 

The  Commission  states  that  “Rugg’s  relation  with 
Brooklyn  Union  is  only  one  of  many  factors  relied  on  as 
supporting  the  inference  of  control”  and  that  removal  of 
this  factor  after  a  period  of  fourteen  years  can  hardly  be 


decisive  (Commission’s  Brief  33).  We  do  not  claim,  of 
course,  that  it  is  decisive  of  the  whole  case,  but  we  do  main¬ 
tain  that  Rugg’s  departure  from  Brooklyn  is  of  consider¬ 
able  importance  in  testing  the  reasonableness  of  a  Com¬ 
mission  opinion  which  takes  three  pages  to  empha¬ 
size  his  importance  in  the  alleged  control  of  Brook¬ 
lyn  Union  by  Koppers.  While  Rugg  was  in  Brook¬ 
lyn  the  Commission  characterized  him  as  the  means 
by  which  Koppers  exercised  control  over  the  types 
and  quantities  of  coal  consumed  by  Brooklyn  Union 
in  its  coke  oven  plant  (Commission’s  Brief  14). 
Now  that  he  is  no  longer  there,  it  is  not  apparent 
how  it  is  that  Koppers  exercises  such  control.  Cer¬ 
tainly  if  Koppers  had  a  “need  to  maintain  spot  control” 
(Petitioners’  App.  119)  for  fourteen  years  the  need  must 
still  be  present,  yet  the  supposed  means  of  exercising  the 
control  no  longer  exists.  The  truth  is,  of  course,  that  there 
never  was  any  such  necessity  for  Koppers  exercising  that 
sort  of  control  over  Brooklyn  Union.  The  fact  that  Brook¬ 
lyn  Union  took  Rugg’s  advice  on  the  purchase  of  coal  needs 
no  explanation.  Brooklyn  Union  paid  a  fee  for  Rugg’s  ser¬ 
vices  because  it  needed  his  advice,  and  it  would  certainly  be 
strange  if  after  paying  for  his  services  it  refused  to  take 
advantage  of  them.  The  whole  matter  amounts  to  nothing 
more  than  that  Brooklyn  Union  in  its  production  of  coke  for 
sale  in  the  market  is  compelled  to  produce  coke  which  can 
be  sold  in  that  market.9  This  necessity  is  not  unique  with 
Brooklyn  Union.  No  manufacturer  will  produce  goods 
which  cannot  be  sold,  and  whether  Koppers  or  someone  else 
markets  Brooklyn  Union’s  coke  or  whether  Brooklyn  Union 
markets  its  own  coke,  the  fact  will  remain  that  if  the  coke 
is  to  be  sold  instead  of  being  dumped  into  New  York  Harbor 
the  proper  types  of  coals  will  have  to  be  used  so  that  the 
coke  will  be  of  a  quality  which  customers  will  purchase. 

»  The  Commission  similarly  refers  to  the  fact,  that  Brooklyn  Union  at  one 
time  enclosed  with  its  gas  bills  circulars  advertising  Koppers’  coke,  that  it 
once  arranged  a  store  window  display  for  Koppers’  coke  and  that  it  urged  its 
employees  to  buy  Koppers’  coke.  Quite  obviously,  no  influence  on  the  part 
of  Koppers  was  needed  to  secure  these  acts  of  cooperation,  since  there  was 
every  reason  for  Brooklyn  Union  to  facilitate  the  sale  of  coke  manufactured 
by  it. 
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Before  leaving  this  subject,  we  would  like  to  point  ojit 
that  the  Commission  states  that  the  “relationship  |of 
interdependence”  between  the  two  companies  is  sub¬ 
stantially  the  same  in  terms  of  coal,  coke  and  g^s 
as  it  would  have  been  had  the  proposed  sale  of  the  coke 
oven  plant  to  Koppers  been  consummated,  that  Koppers  has 
the  same  advantage  of  assured  coal  outlet  and  assured  coke 
supply  which  it  would  have  if  it  owned  the  coke  oven  plant, 
but  without  the  risk  or  investment  (Commission’s  Brief  isl). 
Quite  obviously,  it  is  equally  true  that  Brooklyn  Union  hbs 
the  same  advantage  of  assured  coal  supply  and  assurtd 
coke  outlet  which  it  would  have  if  Koppers  owned  the 
coke  oven  plant,  but  with  the  additional  opportunity  of 
making  a  profit  on  the  coke  oven  operation. 

1Ye  have  pointed  out  that  had  the  sale  of  tie 
plant  to  Koppers  been  consummated  there  -would  have 
been  no  sale  of  coal  by  Koppers  to  Brooklyn  Union  and  jio 
sale  of  coke  by  Brooklyn  Union  to  Koppers.  There  woiild 
simply  have  been  a  situation  like  those  at  Philadelphia, 
Kearny  and  St.  Paul,  with  Koppers  owning  the  coke  pl^nt 
and  selling  the  gas  to  a  neighboring  public  utility.  We 
there  emphasized  that  Koppers  owns  not  a  single  share  of 
stock  of  the  utilities  to  which  it  sells  gas  in  those  three  lo¬ 
calities  (Petitioners’  Brief  36,  37,  50).  The  Commission 
attempts  to  meet  this  argument  by  saying  that  there  are 
other  situations  where  Koppers  sells  gas  to  utilities  in 
which  it  does  own  stock  (Commission’s  Brief  20).  |  It 
supports  this  by  citing  such  a  situation  at  Boston,  but 
gleets  to  point  out  that  in  Boston  Koppers  acquired 
utility  and  the  coke  plant  at  the  same  time  and  as  a 
of  the  same  transaction.  It  also  cites  the  instance  of 
ton  Gas  Light  Company  where,  holding  a  33.13%  stock 
ership,  Koppers  offered  to  sell  gas  to  Brockton.  It 
to  point  out  that  this  effort  was  unsuccessful  {infra,  p. 

On  all  of  these  facts,  therefore,  it  would  seem  that 
pers  can  obtain  contracts  for  the  sale  of  gas  in 
where  it  owns  stock  and  in  other  instances  where  it 
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stock.  How,  then,  does  ownership  of  stock  permit  any  in¬ 
ference  of  control  ?  The  whole  matter  is  simply  another  in¬ 
stance  of  the  Commission  guessing  itself  into  the  conclusion 
which  it  wants  to  reach. 

5.  Is  it  necessary  or  appropriate  in  the  public  interest  to 
subject  Brooklyn  Union  to  regulation  under  the  Act  as  a 
subsidiary  company  of  Koppers  (Commission’s  Brief  6,  38- 
41)? 

In  the  first  instance,  we  wish  to  emphasize  that  if  the 
Court  finds,  as  we  have  urged  (Petitioners’  Brief  55),  that 
Koppers  has  not  exercised  a  controlling  influence  over 
Brooklyn  Union,  then  there  is  no  occasion  to  consider  the 
question  of  public  interest.  In  other  words,  the  public  in¬ 
terest  clause  is  not  a  fourth  condition  wrhich  Petitioners 
must  meet  in  addition  to  the  conditions  of  Clauses  (i),  (ii) 
and  (iii),  but  is  involved  only  in  the  consideration  of  Clause 
(iii).  The  Commission  agrees  with  this  interpretation  of 
the  Act  (Commission’s  Brief  38).  Therefore,  even  if  con¬ 
trolling  influence  be  found  to  exist,  Petitioners  are  entitled 
to  prevail  unless  it  also  be  found  that  the  subsidiary  status 
must  be  imposed  in  the  public  interest  or  for  the  protection 
of  investors  or  consumers. 

The  Commission  argues  that  it  is  the  purpose  of  the 
Act  “to  remove  the  opportunity  for  evil”  in  relation¬ 
ships  between  holding  companies  and  their  statutory  sub¬ 
sidiary  companies  (Commission’s  Brief  38-40).  It  brushes 
aside,  therefore,  all  the  evidence  summarized  on  page  15  of 
our  Brief  where  we  pointed  out  that  Koppers  does  not  in¬ 
fluence  the  management  or  policies  of  Brooklyn  Union  with 
respect  to  most  matters  which  have  been  found  to  be  the 
subject  of  influence  in  the  other  cases  decided  under  Section 
2(a)  (8)  of  the  Act. 

This  Court  said  in  American  Gas  and  Electric  Com¬ 
pany  v.  Securities  and  Exchange  Commission  that  Section 
2(a)(8)  does  not  require  findings  of  the  evils  enumerated 
in  Section  1  of  the  Act  and  remarked  that  “the  statute  con¬ 
templates  that  the  Commission  will  exercise  its  control  pros¬ 
pectively”.  But  the  opinion  also  revealed  that  the  relation- 


21 


ship  between  Bond  and  Share  and  American  Gas  was  Se¬ 
cured  by  a  disproportionately  small  investment  and  tl^at 
there  had  been  large  write-nps  of  American  Gas’  properties 
while  it  wras  admittedly  under  the  controlling  influence  ^)f 
Bond  and  Share. 

No  such  conditions  have  been  found  here.  In  fact,  the 
Commission  has  not  found  the  existence  of  a  single  one  of 
the  evils  listed  in  Section  1  of  the  Act.  The  undisputed  evi¬ 
dence  is  that  such  practices  have  never  prevailed  in  the  rela¬ 
tionship  between  Koppers  and  Brooklyn  Union  (Petition¬ 
ers’  Brief  15). 

In  this  connection  it  is  worth  noting  that  all  security 
issues  of  Brooklyn  Union  must  be  authorized  and  approved 
by  the  New  York  Public  Service  Commission,  and  this  ap¬ 
proval  is  given  only  after  an  investigation  of  all  of  the 
facts  (New  York  Public  Service  Law,  Section  69)  (Tr.  2634- 
2640,  3019-3067).  Brooklyn  Union  must  keep  its  accounts 
under  the  uniform  system  prescribed  by  the  Public  Service 
Commission  which  inspects  the  books  of  Brooklyn  Union 
to  ascertain  whether  they  are  kept  in  accordance  with  the 
Public  Service  Commission’s  interpretation  of  the  Uniform 
System  of  Accounts  (Tr.  2632,  2633,  2750-2752,  2829-3016, 
3807).  Brooklyn  Union  reports  annually  to  the  Public  Ser¬ 
vice  Commission,  to  the  New  York  State  Tax  Commissioh, 
and  to  the  Securities  and  Exchange  Commission  under  tpe 
Securities  Exchange  Act  of  1934,  and  also  reports  quarterly 
to  the  Public  Service  Commission  and  the  New  York  Stock 
Exchange  (Tr.  2633,  2634).  Its  annual  reports  are  made 
on  forms  prescribed  by  the  Public  Service  Commission  (Tr. 
2633),  which  is  advised  of  all  changes  in  the  prices 
paid  for  coal  and  received  for  coke  (Tr.  2634).  Brooklyn 
Union  may  not  lend  money  except  with  the  consent  and  ap¬ 
proval  of  the  Public  Service  Commission  to  any  person 
“owning  or  holding,  directly  or  indirectly,  any  stock”  of 
Brooklyn  Union  (New  York  Public  Service  Law’,  Section 
106).  The  Public  Service  Commission  may  require  public 
bidding  on  any  w’ork  for  the  construction,  improvement  or 
extension  of  Brooklyn  Union’s  plant,  w’orks  or  system  ex- 


22 


ceeding  in  amount  $25,000  in  any  calendar  year  (New  York 
Public  Service  Law,  Section  115). 

Finally,  Section  110  of  the  New  York  Public  Service  Law 
defines  an  affiliate  of  a  public-utility  company  to  be  any 
company  which  owns  or  holds,  directly  or  indirectly,  5% 
or  more  of  its  voting  capital  stock.  Consequently, 
Koppers  is  an  affiliate  of  Brooklyn  Union.  Under  this  stat¬ 
ute  no  management,  construction,  engineering  or  other  sim¬ 
ilar  contract  between  Brooklyn  Union  and  Koppers  is  ef¬ 
fective  unless  it  is  first  filed  with  the  Public  Service  Com¬ 
mission,  and  no  charges  made  for  any  such  management, 
construction,  engineering  or  other  similar  service,  whether 
made  pursuant  to  contract  or  otherwise,  may  exceed  the 
“reasonable  cost”  of  performing  such  service.  This  stat¬ 
ute  has  been  construed  to  mean  that  Koppers  may  not  even 
make  a  reasonable  profit  in  the  performance  of  such  work 
for  Brooklyn  Union.  {Weis  v.  Coe ,  Exhibit  A,  infra ,  p.  36.) 
(See  also,  infra,  p.  28.)  . 

Moreover,  the  respondent  Commission  has  ample  power 
of  controlling  intercompany  relationships,  not  only  where 
10%  stock  ownership  exists,  but  even  where  only  5%  own¬ 
ership  exists,  for  Section  13(e)  of  the  Act  gives  it  the  broad¬ 
est  powers  over  the  performance  of  all  service,  sales  and 
Construction  contracts  between  a  public-utility  company 
and  its  affiliates  as  defined  in  Section  2(a)  (11)  of  the  Act. 
Even  if  Brooklyn  Union  be  declared  not  to  be  a  subsidiary 
company  of  Koppers  under  Section  2(a)(8),  none  the  less 
both  Koppers  Company  and  Koppers  United  Company  will 
still  be  affiliates  of  Brooklyn  Union  as  defined  in  Section 
2(a) (11)  of  the  Act  and  thereby  subject  to  the  regulation 
of  the  Commission  under  Section  13(e)  in  the  event  Kop¬ 
pers  United  Company  becomes  a  registered  holding  com¬ 
pany.10 

1  We  therefore  have  here  a  situation  where  none  of  the 
evils  which  the  Act  was  designed  to  meet  has  been  found  to 
exist ;  where  for  the  most  part  there  is  undisputed  testimony 

1°  Of  course,  if  neither  Koppers  United  Company  nor  Koppers  Company 
becomes  a  registered  holding  company  under  the  Act,  then  the  Commission 
will  have  no  jurisdiction  over  the  relationships  between  those  two  companies 
and  Brooklyn  Union,  regardless  of  the  outcome  of  these  proceedings. 
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that  they  have  never  existed;  where  Brooklyn  Union  is 
subject  to  the  most  stringent  regulation  by  the  New  York 
Public  Service  Commission;  where  the  Securities  and  Ex¬ 
change  Commission  has  the  widest  powers  of  regulation  uh- 
der  Section  13(e)  of  the  Act;  where  Koppers  cannot,  und^r 
Section  110  of  the  New  York  Public  Service  Law,  make  even 
a  reasonable  profit  on  construction,  engineering  or  other 
similar  services,  and  where  all  changes  in  the  prices  of  coal 
and  coke  bought  and  sold  by  the  parties  are  reported  to  tih|e 
New  York  Public  Service  Commission. 

We  submit  that  in  the  light  of  such  facts  the  public  in¬ 
terest  or  the  interest  of  investors  or  consumers  does  ncft 
require  that  the  subsidiary  status  be  imposed  upon  Brook¬ 
lyn  Union.11 

6.  Is  the  term  “control”,  found  in  Clause  (i)  of  Sections 
2(a)  (7)  and  2(a)  (8)  of  the  Act,  unlimited  in  its  scope  (Con 
mission's  Brief  22,  23)  ? 


The  Commission  states  that  our  argument,  found  at 
page  53  of  our  Brief,  to  the  effect  that  in  Clause  (i)  qf 
Sections  2(a)(7)  and  2(a)(8)  of  the  Act  Congress  intende 
to  cover  control  through  so-called  structural  means  is  com¬ 
pletely  untenable.  It  quotes  further  language  of  Clause  (i 
which  refers  to  the  exercise  of  control  “by  any  means  o 
device  whatsoever”  and  asserts  that  “language  could  mak 
the  scope  of  its  (Congress’)  intention  no  clearer”  (Com 
mission’s  Brief  22). 

We  would  agree  with  the  Commission  that  this  language  i 
reasonably  clear  were  it  not  for  the  fact  that  Congress  saw 
fit  to  add  Clause  (iii)  dealing  with  “controlling  influence’ 
If  “control”  as  used  in  Clause  (i)  is  as  all-inclusive  as  the 
Commission  contends,  then  there  could  have  been  no  pur 
pose  in  using  the  term  “controlling  influence”  in  Clause 
(iii),  since  anything  which  amounted  to  controlling  in 


ll  The  Commission  speaks,  at  page  40  of  its  Brief,  of  Brooklyn  Union  having 
been  “induced  to  construct  an  unbalanced  plant”.  We  reiterate  that  the  in¬ 
crease  in  the  number  of  ovens  was  decided  upon  after  agreement  had  been 
reached  on  the  sale  of  the  plant  to  Koppers  and  in  contemplation  of  tkalt 
sale  (Petitioners ’  Brief  34). 
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fluence  under  Clause  (iii)  would  amount  also  to  control 
achieved  through  influence  under  Clause  (i). 

We  do  not  quarrel  with  the  doctrine  of  Rochester  Tele¬ 
phone  Corporation  v.  United  States,  307  U.  S.  125,  59  Sup. 
Ct.  754,  83  L.  Ed.  1147  (1939),  quoted  on  page  23  of  the 
Commission’s  Brief,  that  “Congress  did  not  imply  artificial 
tests  of  control”.  But  control  through  devices  such  as  com¬ 
binations  of  stockholders  or  voting  trusts  or  majority  mem¬ 
bership  on  proxy  committees  cr  interlocking  corporate  offi¬ 
cers  or  directors,  which  Mr.  Justice  Stephens  has  character¬ 
ised  as  structural  means  of  control,  are  certainly  not  artifi¬ 
cial  tests.  They  are  well  recognized  methods  by  which  con¬ 
trol  is  achieved.  As  we  understand  the  Rochester  case,  the 
Supreme  Court  merely  held  that  the  ownership  of  only  one- 
third  of  the  voting  stock  of  the  putative  subsidiary  was  not 
conclusive  of  the  parent’s  lack  of  control.  The  Commis¬ 
sion  takes  a  long  step  when  it  jumps  from  this  negative 
holding  to  the  affirmative  proposition  that  ownership  of 
23.87  %  of  the  stock  of  another  company  is  conclusive  of  the 
exist  cnee  of  control  (Commission’s  Brief  24).  The 
Court  will  note,  furthermore,  that  the  test  of  control  in  the 
Rochester  case  was  not  limited  or  narrowed  by  any  test  of 
controlling  influence,  and  therefore  the  courts  which  passed 
Upon  the  statute  there  involved  did  not  have  the  problem 
of  statutory  construction  presented  here.  Furthermore,  we 
may  point  out,  as  stated  in  the  note  on  page  38  of  Commis¬ 
sion’s  Brief,  that  Clause  (iii)  was  included  in  the  statute 
to  meet  “the  varied  and  subtle  forms  which  corporate  inter¬ 
relationships  have  in  the  past  and  wall  in  the  future  take”. 
If  the  term  “control”  in  Clause  (i)  is  as  all-embracing  as 
the  Commission  suggests,  it  "would  have  met  these  varied 
and  subtle  forms  without  the  need  of  a  further  provision 
such  as  Clause  (iii). 

1  7.  Need  control  or  controlling  influence  actually  be  exer¬ 
cised,  or  is  it  sufficient  that  susceptibility  to  domination 
exists  (Commission’s  Brief  37,  38)  ? 

This  question  is  of  the  utmost  importance,  for  the  Com¬ 
mission  virtually  admits  that  there  has  been  no  exercise  by 
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Koppers  of  control  or  controlling  influence  over  Brooklyn 
Union  when  it  says  (Commission’s  Brief  36) : 


“It  seems  fair  to  say  that  the  history  of  the  relation¬ 
ships  of  the  companies  has  not  been  productive  of  occa¬ 
sions  for  exertion  of  control  against  a  management 
"which  felt  that  the  interests  of  the  company  conflicted 
with  those  of  Koppers”  (Italics  supplied). 

We  have  argued  (Petitioners’  Brief  55-59)  that  the  Com¬ 
mission  must  find,  in  order  to  deny  Petitioners’  applica¬ 
tions,  that  controlling  influence  has  actually  been  exercised. 
We  set  forth  there  the  following  three  reasons  why  this  con¬ 
clusion  follows  from  the  language  of  the  Act :  j 

(1)  Clause  (iii)  of  Section  2(a)(8)  is  the  exact  converse 
of  Clause  (iii)  of  Section  2(a)(7)  where  it  is  clearly 
stated  that  the  controlling  influence  must  be  exer¬ 
cised, 

(2)  If  anything  less  than  the  exercise  of  controlling  in¬ 
fluence  had  been  intended  in  Section  2(a)  (8)  (iii)  it 
would  have  been  as  clearly  stated  as  in  Section 
2(a)  (11)  (D)  where  the  statute  imposes  the  test  of 
whether  there  is  “liable”  to  be  an  absence  of  arm’s- 
length  bargaining. 

(3)  The  terms  of  Sections  2(a)(7)  and  2(a)(8)  give  the 
Commission  power  to  reserve  jurisdiction  over  cases 
where  the  applicant  is  declared  not  to  be  a  subsidiary, 
thereby  clearly  indicating  that  only  a  definitely  exer¬ 
cised  controlling  influence  justifies  the  impostion  of 
a  subsidiary  status.  Anything  less  than  actual  exer¬ 
cise  may  be  held  by  the  Commission  for  possible 
future  action. 

Similarly,  the  language  of  Section  2(a)  (7)  (i)  indicates 
a  control  which  is  in  active  operation.  Section  2(a)  (8)  (i) 
is  the  exact  converse  of  Section  2(a)  (7)  (i)  and  therefore 
clearly  refers  to  a  company  over  which  such  control  is  bemg 
actively  exercised. 

The  Commission  apparently  finds  it  difficult  to  meet 
these  arguments.  At  least  it  does  not  attempt  to  answer 
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them,  but  is  content  to  rely  upon  cases  in  other  courts 
which  have  held  that  “controlling  influence’ ’  includes  sus¬ 
ceptibility  to  domination.  In  doing  so,  however,  it  has  cited 
American  Gas  and  Electric  Company  v.  Securities  and 
Exchange  Commission,  decided  by  this  Court  (Commis¬ 
sion’s  Brief  37),  whereas  we  do  not  understand  the  opinion 
in  that  case  to  make  any  such  holding.  If  we  are  correct 
that  this  Court  did  not  so  hold,  then  the  fact  that  the  legis¬ 
lative  history  of  the  Act  was  called  to  this  Court’s  atten¬ 
tion  has  no  relevancy  to  our  exercise  argument  or  to  the 
point  the  Commission  is  trying  to  make.  We  have  exam¬ 
ined  the  briefs  filed  in  the  American  Gas  case,  and  we  can¬ 
not  find  that  the  exercise  argument  above  set  forth  with  re¬ 
gard  to  the  construction  of  the  statute  were  called  to  this 
Court’s  attention. 

We  submit  that  the  language  of  Sections  2(a)(7)  and 
2(a)(8)  affords  no  possible  support  for  the  Commission’s 
argument  found  at  page  38  of  its  Brief  that  those  Sec¬ 
tions  are  applicable  whenever  control  or  controlling  influ¬ 
ence  can  be  exercised  and  the  possibility  of  overreaching 
exists.  In  view  of  the  Commission’s  virtual  admission 
that  there  has  been  no  exercise  of  control  or  controlling  in¬ 
fluence  by  Koppers  (supra,  p.  25),  the  Commission  was 
bound  to  find  that  the  statutory  requirements  had  been  met. 

8.  The  case  of  Weis  v.  Coe,  judgment  in  which  was  en¬ 
tered  by  the  Supreme  Court  of  New  York  on  April  23,  1943 
(Commission’s  Brief  39,  note  15). 

The  Commission  refers  to  the  case  of  Weis  v.  Coe,  109 
N.  Y.  Law  Journal,  1300  (N.  Y.  Sup.  Ct.,  April  23,  1943), 
and  states  that  Koppers  was  held  liable  to  Brooklyn 
Union  in  the  amount  of  $346,358.35,  for  profits  made 
by  Koppers  and  its  affiliates  on  “management  contracts 
with  Brooklyn  Union”  (Commission’s  Brief  39,  note  15). 
Since  the  Commission  has  brought  the  case  into  these  pro¬ 
ceedings,  it  is  necessary  to  give  this  Court  the  benefit  of  a 
full  exposition  of  the  principal  issues  involved  and  the  de- 
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cision  of  the  Court  with  respect  thereto.  We  have,  there¬ 
fore,  printed  as  exhibits  to  this  Brief  the  entire  Opinion  o 
Mr.  Justice  Valente  and  the  Findings  of  Fact  made  by  him 
which  are  pertinent  to  these  proceedings  (Exhibits  A  an(i 
B,  infra ,  pp.  36-43). 

This  case  was  a  minority  stockholders’  suit  brought  bV 
shareholders  of  Brooklyn  Union.  The  defendants  were  the 
corporation,  the  directors  thereof  and  Koppers  Company. 
The  suit  was  brought  on  September  26, 1940,  some  six  weeks 
after  the  close  of  the  hearing  before  the  Commission  in  the 
instant  proceedings. 

One  of  the  main  issues  involved  was  whether  Koppers 
dominated  and  controlled  Brooklyn  Union.  Plaintiffs  read 
into  the  record  copious  extracts  from  the  testimony  before 
the  Securities  and  Exchange  Commission  in  these  proceed¬ 
ings,  apparently  on  the  theory  that  they  constituted  ad¬ 
missions  against  interest.  Defendants  read  further  ex¬ 
tracts  into  the  record  in  explanation  of  those  put  in  bv 
plaintiffs.  A  great  many  of  the  exhibits  introduced  bv 
Commission  Counsel  in  these  proceedings  were  introduced 
by  counsel  for  the  plaintiffs  there.  It  was  contended,  anions* 
other  things,  that  Koppers  had  dominated,  controlled  and 
influenced  Brooklyn  Union  regarding  the  sale  of  coke,  the 
purchase  of  coal,  the  operation  of  the  coke  plant  and  in 
plant  construction  work.  In  other  words,  the  basic  issues 
were  the  same  as  in  the  instant  proceedings. 

(a)  Issue  under  Section  110  of  the  New  York  Public 
Service  Law. 


The  statute  involved  provided  in  part  as  follows: 


or 


uh- 


“3.  No  management,  construction,  engineering 
similar  contract,  hereafter  made,  with  any  affiliate! 
interest,  as  hereinbefore  defined,  shall  be  effective 
less  it  shall  first  have  been  filed  with  the  commission 
and  no  charge  for  any  such  management,  construction 
engineering  or  similar  service,  whether  made  pursua: 
to  contract  or  otherwise,  shall  exceed  the  reasonably 
cost  of  performing  such  service”  (Italics  supplied). 


nt 
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The  question  on  this  part  of  the  case  was  whether  the 
words  “reasonable  cost”  permitted  an  affiliate  to  earn  any 
profit  whatsoever  in  the  performance  of  construction,  en¬ 
gineering  and  other  similar  services.  The  Court  construed 
the  statute  to  prohibit  such  a  profit  and  therefore  entered 
judgment  for  the  plaintiffs  in  the  amount  set  forth  above. 
The  Court  did  this  despite  the  fact  that  it  found  that  all 
profits  received  by  Koppers  for  such  services  had  at  all 
times  been  reasonable  (Exhibit  B,  Finding  67,  infra ,  p.  42), 
and  despite  the  further  finding  that  all  such  services  ren¬ 
dered  by  Koppers  to  Brooklyn  Union  were  not  the  result  of 
domination,  control  or  influence  by  Koppers  over  Brooklyn 
Union  (Exhibit  B,  Findings  68  and  71,  infra ,  p.  42).  Thus, 
the  decision  of  the  Court  on  the  issue  mentioned  by  the  Com¬ 
mission  in  its  Brief  involved  nothing  more  than  the  holding 
that  there  had  been  a  technical  violation  of  a  statute  which 
denied  an  affiliate  the  right  to  make  even  a  reasonable  profit 
on  work  done  for  a  public-utility  company  and  in  the  face 
of  a  finding  that  no  control  or  influence  was  used  by  the 
affiliate  to  obtain  the  business.13 

i  (b)  Issue  with  regard  to  domination  or  control  of  Brook¬ 
lyn  Union  by  Koppers. 

The  plaintiffs  alleged  that  Koppers  had  dominated  and 
controlled  the  management,  board  of  directors  and  policies 
of  Brooklyn  Union  and  asked  for  an  accounting  with  re¬ 
spect  to  all  profits  realized  by  Koppers  on  the  sale  of  coal 
to,  and  the  purchase  of  coke  from,  Brooklyn  Union.  How¬ 
ever,  the  Court  held  in  favor  of  Koppers  on  all  points  and 
in  his  Opinion,  Mr.  Justice  Valente  said:  (infra,  p.  37) 

“There  is  no  showing  of  conspiracy  between  Kop¬ 
pers  Company  and  the  officers  and  directors  of  the 
Brooklyn  Union  Gas  Company  to  influence  the  actions 

i  of  the  latter  company  or  of  domination  or  control  of 
that  company  and  its  fiduciaries  by  Koppers  Com- 

12  Another  issue  involved  was  whether  Koppers’  holdings  of  Brooklyn 
Union  stock  were  legal  under  Section  70  of  the  New  York  Public  Service 
Law.  The  Court  held  that  there  had  been  no  violation  of  the  statute  (infra, 
p.  37),  but  we  need  not  concern  ourselves  here  with  that  aspect  of  the  case 
since  it  throws  no  light  on  the  proceedings  before  this  Court. 
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pany.  The  transactions  between  the  companies  seem 
fair  and  honest  and  completely  negative  any  such  con¬ 
spiracy  or  control.  The  decisions  of  the  directors  on 
company  policy  have  obviously  been  made  in  the  rea¬ 
sonable  exercise  of  business  judgment  and  have  in  fact 
resulted  in  benefit  to  the  Brooklyn  Union  Gas  Com¬ 
pany.  The  plaintiffs’  complaints  on  this  premise  will 
be  dismissed  on  the  merits”  (Italics  supplied).13 

In  his  Findings  of  Fact,  Mr.  Justice  Valente  found  in  sub¬ 
stance  that: 

All  payments  from  Brooklyn  Union  to  Koppers  for 
engineering,  advisory  and  supervisory  services  in  con¬ 
nection  with  Brooklyn  Union’s  coke  oven  plant  have 
been  fair  and  reasonable,  and  the  amounts  thereof  have 
been  arrived  at  by  arm’s-length  bargaining  (Findings 
23,  67,  infra,  pp.  40,  42). 

All  negotiations  on  coal  and  coke  have  been  conducted 
at  arm’s-length,  and  all  amounts  paid  by  Brooklyn 
Union  for  coal  or  received  by  it  for  coke  have  been 
fair  and  reasonable  (Findings  37,  51,  52,  infra,  pp. 
40,41). 

Koppers’  acquisition  of  its  interest  in  The  Virginian 
Railway  Company  was  not  designed  to  influence  and 
in  fact  has  not  influenced  the  conduct  of  the  two  Coes, 
Larkin  and  McIntosh  in  the  performance  of  their  du¬ 
ties  as  directors  of  Brooklyn  Union  (Finding  5|, 
infra,  p.  41). 

The  placing  of  insurance  by  Koppers  through  Johnso^i 
&  Higgins  has  not  in  any  way  influenced  the  conduct 
of  Coe,  Sr.,  in  the  performance  of  his  duties  as  a  direc¬ 
tor  of  Brooklyn  Union  and  was  not  designed  to  do  so 
(Finding  58,  infra ,  p.  41). 

Koppers  did  not  acquire  its  Brooklyn  Union  stock  for 
the  purpose  of  controlling  or  influencing  Brooklyn 
Union,  and  such  stockholdings  have  not  in  fact  been 
employed  by  Koppers  to  control  or  influence  Brooklyn 
Union  or  its  policies  (Finding  68,  infra ,  p.  42). 

None  of  the  business  arrangements  or  contracts  be¬ 
tween  Brooklyn  Union  and  Koppers  has  been  the  re¬ 
sult  of  any  domination  or  control  of  Brooklyn  Uniojn 
by  Koppers  (Finding  71,  infra,  p.  42. 


13  The  complete  Opinion  is  printed  as  Exhibit  A,  infra,  pp.  36-38. 
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We  have,  then,  in  Weis  v.  Coe  a  case  where  the  Supreme 
Court  of  the  State  of  New  York  has  completely  exonerated 
Hoppers  from  any  suggestion  that  it  has  ever  exerted  con¬ 
trol  or  influence  over  Brooklyn  Union.  We  ask  this  Court 
to  give  the  Weis  case  careful  consideration  in  passing  upon 
the  conclusions  which  the  respondent  Commission  reached 
upon  virtually  the  same  evidence.  Governmental  commis¬ 
sions  and  bureaus  are  notoriously  reluctant  to  restrict 
voluntarily  their  own  jurisdiction,  and  we  urge  this  Court 
to  scrutinize  with  care  the  inferences  drawn  by  the  Com¬ 
mission  in  these  proceedings,  inferences  which  are  totally 
at  variance  vrith  the  conclusions  reached  by  Mr.  Justice 
Valente  in  Weis  v.  Coe. 


n. 

ISSUES  WITH  RESPECT  TO  EASTERN  GAS  AND 

!  FUEL  ASSOCIATES. 

i  (Causes  No.  8403  and  No.  8481) 

'We  desire  to  add  but  little  to  what  we  have  already  said 
regarding  the  issues  involving  Eastern  Gas  (Petitioners’ 
Brief  65-73).  There  are,  however,  two  statements  in  the 
Commission’s  Brief  to  which  we  should  like  to  make  ref¬ 
erence. 

i  1.  “Admittedly,  the  executive  committee  of  Hoppers 
United  determines  not  only  the  policies  of  that  com¬ 
pany  but  also  those  of  Eastern  and  of  Hoppers  Com¬ 
pany  ”  (Commission’s  Brief  42). 

We  will  rest  our  case  upon  that  statement  by  the  Commis¬ 
sion,  which  has  repeatedly  held  that  where  one  company 
exercises  control  there  is  no  room  for  the  exercise  of  con¬ 
trol  by  another  company  (infra,  p.  33).  There  is  really 
no  need  to  compare  Hoppers  United  Company’s  control  of 
28.36%  of  the  voting  power  of  Eastern  Gas  through  Fuel 
Investment  Associates  with  Hoppers  Company’s  holding 
of  14.59%  of  such  voting  power.  Control  does  not  neces¬ 
sarily  follow  the  lines  on  a  chart.  Since  the  executive  com- 
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mittee  of  Koppers  United  Company  controls  Eastern  Gas, 
that  is  to  say,  since  the  members  of  that  executive  commit¬ 
tee  determine  the  policies  and  give  the  orders  to  the  officers 
of  Eastern  Gas,  then  it  is  apparent  that  Koppers  Company 
simply  does  not  enter  the  picture.  We  submit  that  Eastern 
Gas  is  controlled  by  Koppers  United  Company  and  is  net 
controlled  by  or  subject  to  the  controlling  influence  of  Kop¬ 
pers  Company. 

2.  “Accordingly,  the  Commission  could  not  make  the 
finding  under  Clause  (ii)  of  either  Section  2(a)(7) 
or  Section  2(a)(8)  that  Koppers  Company  is  not  a^i 
intermediary  company  through  which  control  cf 
Eastern  is  exercised  by  Koppers  United”  (Commis¬ 
sion’s  Brief  43). 

This  shows  a  misconception  of  the  issues  involved  in  the 
application  of  Eastern  Gas  (Cause  No.  8481)  for  an  order 
under  Section  2(a)(8)  of  the  Act  that  it  be  declared  not  to 
be  a  subsidiary  company  of  Koppers  Company.  The  issue 
as  to  w’hether  Koppers  Company  is  an  intermediary  com¬ 
pany  under  Clause  (ii)  of  Section  2(a)(7)  through  which 
control  of  Eastern  Gas  is  exercised  by  Koppers  United 
Company  has  nothing  whatsoever  to  do  with  the  only  issue 
in  Cause  No.  8481,  which  is  whether  Koppers  Company  con¬ 
trols  or  exercises  a  controlling  influence  over  Eastern  Gas 
under  Clauses  (i)  or  (iii)  of  Section  2(a)  (8). 

Clause  (ii)  of  Section  2(a)(8)  is  not  here  in  controversj 
since  it  is  concerned  only  with  the  question  whether  Easterjn 
Gas  is  itself  an  intermediary  company  through  which  con¬ 
trol  of  Boston  Consolidated  Gas  Company  and  Old  Colony 
Gas  Company  is  exercised  by  Koppers  Company.  Since 
these  two  public-utility  companies  are  wholly-owned  sub¬ 
sidiary  companies  of  Eastern  Gas,  it  follows  that  if  Eastern 
Gas  were  held  to  be  controlled  by  or  subject  to  the  control¬ 
ling  influence  of  Koppers  Company,  then  Eastern  Gas  would 
necessarily  be  an  intermediary  company  through  which  con¬ 
trol  of  these  two  public-utility  companies  is  exercised  t^y 
Koppers  Company. 
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The  Commission  is  thus  clearly  in  error  in  stating  that 
Clause  (ii)  of  Section  2(a)(8)  is  concerned  with  the  issue 
of  whether  Koppers  Company  is  an  intermediary  company 
through  which  control  of  Eastern  Gas  is  exercised  by  Kop¬ 
pers  United  Company. 

Furthermore,  it  should  be  clearly  borne  in  mind  that  with 
regard  to  the  relations  of  Eastern  Gas  and  Koppers  Com¬ 
pany,  Section  2(a)(8)  is  not  the  exact  converse  of  Section 
2(a)(7).  Koppers  Company  might  be  held  to  be  an  inter¬ 
mediary  company  through  which  Koppers  United  Company 
exlercises  control  over  Eastern  Gas  and  thus  a  holding  com¬ 
pany  under  Section  2(a)  (7)  (ii),  yet  it  would  not  thereby 
follow  that  Eastern  Gas  would  have  to  be  held  to  be  a  sub¬ 
sidiary  company  of  Koppers  Company  under  Section 
2(a)(8).  Such  a  decision  under  Clause  (ii)  of  Section 
2(a)(7)  has  nothing  to  do  with  whether,  under  Section 
2(a)(8),  Eastern  Gas  is  controlled  by  Koppers  Company 
uiider  Clause  (i),  or  is  an  intermediary  through  which 
Koppers  Company  exercises  control  over  others  under 
Clause  (ii),  or  is  subject  to  the  controlling  influence  of  Kop¬ 
pers  Company  under  Clause  (iii). 

in. 

CONCLUSION. 

AYe  stated  in  connection  with  onr  analysis  of  Weis  v.  Coe 
{supra,  p.  30)  that  governmental  bureaus  and  commis¬ 
sions  are  notoriously  reluctant  to  restrict  voluntarily  their 
jurisdiction.  As  an  instance  of  this  reluctance  we  give  the 
following  analysis  of  the  Commission’s  decisions  under 
Sections  2  (a)(7)  and  2  (a)(8)  of  the  Act. 

The  Commission  has  decided  thirty-eight  cases  involving 
the  administration  of  Sections  2(a)(7)  and  2(a)(8)  of  the 
Act.  It  has  granted  relief  to  applicants  in  twenty-three  of 
these  cases,  denying  relief  in  all  of  the  others.  But  in 
twenty-one  of  the  twenty-three,  no  possible  contention 
could  have  been  made  that  “control”  or  “controlling  in¬ 
fluence”  existed. 
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In  twelve  of  the  twenty-one  cases  where  applications  were 
granted  someone  other  than  the  applicant  controlled  the 
subsidiary  company  in  question  and  there  was  therefore 
no  room  for  any  control  to  be  exercised  by  the  holding  com¬ 
pany  involved  in  the  proceeding.  Lehigh  Coal  &  Naviga¬ 
tion  Company ,  1  S.  E.  C.  489  (1936) ;  Chicago  District  Elec¬ 
tric  Generating  Corp .,  2  S.  E.  C.  10  (1937) ;  Cleveland- 
Cliffs  Iron  Company ,  3  S.  E.  C.  326  (1938) ;  Allied  Chemical 
&  Dye  Corporation,  5  S.  E.  C.  151  (1939) ;  Lehigh  Power 
Securities  Corporation,  5  S.  E.  C.  143  (1939) ;  Federal  Light 
&  Traction  Company,  5  S.  E.  C.  137  (1939) ;  Federal  Light 
&  Traction  Company,  5  S.  E.  C.  140  (1939) ;  Beebee  Island 
Corporation,  7  S.  E.  C.  991  (1940);  Bridgeport  Gas  Light 
Co.,  8  S.  E.  C.  295  (1940) ;  Detroit  Edison  Co.,  7  S.  E.  C.  963 
(1940)  (re  The  United  Light  and  Power  Company) ;  Part- 
handle  Eastern  Pipe  Line  Company,  Holding  Company  Act 
Release  No.  2778  (1941)  (re  Mokan) ;  Canton  Electric  Light 
&  Power  Company,  Holding  Company  Act  Release  No.  3799 
(1942). 

Two  of  the  nine  remaining  cases  where  relief  was  granted 
involved  situations  where  there  were  intermediate  holding 
companies  which  were  hopelessly  insolvent  and  all  of  th^ 
stock  of  the  subsidiary  companies  in  question  had  beet 
hypothecated.  Hence,  the  top  holding  companies  involved 
in  the  proceedings  were  simply  out  of  the  picture.  Halsey 
Stuart  &  Company,  Inc.,  1  S.  E.  C.  323  (1936) ;  Irving  Trust 
Company,  1  S.  E.  C.  273  (1936).  Another  similar  case  was 
Genesee  Valley  Gas  Company,  Inc.,  3  S.  E.  C.  672  (1938), 
where  the  securities  of  the  subsidiary  company  had  been 
hypothecated  and  the  lien  thereon  foreclosed. 

In  the  remaining  six  cases  where  relief  was  granted,  cir¬ 
cumstances  existed  negativing  any  possible  contention  of 
“ control’ ’  or  “controlling  influence”.  International  Paper 
and  Power  Company,  4  S.  E.  C.  873  (1939) ;  Boise  Gas  Light 
and  Coke  Company,  2  S.  E.  C.  269  (1937) ;  Reading  Gas 
Company,  7  S.  E.  C.  755  (1940) ;  Clearfield  Bituminous  Cod 
Corporation,  1  S.  E.  C.  374  (1936) ;  Cresson  Electric  Light 


34 

Company ,  1  S.  E.  C.  379  (1936) ;  Italian  Superpower  Corpo¬ 
ration,  1  S.  E.  C.  282  (1936). 

One  of  the  aspects  of  these  proceedings  not  on  appeal 
here  illustrates  how  far  the  Commission  has  been  willing  to 
go  in  denying  relief  to  applicants  'who  come  before  it.  These 
proceedings  involved  also  the  question  whether  Brockton 
Gas  Light  Company  was  a  subsidiary  company  of  Koppers 
(Commission’s  Brief  12,  note  4).  Koppers  owned  33.13% 
of  Brockton’s  stock  (Petitioners’  App.  88),  but  had  no  busi¬ 
ness  dealings  or  personal  relations  'whatsoever  with  its  man¬ 
agement.  Koppers  had  no  representation  on  Brockton’s 
board.  Brockton  had  refused  to  buy  coal  or  gas  from  Kop¬ 
pers  and  Brockton’s  coke  and  tar  were  marketed  in  competi¬ 
tion  with  Koppers  (Petitioners’  App.  89).  Yet  the  Com¬ 
mission  found  that  the  controlling  influence  inherent  in  “the 
holding  of  so  large  a  block  (of  stock)  defies  precise  verbal 
statement11  (parenthetical  words  and  italics  supplied)  (Pe¬ 
titioners’  App.  94). 

We  submit  that  the  intent  of  Congress  has  been  flouted 
by  the  Commission  in  refusing  to  make  Sections  2(a)(7) 
and  2(a)(8)  available  to  companies  involved  in  situations 
such  as  we  have  here.  We  further  submit  that  the  record 
of  the  Commission  disclosed  by  its  published  decisions  is 
not  one  which  will  inspire  confidence  in  the  validity  of  the 
inferences  which  it  has  drawn  from  the  evidence  in  the  Rec¬ 
ord  here  before  the  Court. 

In  Weis  v.  Coe,  the  Supreme  Court  of  New  York  reached 
on  virtually  an  identical  record  conclusions  which  are 
diametrically  opposed  to  the  conclusions  of  the  Commis¬ 
sion  in  these  proceedings.  With  all  deference  we  submit 
that  an  examination  of  the  Record  in  these  proceedings  will 
indicate  that  the  New  York  Supreme  Court’s  conclusions 
w'ere  sound  and  those  of  the  respondent  Commission  utterly 
unreasonable. 
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We  respectfully  submit  that  the  order  appealed  from 
should  be  set  aside  and  the  prayers  of  the  respective  Peti¬ 
tions  for  Review  should  be  granted. 

Respectfully  submitted, 

James  S.  Eastham, 

Carleton  M.  Crick, 

Walter  N.  Tobriner, 

Attorneys  for  Petitioners. 

Tobrixer,  Graham,  Brez  &  Tobrixer, 

Of  Counsel. 
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EXHIBIT  A. 

Supreme  Court  of  New  York. 

Weis  (Haas)  v.  Coe,  et  al. 

Edelheit  v.  Coe,  et  al. 

Marmorstein  v.  Coe,  et  al. 

Opinion  by  Mr.  Justice  Valent e. 

These  are  consolidated  derivative  stockholders  ’  actions 
brought  on  behalf  of  the  Brooklyn  Union  Gas  Company 
against  its  directors  and  officers  and  Koppers  Company,  its 
largest  single  stockholder.  Three  separate  complaints  were 
served  in  these  actions  and  all  are  now  before  the  court  by 
consolidation.  The  issues  remaining  for  decision  are  as  fol¬ 
lows: 

Plaintiffs  claim  (1)  that  the  Brooklyn  Union  Gas  Com¬ 
pany  was  dominated  and  controlled  by  Koppers  Company, 
which  is  alleged  to  have  usurped  the  functions  of  the  direc¬ 
tors,  and  that  a  conspiracy  or  scheme  to  benefit  Koppers 
Company  was  entered  upon  to  the  damage  of  the  Brooklyn 
Union  Gas  Company;  (2)  that  Koppers  Company  acquired 
and  held,  in  part  directly  and  in  part  indirectly  through  sub¬ 
sidiaries,  more  than  10  per  cent  of  the  voting  stock  of  the 
Brooklyn  Union  Gas  Company  without  authorization  of  the 
Public  Service  Commission  and  in  violation  of  section  70 
of  the  Public  Service  Law ;  the  stock  holdings  are  sought  to 
be  held  void  and  recovery  is  asked  of  the  dividends  paid  to 
Koppers  Company  on  the  alleged  illegal  stock  holdings; 
(3)  that  Koppers  Company  or  its  wholly  owned  subsidiaries 
rendered  management,  construction  and  engineering  ser¬ 
vices  to  the  Brooklyn  Union  Gas  Company  while  Koppers 
Company  was  a  statutory  affiliate  of  the  Brooklyn  Union 
Gas  Company  and  obtained  payment  therefor  in  amounts 
exceeding  the  reasonable  cost  of  performing  such  services, 
in  violation  of  section  110  of  the  Public  Service  Law,  and 
recovery  of  the  profit  to  Koppers  Company  is  sought. 
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I  have  reached  the  following  conclusions  on  the  issues! 
thus  presented  for  determination. 

(1)  There  is  no  showing  of  conspiracy  between  Koppers 
Company  and  the  officers  and  directors  of  the  Brooklyn 
Union  Gas  Company  to  influence  the  actions  of  the  latter 
company  or  of  domination  or  control  of  that  company  and 
its  fiduciaries  by  Koppers  Company.  The  transactions  be¬ 
tween  the  companies  seem  fair  and  honest  and  completely 
negative  any  such  conspiracy  or  control.  The  decisions  of 
the  directors  on  company  policy  have  obviously  been  made 
in  the  reasonable  exercise  of  business  judgment  and  have 
in  fact  resulted  in  benefit  to  the  Brooklyn  Union  Gas  Com¬ 
pany.  The  plaintiffs  *  complaints  on  this  premise  will  be 
dismissed  on  the  merits  ( Blaustein  v.  Pan  American  Petro¬ 
leum  &  Transp.  Co.,  263  App.  Div.,  97 ;  Chelrob  v.  Barrett, 
265  App.  Div.,  455). 

(2)  The  claim  that  the  stock  holdings  are  void  and  that 
recovery  be  had  of  dividends  received  because  of  alleged 
violations  of  section  70  of  the  Public  Service  Law  is  not  sus¬ 
tained  and  is  likewise  dismissed  on  the  merits.  Unlike  sim¬ 
ilar  sections  of  the  Public  Service  Law  dealing  with  public 
utilities  other  than  gas  utilities  and  in  contrast  with  another 
provision  of  the  same  section,  indirect  stockholdings  of 
the  character  here  involved  were  not  expressly  prohibited. 
The  Legislature  has  drawn  the  line  at  direct  holdings  (com¬ 
pare  Everett  v.  Phillips,  288  N.  Y.,  227,  236).  In  no  event 
wrould  the  Brooklyn  Union  Gas  Company  be  entitled  to  the 
dividends  ( Milbank  v.  N.  ¥.  R.  Co.,  64  How.  Prac.,  20). 

(3)  The  claim  for  the  recovery  of  the  profits  on  the  speci¬ 
fied  services  under  section  110  of  the  Public  Service  Law 
has  been  sustained  by  the  proofs.  Under  the  definition  con¬ 
tained  in  the  statute,  Koppers  Company  is  an  affiliate  of  the 
Brooklyn  Union  Gas  Company  and  as  such  it  may  not  profit 
from  any  management,  construction  or  engineering  service 
rendered  to  the  Brooklyn  Union  Gas  Company.  This  is 
likewise  true  of  such  service  rendered  by  Bartlett-Hayward 
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Company,  a  subsidiary  of  Koppers  Company.  So  far  as 
the  directors  are  concerned,  they  caused  all  contracts  of 
this  nature  to  be  filed  with  the  Public  Service  Commission 
and  no  negligence  on  their  part  has  been  shown;  conse¬ 
quently,  any  claim  against  them  based  on  the  statute  must 
be  dismissed.  The  record  establishes  that  since  Septem¬ 
ber  26,  1934,  the  damages  for  which  the  Brooklyn  Union 
Gas  Company  is  entitled  to  recover  from  Koppers  Com¬ 
pany  amounts  to  $346,358.35,  and  judgment  will  be  directed 
in  favor  of  the  Brooklyn  Union  Gas  Company  for  said  sum, 
with  interest,  against  Koppers  Company. 

Submit  on  notice  findings  of  fact,  conclusions  of  law  and 
judgment  in  accordance  herewith. 
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EXHIBIT  B. 

Supreme  Court  of  New  York. 

Weis  (Haas)  v.  Coe,  et  al. 

Edelheit  v.  Coe,  et  al. 

Marmorstein  v.  Coe,  et  al. 

By  Mr.  Justice  Valent  e 

FINDINGS  OF  FACT. 

•  *•*###**# 

6.  Said  Adrian  H.  Larkin  died  on  February  23, 1942 ;  said 
William  Robertson  Coe  resigned  as  such  director  on  May  27, 
1942;  said  Percival  J.  McIntosh  resigned  as  such  direc¬ 
tor  on  June  24,  1942;  Benjamin  G.  Neilson,  John  W.  Drye, 
Jr.  and  Robert  F.  Nelson  became  directors  of  Brooklyn 
Union  on  April  2,  1942,  June  24,  1942,  and  December  23, 
1942,  respectively,  and  are  still  such  directors. 

•  •••#**•** 

21.  Rugg  has  been  active  in  behalf  of  Brooklyn  Union’s 
interest  in  connection  with  the  said  coke  oven  plant,  and  in 
particular,  has  been  active  in  seeing  that  the  price  of  coal 
was  kept  at  the  lowest  possible  point.  In  this  connection  he 
has  prepared  analyses  to  demonstrate  to  officials  of  The 
Koppers  Coal  Company  his  contentions  as  to  what  a  fair 
price  should  be  and  has  appeared  before  the  former  Na¬ 
tional  Bituminous  Coal  Commission  and  the  present  Coal 
Division  of  the  Department  of  the  Interior  in  the  interest 
of  getting  lower  prices  on  the  coal  purchased  by  Brooklyn 
Union.  He  has  succeeded  in  having  the  price  of  Beards 
Fork  coal,  which  is  the  principal  coal  used  by  Brooklyn 
Union  set  at  a  greater  differential  below  other  grade  “A” 
high  volatile  southern  coals  than  had  ever  been  the  case 
before. 

22.  The  Hunts  Point  plant  of  Consolidated  Edison  Com¬ 
pany  is  comparable  with  the  Greenpoint  plant  of  Brooklyn 
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Union,  and  the  operations  of  the  two  plants  are  similar.  The 
cost  of  manufacturing  coke  oven  gas  in  the  Greenpoint  plant 
of  Brooklyn  Union  has  consistently  been  less  than  the  cost 
of  manufacturing  coke  oven  gas  in  the  Hunts  Point  plant  of 
Consolidated  Edison  Company,  during  the  period  1930 
through  1941. 

23.  The  fee  paid  by  Brooklyn  Union  to  Koppers  Company 
for  advice  and  services  in  connection  with  the  operation  of 
the  Greenpoint  plant  is  and  has  at  all  times  been  reasonable. 
The  amount  of  said  fee  was  $70,000  in  1931  and  has  been 
progressively  reduced  until  it  reached  $35,530  per  annum 
in  1939,  which  amount  was  also  paid  in  1940  and  1941.  The 
amounts  paid  have  been  a  matter  of  arm’s  length  bargain¬ 
ing  between  the  parties,  and  the  reductions  have  been  in¬ 
sisted  upon  by  Brooklyn  Union  as  its  officers  felt  as  time 
passed  that  its  own  people  became  more  expert  in  the  oper¬ 
ation  of  the  plant  and,  therefore,  did  not  need  Koppers’ 
services  to  the  same  extent.  In  1942,  Rugg  was  transferred 
to  Pittsburgh  in  order  to  perform  services  connected  with 
the  war  effort  and  the  fee  was  further  reduced  to  the  sum 
6f  $25,000  per  annum;  beginning  January  1,  1943,  the  fee 
was  further  reduced  to  $15,000  per  annum. 
.**••**•••• 

37.  Negotiations  between  The  Koppers  Coal  Company, 
now  Koppers  Coal  Division  of  Eastern  Gas  &  Fuel  Associ¬ 
ates,  and  Brooklyn  Union  are  and  have  been  conducted  at 
arm’s  length  and  the  prices  Brooklyn  Union  has  paid  to  or 
through  The  Koppers  Coal  Company  for  coal  have  been 
fair  prices. 

38.  Throughout  the  period  from  January  1,  1930,  to  the 
date  of  the  hearing,  Brooklyn  Union  has  purchased  coal 
from  The  Koppers  Coal  Company  on  a  delivered  basis  at 
prices  which  have  averaged  lower  than  the  prices  paid  by 
Consolidated  Edison  Company  for  comparable  coals  deliv¬ 
ered  in  New  York  Harbor. 
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39.  During  various  portions  of  the  period  from  1934  to 
date,  coal  prices  were  regulated  (1)  under  the  National  In¬ 
dustrial  Recovery  Act,  48  Stat.  195,  15  U.  S.  C.  701-712,  as 
amended  by  an  Act  of  June  19,  1934,  48  Stat.  1183;  (2)  un¬ 
der  the  Bituminous  Coal  Act  of  1935  (First  Guffey  Law). 
49  Stat.  991;  (3)  under  the  Bituminous  Coal  Act  of  1937 
(Second  Guffey  Law),  50  Stat.  82,  15  U.  S.  C.  828;  even 
though  the  first  two  aforementioned  Acts  of  Congress  were 
subsequently  held  unconstitutional  by  the  United  States; 
Supreme  Court,  during  most  of  the  periods  following  their 
enactment,  vendors  and  purchasers  of  coal  complied  witljL 
their  provisions. 

«•••••••• 

51.  The  prices  paid  by  Koppers  to  Brooklyn  Union  for 
coke  at  all  times  from  1930  to  date  have  been  fair. 

52.  The  profits  made  by  Koppers  from  the  sale  of  coke 
purchased  from  Brooklyn  Union  averaged  44c  per  ton  dur¬ 
ing  the  period  1935  through  1939.  Said  profits  were  rea¬ 
sonable  and  Koppers’  total  profits  on  the  sale  of  coke 
amounted  to  not  more  than  a  reasonable  return  on  the  in¬ 
vestment  of  Koppers  used  for  that  purpose. 

•  *••***** 

57.  .  .  .  Koppers  in  1936  acquired  through  the  Vir¬ 
ginian  Corporation  a  substantial  stock  interest  in  the  Vir¬ 
ginian  Railway.  Koppers’  acquisition  of  such  interest  in 
the  Virginian  Railway  was  not  designed  to  influence  and  in 
fact  such  interest  has  not  influenced  the  conduct  of  the  said 
'William  Robertson  Coe,  William  Rogers  Coe,  Adrian  It. 
Larkin  and  Percival  J.  McIntosh  or  any  of  them  in  the  per¬ 
formance  of  their  duties  as  directors  of  Brooklyn  Union. 

58.  'William  Robertson  Coe  is  Chairman  of  the  Board  of 
Directors  of  Johnson  &  Higgins,  Inc.,  insurance  brokers,  ai^d 
has  been  such  Chairman  for  the  period  1934  to  date  and  fqr 
some  time  prior  thereto.  In  1937  said  Johnson  &  Higginls, 
Inc.,  as  brokers,  wrote  insurance  for  Eastern  Gas  &  Fuel 
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Associates,  an  affiliate  of  Koppers.  The  placing  of  such 
insurance  by  such  affiliate  of  Koppers  through  said  John¬ 
son  &  Higgins,  Inc.  has  not  influenced  in  any  way  the  con¬ 
duct  of  said  William  Robertson  Coe  in  the  performance  of 
his  duties  as  a  director  of  Brooklyn  Union  and  was  not  de¬ 
signed  to  obtain  such  influence  for  Koppers  or  its  affiliate. 
«•••*•#••* 

67.  The  prices  paid  by  Brooklyn  Union  to  Bartlett-Hay- 
ward  Company  and  to  Koppers  for  engineering  construc¬ 
tion  and  appraisal  and  inventory  work  have  been  fair  and 
reasonable. 

!  68.  No  stock  of  Brooklyn  Union  acquired  by  Koppers  or 
its  affiliates  or  subsidiaries  was  acquired  for  the  purpose  of 
dominating,  controlling  or  influencing  Brooklyn  Union  or  its 
company  policy  or  as  part  of  any  conspiracy,  scheme  or 
plan  to  that  effect,  and  such  stockholdings  have  not  in  fact 
been  employed  by  Koppers  or  any  affiliate  or  subsidiary  of 
Koppers  to  dominate,  control  or  influence  Brooklyn  Union 
or  its  company  policy. 

*••••*•••* 

71.  None  of  the  arrangements  or  contracts  between 
Brooklyn  Union  and  Koppers  or  any  of  its  affiliates  result¬ 
ing  in  the  purchase  by  Brooklyn  Union  of  coal  by  or  through 
Koppers  Coal  Company,  the  sale  of  coke  and  other  by¬ 
products  by  Brooklyn  Union  to  or  through  Koppers,  and 
the  rendition  of  engineering,  management,  advisory,  con¬ 
struction  and  appraisal  and  inventory  services  and  sale  of 
materials  and  supplies  to  Brooklyn  Union  by  Koppers  and 
its  affiliates,  has  been  the  result  of  any  such  domination  or 
control  or  any  such  conspiracy,  scheme  or  plan. 

•  **•*#*••• 

i  76.  The  cost  of  the  advice  and  services  rendered  by  Kop¬ 
pers  to  Brooklyn  Union  in  connection  with  the  operation  of 
the  Greenpoint  plant  since  January  1,  1943  is  at  least 
$15,000  per  annum,  and  the  amounts  paid  by  Brooklyn 
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Union  to  Koppers  at  that  rate  since  January  1,  1943  for 
such  advice  and  services  do  not  involve  any  profit  to  Kop¬ 
pers. 

CONCLUSIONS  OF  LAW. 

**•••••#*• 

3.  No  stock  of  Brooklyn  Union  acquired  by  Koppers  qr 
its  affiliates  or  subsidiaries  was  acquired  for  the  purpose  of 
dominating,  controlling  or  influencing  Brooklyn  Union  or 
its  company  policy  or  as  part  of  any  conspiracy,  scheme  or 
plan  to  that  effect,  and  such  stockholdings  have  not  in  fact 
been  employed  by  Koppers  or  any  affiliate  or  subsidiary  c  f 
Koppers  to  dominate,  control  or  influence  Brooklyn  Union 
or  its  company  policy. 

•  *•••••••• 

6.  None  of  the  arrangements  or  contracts  between  Brook¬ 
lyn  Union  and  Koppers  or  any  of  its  affiliates  resulting  in 
the  purchase  by  Brooklyn  Union  of  coal  by  or  through  Kop¬ 
pers  Coal  Company,  the  sale  of  coke  and  other  by-products 
by  Brooklyn  Union  to  or  through  Koppers,  and  the  rendi¬ 
tion  of  engineering,  management,  advisory,  construction 
and  appraisal  and  inventory  services  and  sale  of  materials 
and  supplies  to  Brooklyn  Union  by  Koppers  and  its  affil¬ 
iates,  has  been  the  result  of  any  such  domination  or  con¬ 
trol  or  any  such  conspiracy  scheme  or  plan. 
*••••••••• 


